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THB    ^TNA   LIFE    INSURANCE   )»»»«,.««.       *«'» 
COMPANY i  ^'"^'•^•.^onr,,8. 


AND 

WILLIAM  B£ODIE ..Bespondent. 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR 

LOWER  CANADA  (APPEAL  SIDE). 

Life  Inwranee — Mistake  as  to  afMwnt  inmred^Premiwn — Parol 

evidence — Chsit. 

Action  to  recover  the  amount  of  a  policy  of  insurance  issued  by  the 
appellants  for  the  sum  Of  $2,000,  payable  at  the  death  of  the 
respondent,  or  at  the  expiration  of  eight  years,  if  he  should  live  till 
that  time.  The  premium  mentioned  in  the  policy  was  the  sum 
of  $163.44,  to  be  paid  annually,  partly  in  cash  and  partly  by  the 
respondent's  notes.  The  appellants  by  their  plea  alleged  that 
the  insurance  had  been  effected  for  $1,000  only,  and  that  the 
policy  had  by  mistake  been  issued  for  $2,000 ;  that  as  soon  as 
the  mistake  had  been  discovered  they  had  offered  a  policy  for 
$1,000,  and  that  previous  to  the  institution  of  the  action  they 
had  tendered  to  the  respondent  the  sum  of  $832.97,  being  the 
amount  due,  which  sum,  with  $25.15  for  costs  (which  had  not 
been  tendered)  they  brought  into  court.  Since  October,  18C9, 
when  a  new  policy  was  offered,  the  premiums  were  paid  by  the 
respondent  and  accepted  by  the  appellants,  under  an  agreement 
that  their  rights  would  not  thereby  be  prejudiced,  and  that  they 
would  abide  by  the  decision  of  the  courts  of  justice  to  be  obtained 
after  the  insurance  should  have  become  due  and  payable.  Parol 
evidence  was  given  to  show  how  the  mistake  occurred,  and  it  was 
established  that  the  premium  paid  was  in  accordance  with  the 
company's  rates  for  a  $1,000  policy. 

Seld, — 1st.  That  the  insurance  effected  was  for  $1,000  only,  and  that 
the  policy  had  by  mittake  been  issued  for  $2,000. 

2nd*  As  to  costs :  that  appellants,  not  having  tendered  with 
their  plea  costs  accrued  up  to  and  inclusive  of  its  production, 
should  pay  to  the  respondent  the  costs  incurred  in  the  court  of 
first  instance. 


1880 

•A^ia 


^Prbsbht.— Ritchie,  C.  J.,    and    Strong,    Foumier,    Henry   and 
Givynne^  JJt 
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,^^      Appeal  from  a  judgment  of  the  Court  of  Queen's 

JR  '^^Li     ^®^^^  ^^^  Lower  Canada  (appeal  side),  whereby  the 

Iwa.  Co.  judgment  of  the  Superior  Court  sitting  at  Montreal,  in 

Baodib.    ^*v^'  of  appellants,  was  reversed,  and  appellants  held 

as  to  an  insurance  of  $2,000  on  a  i>olic7  which  they 

claim  issued  by  error  for  $2,000  instead  of  for  $1,000. 

The  following  special  case  was  agreed  to  for  the 
opinion  of  the  court : — 

''  The  action  isjbunded  upon  an  endowment  partici- 
pating policy,  issued  by  the  appellants,  dafed  the 
thirteenth  of  October,  eighteen  hundred  and  sixty-six, 
whereby  it  is  declared  that  the  appellants,  in  consider- 
ation of  an  annual  premium  of  one  hundred  and  sixty- 
three  dollars  and  forty-four  cents,  assured  the  respon- 
dent's life  in  the  amount  of  two  thousand  dollars,  until 
eight  years  from  the  date  of  the  policy. 

*'  The  policy  stipulates  that  the  company  shall  pay  the 
said  sum  of  two  thousand  dollars  to  the  respondent,  his 
executors,  administrators  or  assigns,  within  ninety  days 
after  due  notice  of  the  death  of  him,  the  respondent,  or 
if  the  respondent  should  survive  eight  years,  then  the 
amount  insured  should  be  paid  to  him. 

"  The  policy  entitled  resi)ondent  to  participation  in  the 
profits  and  dividends  accruing  to  persons  holding 
endowment  policies  in  the  company. 

''  The  premiums  were  paid  on  the  half  note  system ; 
under  which  the  respondent  during  the  eight  years 
following  the  thiiteenth  day  of  October,  eighteen 
hundred  and  sixty-six,  paid  half  of  the  premiums  in 
cash,  and  gave  notes  for  the  remaining  half,  inclusive 
of  interest  at  six  per  cent. 

"  Having  survived,  the  resjwndent,  at  the  termination 
of  the  eight  years,  claimed  upon  the  company  for  the 
sum  of  two  thousand  dollars,  and  such  dividends  and 
profits  as  had  accrued  in  his  favor. 
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•*  The  company  resisted  payment  for  the  reasons  stated      1879 
below.    Thereupon  the  respondent  entered  the  present      Thb 
action,  whereby  he  prays  that  appellants  be  condemned  '^^^  q^ 
to  pay  him  the  sum  of  two  thousand  dollars  with        v. 

interest  from  the  thirteenth  of  October,  eighteen  htin-      

dred  and  seventy-four,  and  to  render  him  a  true  and 
faithful  account  of  his  share  and  proportion  of  the 
profits  and  dividends  made  and  declared  by  the  com- 
pany within  the  said  period  of  eight  years,  and  to  pay 
over  to  the  respondent  his  share  and  proportion  of  said 
profits,  and  in  default  of  said  account,  to  pay  and  satisfy 
to  the  plaintiff  the  further  sum  of  five  hundred  dollars. 

"  The  appellants  plead  that  they  never  insured  the  res- 
pondent for  two  thousand  dollars.  That  the  policy 
issued  in  error  for  the  sum  of  two  thousand  dollars  in- 
stead of  one  thousand  dollars,  for  which  latter  amount 
alone  it  is  claimed  the  respondent  was  insured. 
The  plea  sets  out  the  alleged  circumstances  under  which 
this  alleged  error  occurred.  It  farther  set  out  a  tender 
of  the  ninth  of  December,  eighteen  hundred  and  seventy- 
four.  With  the  plea  were  deposited  the  following 
sums  :  Eight  hundred  and  thirty-two  dollars  and 
ninety-seven  cents,  the  result  of  the  statement  on  the 
protest  of  the  ninth  of  December;  one  dollar  and 
fifty-three  cents  for  interest,  and  twenty-five  dollars  and 
fifteen  cents,  alleged  amount  of  costs  due  up  to,  but  not 
including  return. 

'*  The  respondent  answered  specially,  alleging  that  he 
had  always  repudiated  the  pretensions  of  the  tender  of 
the  thirteenth  day  of  October,  eighteen  hundred  and 
sixty-nine,  setting  out  the  protest  of  the  day  following, 
and  declaring  the  tender  made  by  the  plea  insufficient. 

"  There  is  a  concurrence  as  to  the  following  facts : 

*'  The  receipt  for  the  first  premium  is  contained  in  the 
policy. 

'*  The  receipt  issued  by  the  company  for  the  premium 
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1879      paid  on  the  thirteenth  of  October,  eighteen  hundred  and 
Thb      sixty-seven,  is  as  follows : — 
'^iwL  Co'"         "  ^T^^  Life  Insurance  of  Hartford,  Ct. 
^  ••  "  Assets,  Jan.  1st,  1867,  $4,401,833.86. 

"  Hartford,  18th  Oct.,  1861 

"  Received  from  W.  Brodie,  one  hundred  sixty-three 
i^V  dollars,  premium  due  Oct.  18,  1867,  on  policy  No. 
26,863,  insuring  $2,000  for  12  months  ending  on  the 
13th  day  of  October,  1868,  at  noon. 

"  Not  binding  until  countersigned  by  S.  Pedlar  S^  Co., 
agents  at  Montreal,  Ca. 

"Premium  $163.44. 
"(Signed,)  S. Pedlar Sr Co.,    "(Signed,)  T.O.Enders, 

"Agents,"  "Secretary." 

A  like  receipt  was  given  on  the  thirteenth  of  October, 
eighteen  hundred  and  sixty-eight. 
The  subsequent  five  receipts  are  in  form  following : 

"  Hartford,  18th  Oct.,  1869. 

"  Received  fipom  W.  Brodie,  one  hundred  sixty-three 

^  dollars,  premium  due  Oct.  13,  1869,  on  i>olicy  No. 

26,863,  insuring  $1,000  for  12  months  ending  on  the 

13th  day  of  October,  1870,  at  noon. 

"Not  binding  until  countersigned  by  &  Pedlar  4*  Co, 
agents  at  Montreal,  Ca. 
"  Premium  $163.44. 
"  (Signed)  S  Pedlar  8f  Co.,      "  (Signed)  T.  O.  Enders, 

"  Agents."  "  Secretary." 

"On  the  twelfth  October,  eighteen  hundred  and  sixty- 
nine,  the  company,  through  W.  F.  Lxghthall,  N.P.,  served 
a  notarial  protest  on  resi>ondent,  alleging  that  by  an 
oversight  and  by  inadvertence  a  policy  was  issued  to 
him  by  the  company  for  the  sum  of  two  thousand 
dollars  instead  of  one  thousand  dollars,  and  that  the 
error  had  only  very  recently  been  discovered ;  and  the 
protest  further  demanded  the  return  of  this  policy,  and 
tendered  another  for  the  sum  of  one  thousand  dollars. 
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The  respondeat  claims  that  the  one  so  offered  was  in      1^79 
any  event  incomplete,  throngh  its  not  being  counter-      Tbb 
signed  by  the  local  agents,  a  formality,  according  to^^^^'" 
respondent's  pretensions,  rigorously  required   by  its       v. 
terms  as  a  condition  precedent  of  effectiveness.  f^' 

^*  On  the  thirteenth  October,  eighteen  hundred  and 
sixty-nine,  the  day  following  the  above  protest,  respon- 
d^it,  by  a  counter  and  answering  protest  served  upon 
the  company,  maintained  his  right  to  an  insura&ce  and 
policy  of  two  thousand  dollars,  and  tendered  the  prem- 
ium due  on  that  date;  by  this  protest  respondent 
further  declared  that  he  would  deposit  the  premium 
for  the  benefit  of  the  company  in  some  chartered  bank, 
in  the  event  of  a  refusal  to  receive  it,  and  further  that 
he  would  hold  the  policy  in  full  force  and  effect. 

From  this  date  to  the  maturing  of  the  policy  on  the 
thirteenth  October,  eighteen  hundred  and  seventy-four, 
the  respondent  continued  to  pay,  and  the  appellants  to 
receive,  the  annual  payments,  without  prejudice  to, 
and  under  reserve  of  all  rights  on  either  side.  A  letter 
to  this  effect  passed  from  the  company  to  the  respond- 
ent, as  follows : 

"  ^tna  life  Insurance  Company, 
"  Canada  Branch  Office, 

"  20,  Great  St.  James  St. 
"5.  Pedlar  Sr  Co, 
"  Managers. 

"  Montreal,  ISth  Oct.,  1869. 
''  W.  Brodie,  Esq.,  Montreal 

^  DsAB  Sib, — We  beg  to  acknowledge  the  receipt 
from  you  of  one  hundred  and  one  -ff^  dollars  in  cash, 
and  a  premium  note  of  #81.72.  We  herewith  hand  you 
the  company's  receipt,  keeping  your  policy  No.  26,863 
in  force,  the  company  however  claiming  to  be  liable 
thereunder  only  to  the  extent  of  one  thouscmd  dollars, 
for  the  reasons  stated  in  their  tender  and  protest  by 
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1B79      J.  fl.  Isaacson^  N.  P.,  of  the  12th  instant — yon,  on  the 
Thb      other  hand,  claiming  to  hold  said  policy  for  the  fall 
"^TO^  Co"  *^°^<>^^*^  ^f  ^^^  thonsand  dollars  for  the  reasons  stated 
••        in  your  tender  and  protest  by  Mr.  Lighthall^  N.  P.,  of 
18th  October — this  day — the  present  payment  of  prem- 
ium and  all  future  similar  payments  not  in  any  manner 
to  a£fect  the  rights  and  pretensions  of  the  parties  res- 
pectively in  regard  to  the  amount  for  which  the  policy 
should  be  held. 

"  Very  truly  yours, 

"  (Signed)  S.  Pedlar  8f  Co. 

"  Managers." 
"  This  letter  was  assented  to  and  acted  upon  by  both 
parties. 

"  The  policy  matured  on  the  thirteenth  of  October, 
eighteen  hundred  and  seventy-four.  !Bespondent  filed 
his  claim  for  principal  and  profits  as  due  on  a  two 
thousand  dollar  policy,  and  on  the  twenty-sixth  of 
November  following,  instituted  the  present  action, 
returnable  on  the  tenth  of  December. 

"  On  the  day  previous  to  the  return,  appellants,  by  a 
notarial  tender  and  protest,  served  on  respondent,  set 
out  the  details  of  the  profits  and  of  the  amounts  loaned 
from  their  point  of  view,  and  tendered  respondent  the 
sum  of  eight  hundred  and  thirty-two  dollars  and 
ninety-seven  cents,  as  the  balance  thus  shewn  to  be 
due,  together  with  the  further  sum  of  one  dollar  and 
fifty-three  cents  for  interest. 

*'  It  also  asserted  the  appellants'  readiness  to  pay  costs 
incurred. 

''  The  endorsement  on  the  original  application  was  for 
two  thousand  dollars  ;  at  the  time  the  appellants  allege 
they  discovered  the  alleged  mistake,  this  was  altered 
to  one  thousand  dollars. 

"  In  the  Court  of  Queen's  Bench  doubts  existed  in  the 
minds  of  the  Judges  as  to  the  exact  an^ount  due  re- 
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spondent  for  profits  under  either  view  of  the  case.    To      1^9 
obyiate  a  return  of  the  record  to  the  Court  below  for      Tu 
the  purpose  of  obtaining  more  definite  evidence  on  this  '^™^  q^ 
point,  the  parties  filed  the  following  admissions  : —  «• 

**  1st.  That  the  amount  due  by  appellant  to  respond-      Jj^"* 
ents,  and  to  be  deducted  from  any  sums  payable  under 
said  policy,  is  six  hundred  and  fifty-three  dollars  and 
seventy-six  cents. 

"  2nd.  That  the  profits  on  said  policy,  regarding  it 
as  a  two  thousand  dollar  policy,  would,  under  the 
system  of  distribution  of  profits  followed  by  said  com* 
pany  at  the  date  of  the  issue  of  said  policy,  amount  to 
four  hundred  and  eighty-six  dollars  and  seventy-three 
cents,  respondents  claiming  that  they  were  under 
no  obligation  to  continue  said  plan. 

^  8rd.  That  under  the  system  introduced  and  adopted 
by  the  said  Company  in  the  year  eighteen  hundred  and 
seventy-one,  but  which  appellant  protests  he  never 
assented  to,  no  profits  are  divisible  in  respect  of  said 
I>olicy,  if  it  be  regarded  as  for  two  thousand  dollars. 

"  4th.  That  if  said  policy  is  held  to  be  a  one  thousand 
dollar  i)olicy,  the  profits  upon  it  under  either  of  said 
systems  would  amount  to  four  hundred  and  eighty-six 
dollars  and  seventy-three  cents. 

"  The  foregoing  admissions  are  under  the  reserve  of 
the  right  of  respondent  to  appeal  from  any  judgment 
rendered  on  the  basis  that  said  policy  is  to  be  held  a 
I>olicy  for  two  thousand  dollars. 

''  By  the  judgment  in  the  Court  of  Queen's  Bench,  the 
judgment  of  the  Superior  Court  was  reversed  and  the 
company  condemned  to  pay  respondent  the  sum  of  one 
thousand  eight  hundred  and  thirty-two  dollars  and 
ninety-seven  cents  with  interest  from  the  twenty-sixth 
of  November,  eighteen  hundred  and  seventy-four,  and 
also  the  costs  pf  siiit  in  the  Superior  Court,  and  Coi^rt 
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1879     of  Queen's  Bench.    Dorian,  G.  J.,  and  Tessieft  J.,  dis* 


TBI      sented. 

'^bn^  Go^     "  From  the  pleadings,  admissions,  papers  and  evidenoe 

V.       of  record,    the  following   question   results:    Is   re- 

_^      spondent  entitled   to   recover  as    upon   a  policy  of 

two  thousand  dollars  or  not,  and  to  receive  the  amount 

awarded  for  profits  by  the  Court  of  Queen's  Bench  ? 

'*  It  is  agreed  that  the  original  record  is  to  be  trans- 
mitted to  the  Supreme  Court  with  right  to  either  party 
to  refer  to  it." 

Mr.  Bethunef  Q.  C,  and  Mr.  Trenkolme  for  appellants : 

Our  first  proposition  is  that  appellants  ought  not  to 
be  condemned  as  for  an  insurance  of  $2,000  on  a  policy 
which  they  claim  it  is  olearly  established  issued  purely 
by  error  for  |2,000  instead  of  for  |1,000,  and  is  not  in 
accordance  with  the  antecedent  proposal  and  bargain 
for  insurance  as  understood  by  both  parties ;  certainly 
as  understood  by  appellants,  and  as  it  ought  to.  have 
.   been  xmderstood  by  respondent. 

The  company  never  intended  to  give  more  than  a 
11,000  policy  for  a  yearly  premium  of  $168.44.  Although 
the  memorandum  of  amount  of  terms  in  the  margin  of 
the  application  does  not  alone  override  the  policy,  yet 
it  is  part  of  the  contract,  and  that,  supported  as  it  is  by 
parol  evidence,  by  the  premium  paid,  the  published 
rates  of  the  company,  the  contemporaneous  entry  made 
by  the  agent  in  this  register  of  the  correct  amount, 
and  other  facts  and  circumstances,  entitles  the  appellants 
to  succeed.  Philipps  on  insurance  sec.  68,  and  2  Arnauld 
688,  show  the  margin  notes  are  to  be  taken  as  part  of 
the  contract. 

The  present  case  stands  on  a  very  different  footing 
from  that  of  an  insurance  company  seeking  to  turn  the 
loss  on  the  assured  after  irreparable  loss  has  occurred. 
It  is  the  case  of  a  company,  before  loss  and  while 
the  parties  can  be  practically  replaced  in  their  former 
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Tii^tB,  being  compelled  to  perfona  a  contract  it  never     ^^^ 
intended  and  never  did  really  assent  to.    The  respond-      Thb 
ent  is  not  contending  de  damno  vitando  but  de  lucro  ^^"^  ^^ 
cmptando.    He  seeks  to  obtain  |1,000  at  the  expense  of       «• 
^pellants,  for  which  he  never  gave  any  consideration, 
•Bd  to  profit  to  that  extent  by  the  inadvertence  or  in- 
nocent mistake  of  the  agent  who  filled  np  his  applica- 
tion at  his  reqtMst.    All  the  equities  are  on  the  side  of 
appeUants. 

Oourts  will  not  compel  a  party  to  specifically  perform 
a  contraet  which  he  never  intended  to  enter  into,  or 
which  he  would  not  have  entered  into  had  its  true 
nature  and  effect  been  understood ;  and  will  act  on 
purely  parol  evidence. 

Kerr  on  Fraud  and  Mistake  (1) ;  Principal  of  Harris 
V.  PeppereU  (8);  WebO^  v.  Cecil  (8);  Wood  v.  8i:arth  (4); 
Calverley  v.  WiUiamt  (6);  Brown  v.  BlackweU  (6). 

If  appellants  reasonably  understood  the  original  pro- 
posal and  bargain  for  insurance  to  be  for  |1,000,  and 
reqwndent  for  |2,000,  there  is  error  in  corpore  and  no 
ccmtract  for  want  of  consensus  in  idem  ;  Trigge  v.  La- 
poUSe  (in  the  Privy  Council)  (7) ;  Fowler  r.  Scottish  Eq. 
Ams.  Society  (8). 

The  principle  of  relief  against  one's  own  mistake  is 
recognised  in  every  portion  of  the  Civil  Code  of  Quebec, 
which  goes  further  than  the  English  law,  and  relieves 
against  the  negligence  implied  by  ignorance  of  law. 

See  Articlea  1047—1062 ;  1245 ;  2258. 

Vide  Leprohan  v.  The  Mayor  of  Montreal  (9)  ;  Whit- 
ney V.  Clark  (10). 

(1)  Tp,  411,  418  Am.  ed.,  pp.  343,    (5)  1  Yes.  Jr.  210. 
349  Sng.  ecL,  aad  authorities    (6)  35  U.  C.  Q.  B.  239. 
tlwro.  (7)  7  L.  C.  J.  85. 

(2)  L  S.  5  £q.  1.  (8)  28  L.  J.  Ch.  228. 
(8) MBeav.  64.                               (9)  2  L  0.  R.  180. 
W2  £•  A  J»  33.                           (10)  3 1*  0.  Jur.  89  A  318. 
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1879  Mr.  Laflamme,  Q.  C,  and  Mr.  C.  P.  Davidson,  Q.  0. 

Thb      for  respondent : 

'^^  ^"     There  is  a  point  as  to  costs.    The  action  was  returned 

*•        on  the  10th  Dec,  1874.    On  the  9th,  defendants  made  a 

f!^'    formal  offer  of  $884.60,  being  $832.97  for  insurance,  and 

11.60  for  interest.    No  sum  of  money  was  tendered  for 

costs. 

There  is  an  effort  made  by  the  plea  to  conceal 
this  fatal  defect.  Breaking  completely  away  from  the 
actual  contents  of  the  notarial  document,  it  alleges  that^ 
in  addition  to  the  principal  sum,  there  was  by  it  '*  also 
tendered  the  costs  then  due,  to-wit :  |26,16,  which  said 
tender  of  debt  and  costs  the  said  defendants  hereby 
repeat." 

It  would,  therefore,  appear  to  be  incontrovertible 
that  the  plea  ought  to  have  tendered  costs  accrued  up 
to  and  inclusive  of  its  production.  These  amounted  to 
160.16  and  not  |26.16. 

No  sufficient  tender  was,  as  a  consequence,  ever  made 
to  respondent,  and  it  is  respectfully  submitted  that 
whatever  the  result  of  the  issues  between  the  parties, 
the  judgment  of  the  Superior  Court  discloses  a  mani- 
fest error  in  adjudging  costs  since  plea  pleaded  against 
said  plaintiff. 

On  the  merits,  the  only  evidence  of  error  is  the 
amount  of  premium  written  in  the  marginal  note. 
Now  I  challenge  the  learned  counsel  for  appellants  lo  cite 
any  authority  to  show  that  a  marginal  note  not  signed 
or  initialed  can  alter  the  contents  of  a  signed  document. 
See  arts.  294,  G.  P.  C.  and  Journal  du  Palais  Verbo 
"Renvoi"  (1). 

In  discussing  the  question  of  mistake,  we  contend : 
First. — ^The  mistake  has  to  be  shown  by  incontroverti- 
ble evidence,  and  must  have  been  mutual.  Second. — 
If  a  man  manifests  an  intention  to  another  party  so  aa 

(1)  11  Vol.  p.  298;  Nos.  11  mi  13, 
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to  indnce  liim  to  contract,  he  will  be  estopped  from      IW9 
denying  that  the  intention  manifested  by  him  was  his      Trb 
Teal  intention.    Third— There  has  been  snch  acqnies-  ^^™^  ^ 
cence  and  laches  on  the  part  of  the  appellants,  as  to        v* 
prevent  them  from  eflTectirely  pleading  mistake,  even 
had  it  existed  at  the  creation  of  the  policy.    The  evi- 
dence of  record  as  to  what  took  place  between  Brodie 
and  Orr,  at  the  interview  which  bronght  about  an 
agreement  to  insure,  is  of  the  most  unsatisfactory  kind. 

The  admissions  by  Orr  as  to  what  Brodie  believed 
estops  him.  Meaning  one  thing  and  asserting 
another  is  not  a  mistake  to  be  remedied. 

The  mistake  of  either  party  in  expressing  his  inten- 
tion, or  in  his  motives,  of  which  the  other  party  has 
no  knowledge,  cannot  affect  an  agreement.  Kerr  on 
Mistake  and  Fraud  (1) ;  Bordman  v.  Davidson  (2). 

The  appellants  have  not  presented  or  proved,  with 
fiufi&cient  distinctness,  the  amount  due  by  them  for 
dividends  and  profits.  By  the  percentage  plan  of  dis- 
tribution in  force  at  the  date  of  the  insurance,  the 
premium,  irresx)ective  of  amount  -of  policy,  or  its  time 
of  maturity,  was  the  only  basis  on  which  profits  were 
calculated,  and,  as  a  consequence,  respondent's  share 
could  not  be  diminished  by  any  increase  in  his  policy. 

But  admitting  error  had  been  proved,  this  formal 
contract  could  not  be  rescinded,  amended,  or  disturbed 
without  special  conclusions  to  that  effect.  To  affirm 
the  principle  in  the  words  used  by  appellants'  counsel 
in  another  case,  where  a  similar  point  of  procedure  was 
under  discussion,  "  as  the  defendants  did  not  pray  for 
its  cancellation,  it  must  stand  under  the  pleas  uncan- 
celled." 

The  learned  counsel  referred  to  Laurent  (3) ;  and 
Smith  V.  Hughes  (4). 

(1)  P.  341.  (3)  Vol.  15,  p.  561,  No.  487. 

(2)  7  Abbott's  Prt.  B.  439.  (4)  L.  B.  6  Q.  B.  597. 
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^         BiTOHiB,  0.  J.  :— 

^T^  Lm  ^  'Wnk  the  judgment  of  the  Saperior  Ooart  wns,  as 
Iks.  Co.  to  the  amount,  right,  and  should  not  hare  been 
Bbodib.    reversed. 

The  application,  dated  18th  October,  1866,  states  the 
desire  of  Wm.  Brodie  to  effect  an  insurance  with  the 
JBina  Inmranee  Campanp  in  the  sum  of  #2,000,  the  only 
reference  in  the  body  of  the  application  as  to  premium 
being  in  these  words  : 

And  I  ftirther  agree  that  the  assuranoe  hereby  propoaed  shall  not 
be  binding  on  said  company  until  the  amount  of  premium  as  stated 
therein  shall  be  received  by  the  said  company,  or  by  an  accredited 
agent  thereof,  in  the  lifetime  of  the  said  Wwi.  Brodie, 

In  the  maigin  is  the  following : 

-       What  kmd  of  policy  is  desired? 
Endowment  at  30  with  profits. 
Amount,  S1,000L--Premium  at  age  22,  $163.44. 

Orr^  the  agent  of  the  defendants  through  whom  this 
insurance  was  effected,  states  the  time,  place  and  cir* 
cumstances  under  which  this  application  was  written 
by  him  and  signed  by  plaintiff  thus : 

The  time  was  on  the  tliirteenth  day  of  October,  eighteen 
hundred  and  sixty-six ;  the  place  was  at  Mr.  BrodU^s  store,  comer 
of  Bleury  and  Craig  streets.  About  a  month  or  so  previously,  I  had 
spoken  to  Mr.  Brodie  about  taking  a  policy,  at  which  time  he  informed 
me  that  he  would  not  i^ply  again  and  risk  being  rejected  as  he 
had  been  a  short  time  previously  by  an  English  company.  I  did  not 
press  him  strongly  when  I  learned  he  had  been  rejected }  far,  looking 
at  his  size,  I  felt  it  would  be  useless.  I  called  a  number  of  times  at 
his  store  to  try  and  insure  his  partner,  Mr.  Farkynj  but  I  do  not 
remember  seeing  Mr.  Brodie  again  after  the  first  interview  until  the 
thirteenth  day  of  October  above  mentioned.  On  that  day  I  was 
pressing  Mr.  J'arkyn  hard  to  insure,  when  he  positively  refused  to 
do  so,  but  added :  <<  Here  is  a  man  that  will  insure,  talk  to  him.'*  He 
alluded  to  Mr.  Brodie,  then  sitting  at  the  rear  of  the  front  office.  I 
then  addressed  Mr.  Brodie,  saying  to  him  that  I  had  thought  over 
his  case,  and  believed  I  could  insure  him  on  the  endowment  plan,  so 
that  he  could  draw  the  money  at  the  age  of  forty,  if  then  living,  or  at 
previous  death*    He  replied:  <^Tbat  would  suit  me/'  or  words  to 
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thai  effect,  ^came  in  here/^  and,  bo  saying,  he  went  into  the  back       1880 
office.    I  followed  and  explained  to  him  that  two  thousand  dollars, 


the  amount  he  had  applied  for  to  the  other  company,  would  cost  je^va  Lifi 
him  about  ninety-five  dollars    the  first  year,  in  cash,  the   gross    Ins.  Co. 
premium  at  his  age  9179.32,  payable  half  in  cash,  with  six  per  cent.     j.  ^' 
on  the  balance .     He  liked  this  plan  of  insurance^  and  authorized  me       - 
to  write  up  his  application  therefor.  Bltohie|GLJ« 

This  I  proceeded  to  do,  but  while  doing  so,  began  to  fear  that  my 
labour  would  be  in  vain  with  so  heavy  a  man,  on  so  long  a  term  as 
ei^teen  years.  Mr.  Brodie  was  at  that  time  about  three  hundred 
pounds  weight,  and  only  five  feet  nine  in  height.  In  the  course  of 
the  writing  he  assured  me  again  that  he  would  not  apply  under  any 
consideration,  if  there  was  the  slightest  doubt  in  my  mind  of  his 
being  accepted.  Under  these  circumstances  I  told  him  it  would 
be  better  to  apply  on  a  shorter  term,  namely,  eight  years 
instead  of  eighteen.  He  replied  that  he>  would  rather  have  it 
for  only  eight  years,  and  asked  what  it  would  cost.  I  answered 
that  it  would  cost  him  about  one  hundred  and  seventy-three 
dollars  in  cash  the  first  year,  the  full  premium  being  f336.88 
for  two  thousand  dollars,  payable  at  the  age  of  thirty,  his  age  at  that 
time  being  twenty*two.  He  said  that  that  was  too  much  to  pay. 
^  Well,"  I  said|  "  take  one  thousand  on  the  eight  year  plan,  so  as  to 
make  sure  of  being  accepted,  and  then  there  will  be  a  chance  of  your 
being  insured  again ;  but  if  rejected  now,  there  would  be  no  use  in 
applying  to  any  company  afterwards."  At  this  time  I  had  written 
the  whole  of  the  application,  except  the  answers  to  the  questions 
found  along  the  side.  J£r.  BrodU  having  agreed  to  take  the  one 
thousand  dollars  on  the  eight>year  term,  I  struck  out  the  letters 
"  een  "  which  formed  part  of  the  word  "  eighteen  "  in  the  fifth  line 
from  the  top  of  the  appUoation,  so  as  to  make  it  read,  term  of  eight 
years."  I  should  have  also  changed  the  word  ''  two  "  found  at  the 
beginning  of  the  third  line,  to  the  word  ''one,''  but  neglected  to  do 
80  inadvertently.  I  then  answered  the  printed  questions  in  the 
margin,  in  aooordance  with  the  desire  of  Mr.  Brodief  to  read  as  fol- 
lows: '^What  kind  of  policy  is  desired?*'  Endowment  at  thirty 
with  profits.  Amount  91,000.  Premium  at  the  age  of  twenty-two^ 
9163.44."  This  completed  the  application ;  whereupon  I  turned  it 
round  to  Mr.  BrodUf  and  he  signed  it  in  the  two  places,  at  the  bottom 
and  near  the  top,  and  I  signed  my  name  at  the  lower  left  hand 
comer.  I  then  took  the  application  to  Dr.  Bessey,  the  examiner  of 
the  company,  whose  report  was  favorable,  and  the  result  was  the 
issue  of  a  policy,  which  was  delivered  to  Mr.  Brodie^  and  the  pre* 
niiimwaf  ooUectedby  a  clerk  in  the  office  named  Ghristmait 
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1880  I  am  positlre  that  the  fijarea  $1,000  after  the  word  ''  amount**  in 

^T*^       the  margin  of  the  said  application  were  written  in  the  presence  of 

JEtna  Lifb  ^^®  ^^  BrodiCf  at  the  same  time  that  the  application  was  made  out. 

^,  The  amount  of  premiums  paid  by  Brodie  during  the 

Bbooib.    eight  years  term  was  in  cash  $653.76,  and  in  promissory 
Bitchiejc J.  notes  $658.76,  making  a  total  sum  of  |1,807.52. 

According  to  the  established  rates  of  the  company, 
1168.44  would  be  the  premium  on  $1,000  on  the  plan 
on  which  plaintiflTs  policy  was  issued,  and  the  premium 
for  a  12,000  policy  on  this  same  plan  would,  according 
to  the  evidence  of  Orfy  have  been  just  double,  and  this 
witness  also  states,  what  would  seem  to  be  a  self- 
evident  proposition,  that  it  is  not  possible  for  an 
insurance  company  to  do  business  without  incur- 
ring serious  loss  on  every  policy  on  the  plan  of 
granting  a  |2,000  policy  payable  in  the  terms 
of  plaintiflTs  policy  for  the  annual  premium  therein 
mentioned,  the  insured  being  of  the  age  of  22  at  the  time 
of  the  insurance,  and  therefore  a  fortiori,  there  could 
by  no  possibility  be  profits  which  the  endowment  plan 
contemplated  accruing  due.  The  witness  thus  states 
the  principle  on  which  the  rate  of  premium  is  based : 

It  is  a  general  principle  in  life  insurance  as  to  endowment  policies, 
which  are  always  for  fixed  periods,  and  not  for  life— that  the  total 
amount  of  premiums  to  he  collected  should  he  sufficient  to  pay  policy 
at  maturity,  after  defraying  all  probahle  losses  hy  death  fi^llingto  the 
share  of  that  policy  during  the  term,  and  an  equitable  share  of  all 
the  expenses,  together  with  some  considerable  margin  for  possible 
contingencies,  such  as  extraordinary  death  losses,  losses  by  invest- 
ments, or  by  agents  or  employees,  as  well  as  a  failure  to  receiye  the 
rate  of  interest  upon  which  insurance  transactions  are  based.  When 
the  policy  entitles  the  holder  to  profits  the  rates  are  usually  from 
ten  to  twenty  or  twenty-five  per  cent  higher  than  when  a  definite 
contract  is  made  for  so  much  money  on  so  much  insurance. 

Another  witness.  Pedlar,  speaks  in  these  terms  of  the 
premium : 

Queaiiim.  Do  you  know  what  the  premium  would  be  on  a  thousand 
dollar  policy  in  your  company;  issued  at  the  time  the  plaintiff'^ 
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policy  in  this  cause  (October,  1806),  on  the  eight  year  and  downward       1880 
(endowment)  plan,  and  payable  in  terms  of  plaintiff's  policy,  the       "J^ 
party  insured  being  22  years  of  age  at  the  time  of  the  insurance  ?         jEtka  [jra 
J  n*ir«".  Yes,  $163,44  annual  premium.  ^^  Co. 

mm 

Question.  Could   any   insurance    company    issue    two    thousand     S£nnn. 
dollars  (policy)  for  that  premium  on  the  similar  plan,  payable  in  the       _ 
same  way,  on  the  terms  of  plaintiff 'b  policy  ?  Bitohie,CJ't 

Answer.  It  could  not.  ""^ 

Quesiion.  Would  there  be  a  loss  on  such  an  insurance  7 

Answer.  There  would  be  a  loss  equivalent  to  nearly  a  thousand 
dollars. 

Question.  That  is,  if  a  company  were  to  issue  a  $2,000.00  policy 
payable  on  that  basis  of  an  annual  premium  of  $163.44,  and  did 
business  on  that  system,  it  would  lose  nearly  $1,000,00  on  each 
pohcy? 

Answer.  Yes. 

Question.  How  do  you  make  tliat  out  ?    Approximately  ? 

Answer.  Without  going  into  the  actuarial  figures,  showing  it  to  a 
decimal  calculation,  I  would  estimate  that  the  policy,  making  proper 
allowances  for  deaths  and  reasonable  expenses,  that  there  would  be 
barely  a  sufficient  premium  to  guarantee  a  profit  to  the  company 
that  would  undertake  the  risk  for  $1,000.00. 

Question.  What  are  the  fUnds  that  a  company  has,  in  case  of  such 
insurance  as  that,  available  ? 

Answer.  A  company  would  only  have  available  the  amount  of  the 
premiums  and  interest  thereon,  less  the  expenses,  including  com- 
missions and  loss  by  death.  The  average  deductions  for  expenses  in 
insurance  companies  is  about  20  p.c.  In  the  case  of  the  company 
defendant  it  is  lower  than  the  average,  say  about  15  p.c. 

And  Mr.  Webster,  Saperintendent  of  life  Insurance 
Agencies  in  Hartford,  U.  8.  A.,  for  the  defendants,  says : 

The  proper  annual  premium  for  a  thousand  dollar  policy  issued  to 
a  person,  in  October,  eighteen  hundred  and  sixty-six,  at  the  age  of 
twenty-two,  payable  in  eight  years,  or  sooner  in  case  of  death,  that  is, 
for  suck  a  policy  as  plaintiff's,  was  one  hundred  and  sixty-three  dol- 
lars and  forty-four  cents.  This  was  the  established  rates  of  the  com- 
pany, and  in  no  case  would  or  did  the  company  depart  from  them, 
unless  by  error.  No  insurance  company  could  issue  such  policies 
for  two  thousand  dollars  each  for  the  above  annual  premium  and 
remain  solvent. 

Beferring  to  the  policy  sued  on  in  this  cause,  plaintiff's  Exhibit  No* 
li  I  oan  say,  without  hesitation,  that  there  is  an  error  therein,  in 
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1880      tliat  the  policy  was  issued  for  two  thousand  dollars,  whereas  the 
premium  charged  therein  is  only  the  premium  for  one  thousand  dol- 


Thx 
JEtna  Lifb  ^^^" '  ^^  ^^  there  is  no  doubt. 

Ins.  Co.        Had  the  above  error  been  discovered,  I  can  say  the  policy  in  ques- 
^  "-         tion  would  never  have  left  the  office  of  the  company. 

— -         Off  shows  how  the  mistake  was  first  discovered  by 
1    'him,  and  communicated  to  the  company  thus : 


It  was  with  the  aid  of  Mr.  Brodie  that  the  mistake  was  disoovevedi 
from  conversation  that  I  had  with  him  one  day.  The  mistake  was 
discovered  by  me,  by  the  amount  of  the  policy  bdng  mentioned  as 
two  thousand  dollars  by  him  in  the  course  of  a  conversation  at  his 
store.  I  was  congratulating  him  on  his  good  health,  and  he  said, 
yes,  he  was  going  to  live  to  draw  that  two  thousand  dollars  himself. 
I  said,  <'  Two  thousand  1  you  mean  one  thousand  f '  Having  a  rate 
table  in  my  pocket,  I  took  it  out  to  make  sure  that  I  was  correoi.  I 
then  declared  again  that  it  was  only  for  one  thousand,  and  asked 
him  to  show  his  policy,  saying  that  if  it  was  as  he  said,  there  was 
some  mistake.  The  policy  was  not  in  the  store,  and  so  I  promised 
to  call  next  day,  when  Mr.  BrodU  said  that  he  would  have  it  there  for 
examination.  I  called  the  next  day  and  found  it,  as  he  said,  written 
out  for  two  thousand  dollars,  but  with  the  premium  due  on  a  one 
thousand  dollar  policy  only.  I  then  wrote  to  the  company  for  a  copy 
of  the  application  in  order  to  discover  how  the  mistake  had  occurred. 
So  soon  as  I  saw  the  copy  of  the  application  the  whole  cirotunstance 
of  my  writing  the  original  and  the  circumstances  oonnected  with  it 
came  up  fresh  in  my  memory.  On  discovering  how  the  error  occur- 
red, the  state  of  the  case  was  communicated  to  the  company,  and  I 
was  directed  to  tender  the  corrected  policy,  which  was  done  by 
notarial  tender  and  protest  filed. 

It  is  true  the  witness  Off  states  that  he  has  no  doabt, 
and  had  not  then  any,  when  the  discussion  as  to  the 
policy  took  place,  but  Mr  Bfodie  believed  that  he  was 
insured  for  #2,000.  There  was  no  appearance  on  the 
part  of  the  plaintiff  of  wishing  to  withhold  communica- 
tion of  it  from  him ;  and  he  adds : — 

I  have  no  doubt  that  the  plaintiff  always  believed  that  he  was  in- 
sured for  two  thousand  dollars,  or  certainly  so  until  the  mistake  was 
brought  to  his  knowledge.  He  has  never  admitted  since  then  that 
he  was  wrong.  I  believe  him  to  be  perfectly  honest  in  his  belief^  and 
do  not  think  that  plaintiff  ever  had  any  intention  of  defrauding  or 
wronging  the  oompany. 
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This  is  certainly  rather  irreconcilable  with  the  fact,  if,      ^880 
as  stated  by  Orr,  that  on  his  suggesting  to  Brodie  "  to  take      Thb 
$1,000  on  the  8  year  plan  "  and  Brodie,  as  he  says,  "  hav-  ^^^  Jjf" 
ing  agreed  to  take  the  $1,000  on  the  8  year  term, "  he        ». 

(witness)  altered  the  application,  and  then  answered  the      

printed  question  in  the  margin,  in  accordance  with  theBi*«^CJ- 
desire  of  Mr.  Brodie^  to  read  as  follows  : 

What  kind  of  policy  is  desired  ?    Endowment  at  30  with  profits, 
amount  $1,000,  premium  at  age  22, 9163.44. 

It  is  only  reconcilable  with  the  idea  that  Brodie, 
having  been  very  anxions  to  have  a  $2,000  policy,  may 
have  forgotten  that  a  $1,000  policy  had  been  finally 
agreed  npon.  However  this  may  be,  and  notwithstand- 
ing this  apparent  discrepancy  I  cannot  avoid  the  conclu- 
sion that  there  was  on  the  part  of  the  Insurance  Com- 
pany a  mistake,  that  they  never  could  have  intend- 
ed to  insure  plaintiflF  for  8  years,  for  a  yearly  premium 
of  $163,44,  in  the  sum  of  $2,000  payable  with  profits  if 
plaintiff  lived. 

The  policy  says : 

And  the  sud  Company  do  hereby  promise  and  agree,  to  and  with 
the  said  assured,  his  executors,  administrators  and  assigns,  well  and 
truly  to  pay  or  cause  to  be  paid  the  said  sum  insured,  in  the  same 
currency  in  which  the  premium  is  paid,  to  the  said  assured,  his  exe- 
cutors, administrators  or  assigns,  within  ninety  days  after  due  notice 
and  proof  of  the  death  of  the  said  William  Brodie,  or  if  the  said 
WUliam  Brodie  shall  survive  eight  years,  then  the  amount  insured 
shall  be  paid  to  him,  and  in  either  case  all  indebtedness  of  the  party 
to  the  Company  shall  be  deducted  from  the  sum  insured. 

I  cannot  doubt  the  mistake  arose  in  filling  up  the 
I>olicy,  and  was  caused  by  the  amount  in  the  application 
not  having  been  altered  when  the  terms  of  the  applica- 
tion were  finally  settled  between  the  agent  Orr  and 
Brodie. 

Orr* 8  evidence  is  corroborated  by  the  entry  he  pro- 
duces in  his  application  register ;  he  says : 

2 
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1880  The  entry— the  defendants  Exhibit  "  A.B.C. "  filed  at  my  cross-ex- 

^IT*^       amination — ^is  a  folio  taken  from  the  application  register  of  the  com- 

JEtna  LiPB  V^^Jt  defendants,  and  was  used  in  the  Company's  office  here  at  the 

Ins.  Co.    time  of  taking  plaintifi's  application,  and  for  some  four  or  five  years 

^  ^'  afterwards. 

Brodie. 

The  entry  in  said  exhibit  opposite  the  date,  13th  October,  1866, 

Ritchie,CHr.  being  the  twentieth  written  line  on  the  page,  reads  as  follows,  each 
^~"       separate  item  of  the  line  being  mider  its  appropriate  printed  head- 
ing: «  William  Brodie,"  "himself,"  "22," "$1,000.00,"  "$163.44,"  and 
endowment  indicated  by  marks  followed  by  "  30." 

The  said  entry  or  line,  and  every  item  thereof  is  in  my  handwriting, 
and  was  made  immediately  after  having  taken  Mr.  Brodie  s  applica- 
tion, but  it  was  endenlly  not  made  with  the  application  before  me  as 
the  date  of  birth  is  not  inserted. 

I  swear  positively  that  I  made  the  entry  of  "$1,000.00"  in  said 
line  under  the  head  "  amount  of  policy  "  at  the  time,  and  not  later 
than  a  day  or  two  at  most  after  I  took  the  application. 

The  "  1,000  "  indicates  and  was  an  entry  of  the  amount  for  which 
the  policy  was  to  be,  and  it  refers  to  the  same  insurance  as  the  appli- 
cation, defendants  Exhibit  No.  6. 

I  think  it  is  impossible  to  doubt  that  such  a  transac- 
tion as  insuring  a  party  for  $2,000,  on  the  plan  and  on  the 
terms  contemplated,  for  the  premium  named,  would,  if 
presented  to  an  insurer  or  insurance  company,  be  looked 
on  as  utterly  unreasonable  and  absurd,  and  such  as 
no  sane  business  man  would,  in  the  ordinary  course  of 
business,  enter  into.  Where  relief  is  sought  against  an 
instrument  signed  in  due  course  of  business  as  a  legiti- 
mate business  transaction,  and  where,  from  the  nature 
of  the  transaction,  it  is  obvious  a  fair  quid  pro  quo  must 
have  been  contemplated,  and  if  the  inadequacy  of  the 
consideration  is  so  very  gross  indeed  as  to  shock  the  con- 
science and  understanding  of  any  reasonable  man,  the 
Oourt,  I  think,  ought  to  infer,  from  that  alone,  mistake, 
inadvertence,  or  fraud. 

How  can  we,  then,  in  a  case  of  this  kind,  where  we 
have  iwsitive  evidence  of  the  mistake,  and  a  by  no 
means  unreasonable  explanation  of  how  it  occurred, 
supported  by  an  inference  or  presumption  from  the 
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transaction  itself  strong  if  not  almost  irresistible,  reject  1880 
that  evidence  and  that  presnmption,  and  say  we  think  the 
the  contract  set  out  in  the  policy  was  that  which  the  ^^^  ^" 

e. 

Brodib. 


assurer  and  assured  both  understood,  agreed  on  and  in-     ^  »• 


tended  to  be  the  contract  between  them,  and  that  there 

was  no  mistake.  Ritchie,CJ. 

I  agree  with  Chief  Justice  Dorion  that  the  judg- 
ment of  the  Court  below  should  not  have  been  inter- 
fered with,  except  as  to  costs,  that  the  judgment 
of  the  Court  of  Appeal  must  be  reversed,  and  the 
judgment  of  the  Superior  Court  affirmed. 

SXBONG,  J.  : — 

I  concur  with  the  Chief  Justice  that  the  judgment 
of  the  Court  below  ought  to  be  reversed. 

FOURNIEB,  J. : — 

L'lntim^  Brodie,  demtcndeur  en  Cour  inferieure,  a 
poursuivi  I'Appelante  pour  |2,000  sur  une  police  d'assu- 
rance  sur  sa  vie  pour  le  terme  de  huit  ans. 

L'Appelante  a  plaid6  k  cette  action  que  la  somme  de 
$2,000  a  6te  inseree  par  erreur  dans  cette  police,  au  lieu 
de  celle  de  1 1,000  x)our  laquelle  Tassurance  a  6t6  faite. 

La  defense  allegue  en  outre  qu'aussitot  que  Terreur  a 
et6  d6couverte,  la  compagnie  a  otfert  k  Tlntim^  par  pro- 
t6t  en  date  du  13  octobre  1869,  une  autre  police  pour 
la  somme  de  |1,000,  et  que  par  un  autre  prot6t  en  date 
du  9  decembre  1874,  la  dite  compagnie  a  offert  la  somme 
de  $882,97,  montant  qui  serait  du  sur  une  police  d'assu- 
rance  de  $1,000  d'apres  le  systeme  de  participation  dans 
les  profits,  en  mSme  temps  qu'une  somme  de  $25.15 
pour  les  frais  de  Taction  que  rintim6  avait  alors  fait 
6maner  sur  sa  x>olice  de  $2,000.  Oes  deuxsommes  furent 
d^posees  en  cour  avec  le  plaidoyer. 

La  Cour  Superieure,  k  Montr6al^  qui  a  rendu  le  juge- 
ment  en  premiere  instance,  a  6t6  d'opinion  que  la  preuve 
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J  880      6tabli8sait  Terreur  all6gu6e.    EUe  a  en  consequence  d6- 

Thb      clar6  les  offres  snffisantes  et  adjag6  k  rintim6  le  montant 

"^s^  Co™  ^ff®^^»  ®^  renvoyant  sa  demande  pour  le  surplus  avec 

V.        d6pens. 

Beodib.        ^^  j^igement  port6  en  appel  k  la  Oour  du  Banc  de  la 

Foumier,J.ig^  Heine,  par  Brodie^  a6te  parle  jugementde  cette  cour 

en  date  du  18  mars  1879  d6clar6  erronn^,  et  la  compa^ 

gnie    condamn6e  k  payer  k    rintim6  la  somme  de 

11,882,97,  sur  le  principe  qu'il  n'y  avait  pas  eu  d'erreur 

dans  remission  de  la  police  pour  $2,000,  Les  frais  d'ap- 

pel  comme  les  frais  de  premiere  instance  furent  adjug^s 

centre  la  compagnie  en  faveur  de  Brodie. 

C'est  de  ce  dernier  jugement  qu'il  y  a  appel  k  cette 
cour. 

II  ne  s'6leve  devant  cette  cour  que  les  deux  questions 
suivantes : 

lo.  Y  a-t-il  eu  erreur  en  6mettant  une  police  de  $2,000 
au  lieu  de  $1,000. 

2o.  Dans  le  cas  ou  la  police  doit  £tre  consid6r6e 
comme  n'6tant  que  de  $1,000,  les\  oflFres  telles  qu'elles 
ont  §t6  faites  par  le  prot^t  du  9  decembre  1874,  sont- 
elles  suffisantes  et  conformes  a  la  loi  ? 

Sur  la  premiere  question,  je  suis  d'opinion  qu'il  y  a 
eu  erreur.  Elle  me  parait  expliquee  d'une  maniere 
satisfaisante  par  le  t6moignage  de  William  Orr,  I'agent 
de  la  compagnie  qui  a  refu  I'application  de  Brodie  pour 
1  assurance  qui  fait  le  sujet  de  la  pr6sente  difficult^. 
Apres  avoir  dit  qu'il  avait  d'abord  6t6  question  d'une 
assurance  pour  18  ans,  il  donne  de  la  maniere  suivante 
les  raisons  qui  ont  fait  adopter  le  terme  de  huit  ans  (1). 

On  voit  par  I'application  de  Brodie  produite  dans  la 
cause  que  le  chiffre  de  $2,000  y  est  mentionn6  comme 
etant  celui  du  montant  d'assurance  demand^, — mais  k 
la  marge  on  y  trouve  celui  de  $1,000,  au  sujet  duquel 
1  agent  declare : 

(1)  See  extract  of  evidence  p.  12. 
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I  am  positive  that  the  figures  $1,000  after  the  words  <<  amount ''       1880 


in  the  margin  of  the  said  application  were  written  in  the  presence        ^p 

of  the  said  Brodie,  at  the  same  time  that  the  application  was  made  ^Btna  Lifb 

out.  Iks.  Co. 

Le  montant  de  la  prime  y  est  port6  comme  fix6  a    Bbodib. 
$168.84.  Ce  montant  d'apres  les  taux  fix6s  par  la  compa-  Foamier  J. 

gnie  sniyant  lesquels  elle  fait  generalement  ses  affaires,  est      

pr6ci86ment  celoi  d'une  assurance  de  |1,000  dans  des 
conditions  semblables  k  celle  dont  il  s'agit.  La  preuve 
6tablit  de  plus,  d'une  mani^re  certaine,  qu'il  serait 
impossible  a  la  compagnie  de  faire  des  affaires  en  adop- 
tant  le  taux  que  veut  faire  pr6yaloir  Tlntim^,  sans 
perdre  pros  de  la  moiti^  du  montant  de  Tassurance  sur 
chaque  police.  Pour  faire  voir  qu'il  a  6te  adopts,  dans 
ce  cas,  il  faudrait  au  moins  prouyer  que  la  compagnie, 
pour  quelque  raison  de  fayeur  particuliere,  a  derog6  k 
ses  taux  ordinaires  Au  contraire,  il  parait  que  Brodie^ 
k  cause  de  son  poids  excessif,  n'^tait  pas  consider6 
comme  un  sujet  fayorable  pour  une  assurance  sur  la 
yie.  D^ailleurs  pour  d6roger  aux  conditions  ordinaires 
de  la  compagnie,  il  aurait  fallu  k  Tagent  un  i>ouyoir 
Bx>6cial  qu'il  n'ayait  pas. 

Cette  application  ayant  6t6  enyoy6e  au  bureau  princi- 
pal de  la  compagnie,  la  police  fut  6mise  conform6ment 
k  la  somme  mentionn6e  dans  le  corps  de  la  police, 
$2,000,  au  lieu  de  celle  de  $1,000  qui  se  trouyait  en 
marge.  Dans  plusieurs  entrees  faites  au  bureau  de  la 
compagnie  a  Montreal  concernant  cette  police,  Orr 
I'agent,  dit  qu'elle  y  est  mentionn^e  comme  une  police 
de  $1,000.  Ces  circonstances  me  portent  k  croire  qu'il 
y  a  eu  erreur,  et  que  le  montant  de  $1,000  au  lieu  de 
$2,000  auirait  du  6tre  ins6r6  dans  cette  police. 

Mais  si  la  compagnie  ne  youlait  accorder  qu^une  po- 
lice de  $1,000  aux  conditions  ordinaires,  et  si  de  son 
c6t6  rintim^  ne  youlait  pas  en  prendre  une  de  moins 
de  $2,000,    pour    la    m6me    prime,    parties    n'ayant 
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1880      point  doim6  leur  consentement  sur  1q  m6me  objet,  il  ne 
Tbb      devrait  pas  y  avoir  de  contrat.    O'est  sans  doute  ce  qui 

^^tL  oT"  devrait  6tre  d6clar6,  si  les  parties  apres  la  decouverle  de 

V'        cette  erreur  n'en   6tait  pas  venu  a  nn  arrangement 

'    pour  s'en  rapportcr  aux  tribunaux  pour  decider  la  ques- 

Foumier,  J.  i jQj^  du  montant  d'assurance.  Les  protfets  respectifs  des 
parties  en  date  des  12  et  13  octobr^  1869,  la  lettre  de  la 
compagnie  du  13  octobre  1869  accusant  reception  de  la 
prime  et  declarant  que  la  police  serait  continuee 
sous  la  reserve  en  ces  termes  des  droits  de  cbaque  partie : 
*'  the  present  premium  and  all  future  similar  payments 
"  not  in  any  manner  to  affect  the  rights  and  pretentions 
"  bf  the  parties  respectively  in  regard  to  the  amount  for 
"  which  the  policy  should  be  held."  Ces  termes  demon- 
trent  de  la  part  de  la  compagnie  une  intention  d'ex6cu- 
ter  un  contrat.  D*un  autre  cdt6,  Brodie  en  payant  la 
prime  pendant  cinq  ans,  apres  cette  lettre  avec  I'espoir 
sans  doute  de  faire  maintenir  la  police  pour  |2,000  n*en- 
tendait  certainement  soumettre  aux  tribunaux  que  la 
question  de  savoir  si  la  police  devait  6tre  de  2,000  an 
lieu  de  1,000  et  non  pas  faire  declarer  qu'en  consequence 
du  malentendu  existant  entre  Tagent  et  lui,  il  n'y  avait 
eu  aucune  assurance.  Je  crois  avec  les  deux  cours  qui 
ont  deja  6teL  appel6es  a  se  prononcer  sur  cette  cause, 
qu'il  y  a  eu  un  contrat  d'assurance,  bien  qu'elles  n'aient 
pas  6t6  d*accord  sur  le  montant.  D'ailleurs  le  special  case 
contient  k  ce  sujet  une  declaration  des  parties  qui  ne 
laisse  pas  de  doute  sur  cette  question. 

En  consequence  je  suis  d'avis  qu'il  y  a  eu  un  contrat 
d'assurance  entre  les  parties,  et  que  la  preuve  6tablit 
que  le  montant  de  ce  contrat  etait  de  Jj  1,000.  Le  juge- 
ment  de  la  Cour  Superieure  accordant  $832.97,  comme 
le  montant  revenant  a  Tlntimfe  sur  une  assurance  de 
$1,000  d'apres  le  systeme  adopts,  me  parait  correct  sur 
ce  point.  Mais  il  contient  une  erreur  6videate  quant 
^ux  offres  r6elles  qui  sont  d6clar6es  16gales  et  suffisantes, 
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errenr  qui  a  en  Teffet  d'entralner  contre  I'liitimg  une      ^^^ 
condamnation  a  tous  les  d6pens.  Xhb 

Cette  erreur  a  sans  donte  6te  commise  en  prenant  pour  -^"^^^  ^'" 
Traie  TallSgation  du  plaidoyer  qu'il  avait  6t6  ofFert  k  v. 
rintim6  $25.15  pour  ses  frais  avant  Tentrfee  de  Taction,  ^°^^- 
en  m6me  temps  que  la  somme  de  |832.9t  pour  son  assu-  Foamier,  J. 
ranee.  Le  d6p6t  de  ces  deux  sommes  accompagnait  le 
plaidoyer.  Si  ce  fait  ainsi  plaid6  etait  prouve,  le  juge- 
ment  serait  correct.  Mais  en  r6ferant  au  prot^t  en  date 
du  9  d6cembre  1874,  on  y  voit  que  la  somme  de  $832.97 
est  offerte  dans  les  formes  voulues  par  Tart.  1163  C.  C; 
et  les  art.  538  et  seq.  C.  P.  C,  mais  quant  aux  frais,  il 
n'en  est  pas  ainsi.  Le  prot^t  ne  contient  que  la  decla- 
ration que  la  compagnie  est  dispos^e  d  payer  les  frais 
encourus  par  le  procureur  de  Brodie ;  elle  est  en  ces 
termes :  "  and  furthermore  the  said  company  are  will- 
"  ing  to  pay  and  hereby  offer  to  pay  the  costs  incurred 
"  by  the  said  William  Brodie  to  his  attorney,  and  which 
"  costs  the  said  company  have  already  heretofore  tend- 
"  ered  to  the  said  William  Brodie.^''  Le  special  case 
Boumis  par  les  deux  parlies  contient  k  ce  sujet  la  decla- 
ration suivante :  "  It  also  asserted  the  Appellant's  read- 
'*  iness  to  pay  costs  incurred  *'  Ainsi  il  n'y  a  pas  k  se 
tromper  sur  la  nature  des  ofires  concernant  les  frais. 
C'est  une  simple  declaration  de  la  volonte  de  la  compa- 
gnie de  les  payer.  Mais  cela  n'est  pas  suffisant  pour  des 
oSres  legales  quant  aux  frais.  Pour  que  les  offres  r6elles 
soient  valables,  suivant  Tart.  11G3  paragraphe  3,  "II 
faut  qu'elles  soient  de  la  totality  de  la  somme  exigible, 
des  arr6rages  ou  inter6ts  dus,  des  frais  liquids s,  et  (Tune 
somme  pour  les  frais  non-liquidiSy  sauf  a  parfaire.^^ 

D'apres  cet  article,  pour  que  les  offres  fussent  valables 
il  6tait  de  rigueur  de  mentionner  une  somme  dfetermi- 
n6e  comme  offerte  pour  les  frais,  avec  la  declaration  sauf 
h  parfaire — avec  de  plus  description  des  especes  offertes 
afin  de  constater,  comme  pour  la  somme  principal  e,  que 
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1880      cette  offre  6tait  faite  en  monnaies  conranteB  et  eu 

^^      esp&ces  r6gl6e8  par  la  loi. — Cela  n'ayant  pas  6t6  fait,  les 

-^^^  Co"  ^^^  faites  6taient  insuffisantes  et  auraient  du  fetre  d6- 

0.       claries  telles.    Le  jugement  de  la  Cour  Sap6rieure  qui 

RODM.    j^g  ^  declarfies  I6gales  est  en  violation  de  Tart.  1163.  Le 

Foumier,  J- jugement  de  la  Cour  du  Banc  de  la  Reine,  les  a  d§cla- 

r6e6  insuffisantes,  —  mais  comme  cette  Cour  donnait 

gain  de  cause  a  Brodie  principalement  sur  le  principe 

que  la  police  6tait  de  $2,000,  elle  n*est  pas  entr6e  dans 

Tezamen  de  la  question  de  la  suffisance  des  offres  quant 

aux  frais.    Elle  se  borne  k  les  declarer  insuffisantes 

d*une  maniere  g§n6rale ;  mais  cette  declaration  portant 

auesi  bien  sur  I'insuffisance  des  offres  quant  aux  capital 

quo  par  rapport  aux  frais,  on  doit  en  faire  application 

aux  frais,  quoiqu'elle  ne  puisse  Tfitrp.  au  capital,  dont 

les  offres,  suivant  mon  opinion,  auraient  §t6  suffisantes 

si  celle  des  frais  eut  6t6  l^galement  faite. 

Etant  d'ayis  qu'il  y  a  eu  erreur  dans  Tinsertion  de  la 
somme  de  $2,000,  au  lieu  de  celle  de  $1,000,  comme  le 
montant  de  la  police  d'assurance,  je  crois  que  la  Cour 
du  Banc  de  la  Reine  aurait  du,  en  declarant  les  offres 
insuffisantes,  ne  donner  jugement  toutefois  que  jpour 
$882.97  ayec  les  d^pens  dans  les  deux  cours. 

Je  suis  d'opinion  que  tel  devrait  6tre  le  jugement  de 
cette  Cour. 

Hknrt,  J. : — 

The  action  in  this  case  is  on  a  policy  of  the  appel- 
lant company,  dated  the  13th  of  October,  1866,  on  the 
life  of  the  respondent  for  eight  years,  for  $2,000  payable 
to  his  personal  representatives  in  case  of  his  death  before 
the  expiration  of  the  eight  years,  or,  in  case  of  his  sur- 
viving for  that  period,  to  himself 

The  defence  is  founded  on  a  general  denial  and  an 
allegation  that  the  i)olicy  was,  by  mistake,  issued  for 
$2,000  instead  of  $1,00Q. 
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In  the  margm  of  the  policy  is  written  and  printed      ^^^ 
the   following : — "  Endowment  participating  policy—      The 
annnal  premium  1 163.44.  Note  for  half  each  year.  Term    j^^  q^" 
8  years,  snm  insnred  |2,000."  v- 

For  two  years  the  respondent  paid  the  premiums  and      ' 

gave  his  notes  as  provided  for  by  the  policy,  and  re-  ^®°2[l  '^* 
ceipts  therefor  were  given  him  signed  by  the  Secretary 
of  the  company  at  Hartford,  and  contersigned  by  8. 
Pedlar  4*  Cb.,  agents. 

They  are  dated  at  Hartford  in  1867  and  1 868.  That  for 
1867  is  as  follows : — "  Eeceived  from  W.  Brodie  one 
hundred  and  sixty-three  dollars  and  forty-four  cents, 
premium  due  13th  Oct.,  1867,  on  policy  No.  26,863,  in- 
suring |2,000  for  12  months,  ending  on  the  18th  day  of 
Oct.,  1868,  at  noon.  Not  binding  until  countersigned  by 
8.  Pedlar  Sf  Co.,  agents  at  Montreal,  Canada :  Premium, 
♦163.44.  P.  4-  Co.."  The  receipt  given  in  1868  is  the  same 
as  the  previous  one,  except  its  date,  and  by  it  the  in- 
Burauce  is  extended  to  the  16th  of  Oct.  1869.  Thus  the 
company  received,  altogether,  three  annual  premiums  at 
the  rate  provided  by  the  policy,  and  in  the  two  receipts 
stated.  It  is  shown,  however,  that  the  premium  paid 
was  that  applicable  to  a  policy  for  $1,000,  and  conse- 
quently only  half  of  that  payable  for  |2,000. 

Previous  to  the  falling  due  of  the  fourth  premium, 
the  appellants,  through  their  agent  Qrr  (who  was  also 
agent  when  the  policy  was  issued,  being  one  of  the 
firm  of  S.  Pedlar  4"  Co.,)  objected  to  receive  the  pre- 
mium as  before,  and  insisted  that,  inasmuch  as  the  pre- 
mium paid  was  that  applicable  to  a  policy  of  but  $1,000, 
they  would  receive  the  premium  thereafter  as  for  a 
policy  for  that  amount  only,  that  the  insertion  of  $2,000 
instead  of  $1,000  was  a  mistake,  or  error,  and  that  the 
respondent  only  applied  for,and  was  entitled  to  receive,a 
policy  for  $1,000.  Protests  were  made  on  both  sides,  but 
;t  was  finally  agreed,  at  the  suggestion  of  the  company, 
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1880      that  the  policy  should  remain,  and  that  the  respondent 

Thh      should  continue  to  pay  the  same  premium  as  previously, 

^^^^i^"the   question  of  the  amount  for  which  the   company 

V.        should  be  liable  to  be  the  subject  of  a  future   arrange- 

ment  or  legal  decision. 

Henry,  J.  rjyj^Q  respondent  paid  up  all  the  necessary  premiums 
and  the  company  received  them  under  that  arrange- 
ment. 

It  is,  therefore,  a  question  to  be  decided  by  the  evi- 
dence, whether  the  application  was  for  but  1 1,000,  as  al- 
leged by  the  appellant,  and  that  both  parties  so  understood 
it.  It  might  have  been  made  a  question  whether  a 
binding  agreement  had  at  all  been  entered  into,  for  if 
one  understood  the  agreement  and  arrangement  to  have 
been  for  $1,000,  and  the  other  for  $2,000,  the  appellants 
by  defending  on  that  ground  might,  if  the  evidence  so 
warranted,  have  avoided  the  contract  altogether.  That, 
however,  is  not  their  defence,  nor  could  they  possibly, 
after  the  understanding  in  1869,  have  set  it  up.  We 
have  no  reason  to  doubt  that  one  of  two  mistakes  was 
made,  either  as  to  the  amount  of  the  policy,  or  of  the 
annual  premium  to  be  paid  The  appellants  had  the 
choice  when  putting  in  their  defence  to  adopt  either,  but 
having  made  their  selection  they  must  prove  the  de- 
fence as  alleged.  Had  the  mistake  been  in  reference 
to  the  amount  of  the  premium,  they  could  have  so  al- 
leged either  to  cancel  the  policy  or  to  get  credit  for  the 
difference  as  a  set  off  to  the  amount  of  the  policy.  That 
the  premium  charged  was  inapplicable  to  a  policy  for 
any  amount  beyond  $1,000,  alone  proves  but  little. 

If  the  respondent  intended  to  have  a  policy  for  |2,000, 
and  the  agent,  by  mistake,  told  him  and  inserted  in  the 
papers  but  half  the  correct  amount  of  the  premiums,  the 
policy  would  be  good  for  the  whole  amount  and  bind- 
ing, unless  relieved  from  it  in  equity.  If,  however,  an 
agreement  was  reached  as  to  the  amount  of  the  policy 
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and  tlie  premiuixiB,  and  a  mistake  in  the  policy  was  al-      ^^^ 
le^ed,  it  would  be  a  matter  to  be  determined  by  evidence      Thh 
as  the  case  might  be.     If  the  mistake,  however,  was  as    ^J^^  ^^^ 
to  tlie  premium,  there  is  no  defence  to  the  claims  for  the        »• 

$2,000,  for  the  plea  only  raises  the  issue  as  to  the  amount      * 

of  the  policy.  It  may  be  urged  that  it  is  hard  upon  -^^J^  '^• 
the  company  to  pay  double  for  the  amount  of  the  pre- 
mJTiTnR  they  received,  but  the  mistake  whatever  it  was, 
Tvas  theirs,  and  if  they  have  chosen  to  put  their  defence 
upon  an  issue  they  have  not  proved,  the  legitimate  legal 
consequences  should  result.  The  principles  of  law  and 
evidence  applicable  to  a  procedure  to  reform  a  written 
contract  are  those  to  be  applied  in  this  case ;  and  to  set 
aside  or  vary  such  by  parol  testimony  the  most  con- 
clusive evidence  is  necessary,  and  it  must  be  clearly 
shown  to  have  been  an  error  in  the  contract  in  refer- 
ence to  what  both  parties  agreed  to,  and  understood. 

We  are  not  to  enquire,  under  the  defence  set  up  in 
this  action,  whether  a  definite  contract  was  agreed 
npon,  for  it  is  admitted  by  the  plea  that  such  was  the 
case,  and  our  enquiry  is  therefore  limited  to  the  ascer- 
taining what  that  contract  was.  The  policy  is  suffi- 
cient evidence  of  it,  and  under  the  parol  evidence  we 
are  to  be  satisfied,  beyond  every  reasonable  doubt, 
that  not  only  the  agent  of  the  company,  but  the  respond- 
ent, intended  and  agreed  for  a  policy  for  $1,000,  and  not 
for  |2,000  as  stated  in  the  policy.  Had  the  written  appli- 
cation been  for  $1,000  we  would  have  had  something  re- 
liable to  guide  us,  but  the  body  of  that  document  over  the 
signature  of  the  respondent  asks  for  a  policy  for  $2,000. 
In  the  margin,  however,  it  is  stated  to  be  for  $1,000. 
That  margin  was  filled  in  by  Orr^  as  he  says,  in  the  pre- 
sence of  the  respondent  before  he  signed  the  application. 
There  is  however  no  evidence  that  the  respondent  knew 
what  was  there  written,  for  Orr  does  not  allege  that  the 
respondent  either  read  it,  or  that  he  (Orr)  read  it  to  him 
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1880      or  told  him  of  it ;  and  when  we  consider  Orr^s  evidence, 

The      "we,  I  think,  would  be  justified  in  concluding  that  if  the 

^Ns^  c''*  respondent  had  known  of  it  no  insurance  would  have 

».        been  eSected.  or  the  amount  in  the  margin  would  have 

'    been  altered.     Orr^  in  the  first  place,  states  in  most  posi- 

Henry,  J.  tive  terms  that  the  final  arrangement  was  for  a  policy 
for  $1,000  for  8  years.  If  that  statement  had  not  been 
refuted  by  what  he  said  subsequently  we  might  have 
been  guided  by  it,  but  such  a  position  is  to  my  mind 
wholly  inconsistent  with  other  parts  of  his  testimony. 
In  his  evidence,  he  makes  this  important  statement : 

I  have  no  doubt  that  the  plaintiff  always  believed  that  he 
was  insured  for  two  thousand  dollars,  or  certainly  so  until  the  mis- 
take was  brought  to  his  knowledge.  He  has  never  admitted  since 
then  that  he  was  wrong ;  I  believe  him  to  be  perfectly  honest  in 
his  belief,  and  do  not  think  the  plaintiff  ever  had  any  intention  of 
defrauding  or  wronging  the  company. 

Then  again : 

I  think  Mr.  Brodie  said  at  that  conversation  (referring  to  the  time 
when  the  application  was  signed)  ''  that  he  would  have  nothing  to  do 
with  ahjrthing  but  a  $2,000  policy,  or  some  tiling  to  that  effect  It 
certainly  was  two  thousand  dollars  that  he  wanted. 

It  needs  no  logic  to  prove  that,  if  the  statements  in 
those  extracts  be  true,  it  is  simply  impossible  that  the 
respondent  ever  agreed  to  take  an  insurance  for  |1,000 
only.  So  far  there  is  evidence  that  he  understood  he 
was  getting  a  policy  for  $2,000.  But,  even  if  the  evi- 
dence does  not  necessarily  go  that  far,  the  statements  in 
the  quoted  evidence  entirely  neutralize  the  original  one 
that  he  agreed  to  one  for  1 1,000.  Orr  is  the  only  wit- 
ness to  sustain  the  plea  that  such  an  agreement  was 
entered  into,  by  which  we  are  asked  to  vary  a  solemn 
written  document  understood  to  be  deliberately  pre- 
pared, examined,  signed  and  countersigned,  and  acted 
upon  for  nearly  three  years. 

It  must  be  remembered  that  this  is  not  an  applica- 
tion to  vacate  or  cancel  a  contract  on  the  ground  of  c^ 
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mistake  of  one  of  the  parties.    The  rules  and  principles      1880 
of   law  and  equity  applicable  to  such  a  case  are  very      thr 
different  from  those  applicable  to  this  case.    "When,  pre-  ^^^  ^^"^ 
vions  to  the  receipt  of  the  fourth  premium,  after  the        v. 
alleged  mistake  was    communicated   to   the   respon-      ^^°"' 
dent,  the  company,  finding  one  of  two  mistakes  had  been  Henry*  J« 
made  by  their  agent  and  others  representing  them,  had 
it  open  to  them  to  have  the  policy  cancelled,  and  in  that 
case  proof  of  such  a  mistake  on  their  part,  independently 
of  the  respondent,  would  have  enabled  them  to  have 
the  policy  set  aside  or  cancelled ;  but  they  could  not  get 
that  done  except  on  terms  of  such  equitable  relief  as  the 
re8X>ondent  would  have  been   entitled  to.     Here  an 
attempt  is  made  to  avoid  the  consequences  of  the  gross 
errors  and  culpable  negligence  of  the  officers  and  agent 
of  the  company  without  any  of  the  legal  consequences. 
The  respondent, who  must  be  presumed  to  have  intended 
to  get  and  to  have  agreed  for  a  policy  for  $2,000,  is  to 
be  deprived  of  his  right  to  have  the  policy  he  wished 
and  intended,  and  to  have  one  fastened  upon  him  which, 
as  Orr  himself  says,  he  said  he  would  not  have.    It  is  in- 
equitable and  unjust  thai  the  respondent  should  suffer 
through  the  mistake  or  negligence  of  the  other  parties, 
and  that  he  should  be  kept  about  three  years  in  the 
dark. 

Orr  says  that  he  knew  at  once,  as  soon  as  the  res- 
pondent said  the  policy  was  for  $2,000,  that  there  was  a 
mistake ;  but  that  he  could  not  tell  where  it  was  until 
he  got  back  the  application,  and  then  the  circumstances 
came  to  his  mind.  It  is,  to  say  the  least,  a  little  singular 
that  he  countersigned  the  policy  having  in  the  margin 
conspicuously  placed  in  large  figures,  and  quite  near 
together,  the  amount  of  the  policy  and  the  annual  pre- 
mium. He  also  signed  two  receipts,  both  stating  the 
policy  at  $2,000,  and  the  annual  premiums  paid.  One 
would  certainly  have  thought  that  the  first  glance  at  the 
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1880  margin  of  the  policy  or  at  the  receipts  which  he  signed 
t1^  would  have  shown  that  there  was  an  error  to  one 
'^''^^  ^^  who,  so  soon  after,  was  so  immediately  affected  by  the 
V.  mention  of  the  amount  of  the  policy  by  the  respon- 
fj^"'  dent.  What,  too,  can  be  said  of  those  at  the  head 
Henry,  J.  office  ?  They  issued  and  entered  the  policy,  endorsed 
and  filed  away  the  application,  marking  it  for 
$2,000  and  the  annual  premium  payable,  and  they 
filled  up  and  forwarded  receipts  for  two  years  as  for  a 
policy  for  that  amount.  I  have  no  hesitation  in  saying 
there  was  culpable  and  gross  negligence  in  repeating 
so  often^the  mistake,  whatever  it  was,  and  after  which  the 
company  comes  with  a  bad  grace,  to  ask  for  rectification. 
When  it  was  at  last  accidentally  discovered  that 
either  the  policy  was  too  large,  or  the  premium  too 
small,  the  company,  I  think,  were  not  justified  by  the 
evidence  in  the  position  they  adopted.  That  position 
could  only  be  sustained  by  clear  satisfactory  and  un- 
suspicious evidence  that  both  parties  agreed  for  a  policy 
for  $1,000.  To  vary  an  agreement  such  evidence  has 
always  been  considered  necessary,  and  called  for.  I 
cannot  find  it  in  this  case.  It  is  more  than  doubtful,  as 
I  view  it,  and  leaves  the  strong  and  irresistible  impres- 
sion that  the  respondent  never  agreed  to  accept  a  i>olicy 
for  less  than  $2,000 ;  that  both  parties  intended  a  policy 
for  $2,000,  but  that  Orr,  by  mistake,  inserted  the  wrong 
amount  of  premium.  If  his  statements,  which  I  have 
quoted,  are  correct,  and  being  made  against  his  own 
and  his  company's  interest  we  must  so  take  them,  no 
other  than  the  conclusion  I  have  drawn  can  legiti- 
mately be  arrived  at. 

If,  as  Orr  stated,  "  the  plaintiff  always  believed  he 
was  insured  for  $2,000, "  and  *^  that  he  has  never  ad- 
mitted since  then  that  he  was  wrong ; "  that  he  be- 
lieved him  to  be  perfectly  honest  in  his  belief,  and  that 
he  did  not  think  he  ever  had  the  intention  of  de&aud- 
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ing  the  company,  or  wronging  the  company,  and  1880 
that  when  effecting  the  insurance  he  said  "  that  thT 
he     would    have    nothing     to    do     with     anything  ^"^^^  ^'^* 

JN8*    \jO» 

but  a  $2,000  policy,"  and  that  "  it  certainly  v. 
was  $2,000  that  he  wanted,  and  that  he  has  always  ^^^ 
since  contended  for  it,"  how  can  any  one  conclude  that  Henry,  J. 
he  agreed  to  a  policy  for  $1,000  ?  If  that  be  the  true  """^ 
position,  where,  then,  under  the  pleading,  is  the  defence 
to  the  respondent's  claim  ?  I  must  say  I  can  see  none. 
Besides,  the  respondent  was  examined  as  a  witness  on 
the  part  of  the  appellants,  but  his  evidence  was  put 
aside  by  them,  a  fact  which  should  have  some  weight, 
when  he  and  Orr  were  alone  present  at  the  time  of 
the  application.  The  company  took  the  risk  of  examin* 
ing  him,  and  must  submit  to  the  reasonable  construe* 
tion  to  be  put  upon  their  excluding  his  evidence— a 
matter  in  itself  not,  perhaps,  of  much  weight,  but  sig- 
nificant, when  considering  the  very  doubtful  and  sus- 
picious i>osition  created  by  Orr's  testimony  and  the 
other  circumstances  in  evidence.  Orr  says  he  (the  re- 
spondent) always,  in  good  faith,  considered  himself  in- 
sured for  $2,000,  and  if  so,  it  is  not  difficult  to  divine 
what  his  evidence  was  on  that  x>oint.  If  the  case  other- 
wise were  clear  as  to  the  amount  of  the  policy,  the  re- 
jection of  the  evidence  would,  of  course,  have  little 
weight ;  but,  under  the  circumstances,  I  think  it  is 
entitled  to  some  consideration.  Independently,  however, 
of  that  consideration,  I  think  the  evidence  is  altogether 
too  suspicious,  contradictory  and  defective  to  sustain 
the  defence  set  up  by  the  pleas.  I  think  the  appeal 
should  be  dismissed,  and  the  judgment  of  the  Court  of 
Queen's  Bench  affirmed,  with  costs. 

GwYNNE,  J.  :— 

If  when  the  mistake  which  the  appellants  insist  there 
was  in  the  amount  stated  in  the  policy  was  first  di&- 
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1880      covered,  and  the  appellants  caused  to  be  offered  to  the 
Thb      respondents  an  identical  policy  for  $1,000,  instead  of 

JEtva  Life  j^^  $2,000,  and  the  respondent  refused  to  accept  such 

V.       policy,   the   appellants  had  then    taken    proce^edings 

^^^    calling  upon  the    respondent  to  exercise    an    option 

GwynnejJ.to  have  the  whole  contract  annulled,  or  to  have 
the  'policy  for  |1,000  in  substitution  for  the  one  for 
#2,000,  and  if  upon  such  proceedings  the  appellants 
had  satisfied  the  court  that  the  mistake  which  they 
insisted  upon  did  in  fact  exist,  although  it  may  have 
been  unilateral  only,  that  is  the  mistake  of  the  appel- 
lants and  their  officers  only,  both  upon  principle  and 
upon  the  authority  of  Oarrard  v.  Frankel  (1)  and  of 
Harris  v.  Pepperell  (2)  the  appellants  would  have  been 
entitled  to  succeed. 

When  upon  the  18th  October,  1869,  appellants  agents, 
Pedlar  Sf  Co.^  sent  to  the  respondent  the  letter  of  that 
date,  wherein  they  say:  "We  herewith  hand  you  the 
company's  receipt,  keeping  your  policy  No.  26,868  in 
force,  the  company  however  claiming  to  be  liable  there- 
under only  to  the  extent  of  one  thousand  dollars  for  the 
reasons  stated  in  their  tender  and  protest  by  J.  H,  Isaac- 
son^ N.  P.  of  the  12th  instant,  you,  on  the  other  hand, 
claiming  to  hold  said  policy  for  the  full  amount  of  two 
thousand  dollars,  for  the  reasons  stated  in  your  tender 
and  protest  by  Mr.  Lighthall,  N.  P.,  of  18th  October, 
this  day,  the  present  payment  of  premiums  and  all 
future  similar  payments  not  in  any  mannerto  affect  the 
rights  and  pretensions  of  the  parties  respectively  in  re- 
gard to  the  amount  for  which  the  policy  should  be 
held ; "  and  when  this  letter  was  assented  to  by  the 
respondent,  and  was  acted  upon  by  both  parties, 
we  must,  in  order  to  give  precise  effect  to  this 
agreement,  hold  that  the  parties  have  assented  that 
the  policy  shall  be  treated  as  a  policy  for  #1,000,  if 

(1)  30  BeftY.  445.  (2)  L.  B.  5  Eq.  h 
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the   appellants  should  succeed  in  satisfying  the  court      1880 
that  the  policy    was    issued   by  them    by    mistake      thb 
for  $2,000,    and    the    same  question  is   now    open'^™^^" 
notwithstanding  the  additional    lapse  of  time,   and        v« 

notwithstanding    that    the    respondent    is    plaintiff     

in  an  action  seeking  to  enforce  the  policy  as  one  for  Gwynne,  J, 
$2,000,  as  if  proceedings  had  been  taken  in  1869  by  the 
appellants  as  plaintiffs  calling  ui>on  the  respondent  to 
exercise  the  option  of  accepting  a  substitutionary  i>olicy 
for  $1,000,  or  of  wholly  avoiding  the  contract.  For 
the  reasons  stated  by  the  Chief  Justice  of  the  Court  of 
Queen's  Bench,  sitting  in  appeal,  I  think  it  clearly 
established  that  the  policy  was  issued  by  mistake  for 
$2,000,  when  one  for  $1,000  was  all  that  was  really  in- 
tended to  have  been  given  for  the  consideration  agreed 
to  be  paid.  The  statement  in  the  margin,  which  is 
positively  sworn  to  have  been  there  inserted  before  the 
respondent  signed  the  application,  is  wholly  inconsist- 
ent with  the  amount  being  intended  to  be  for  $2,000,  as 
stated  in  the  body,  and  I  can  see  nothing  in  the  evi- 
dence to  contradict  this  statement,  for  I  must  say,  I 
attach  no  weight  to  the  evidence  of  Mr.  King.  It  was 
argued  that  the  reading  the  matter  in  the  margin  so  as 
to  affect  what  was  in  the  body  of  the  application  was  a 
violation  of  the  principle  that  a  marginal  note  upon  an 
instrument,  which  marginal  note  was,  as  was  contend- 
ed«  not  signed,  could  not  override  the  instrument  which 
was  signed.  But  this  principle  has  no  application  here, 
for  that  there  was  a  mistake  in  inserting  the  $2,000  in 
the  x>olicy  and  in  the  body  of  the  application  also,  is  a 
fact  which  the  appellants  may  establish  by  any  evi- 
dence they  can  adduce,  parol  or  otherwise,  and  the 
variance  between  the  amount  mentioned  in  the  margin 
and  in  the  body  of  the  application  is  only  referred  to  as 
a  piece  of  evidence  to  assist  in  establishing  the  mistake 
insisted  upon ;  and  assuming*  that  marginal  entry  to  have 
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1880      been,  as  it  is  sworn  to  have  been,  made  before  the  respond- 

Thb      ent  signed  the  application,  it  is  certainly  a  very  strong 

^N^^  Co™  P^®^®  of  evidence.  Bnt  independently  of  this,  the  witness 

V.        Orr  clearly  establishes  the  mistake,   if  his   evidence 

f^"*    is  to  be  relied  upon ;  and,  to  my  mind,  the  fact,  which 

Gwynne,  J.  seems  clearly  established,  that  if  the  policy  was  sus- 

tained  as  one  for  $2,000,  it  would  amount  to  the  gift  of 

about    $1,000,  for   which    the  company    (appellants) 

received  no  consideration  whatever,  seems  strongly  to 

support  Orr's  evidence.    There  are  other  points  which 

also  seem  to  support  that  evidence.    It  is,  indeed,  as  it 

seems  to  me,  uncontradicted  in  any  material  point. 

I  am  of  opinion,  therefore,  that  the  appellants  were 
entitled  to  the  relief  sought  had  they  taken  proceedings 
for  that  purpose  in  1869  ;  that  they  are  entitled  to  the 
same  relief  now ;  and  that,  therefore,  the  judgment  on 
appeal  should  be  reversed,  and  the  judgment  of  the 
Superior  Court  restored,  except  as  to  the  costs,  which 
will  follow  the  judgment  delivered  by  His  Lordship 
the  Chief  Justice  of  this  Court. 

Appeal  allowed  with  costs  to  plaintiff  in  the 
Superior  Courts  ru)  costs  to  either  party  in 
the  Court  of  Queen's  Bench^  and  costs  to 
appellants  in  this  Court. 

Solicitors  for  appellants :  Trenholtne  Sf  Maclaren. 

Solicitors  for  respondents :  Davidson^  Monk  Sf  Cross. 
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CHARLES  W.  WELDON Appellant;     JSSO 

•Fob>.  17. 

AND  •▼  ,i* 

* June  la 

JAMES   VAUGHAN   and  DAVID )    r^po^mnts 
MAURICE  VAUGHAN \    ^2»^ndents. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW 

BRUNSWICK. 

A  ssumpsi  <—  Con  trac  t — Damages — Construction  of  con  tract  '^"Accord 

and  satisfaction,'^ 

Appellant,  part  owner  of  a  vessel,  brought  an  action  against  respond- 
ents, merchants  and  ship  brokers  in  England,  alleging  in  his 
declaration  that  while  he  had  entire  charge  of  said  vessel  as  ship^s 
husband,  they,  being  his  agents,  refused  to  obey  and  follow 
his  dii'ections  in  regard  to  said  vessel,  and  committed  a  breach 
of  dh  agreement  by  which  they  undertook  not  to  charter  nor 
send  the  vessel  on  any  voyage,  except  as  onlered  by  appellant, 
or  with  his  consent. 

On  the  trial  it  appeared  that  E.  F.,  a  brother  of  respondents, 
had  obtained  from  appellant  a  fourth  share  in  the  vessel,  the 
purchase  being  effected  by  one  of  the  respondents ;  and  it  was 
also  shown  that  the  agreement  between  the  parties  was  as 
alleged  in  the  declaration.  On  the  arrival  of  the  vessel  at  Liver* 
pool,  respondents  went  to  a  large  expense  in  coppering  her, 
contrary  to  directions,  and  sent  her  on  a  voyage  to  Liverpool, 
of  which  he  disapproved. 

Appellant  wrote  to  respondents,  complaining  of  their  conduct 
and  protesting  against  the  expense  incun*ed.  They  replie<l,  that 
appellant  could  have  no  cause  of  complaint  against  them  in  their 
management  of  the  vessel,  and  alleged  they  would  not  have  pur- 
chased a  fourth  interest  in  the  vessel,  if  they  had  not  understood 
that  they  were  to  have  the  management  and  control  of  the  ves- 
sel when  on  the  other  side  of  the  Atlantic,  A  correspondence 
ensued,  and  finally,  on  the  17th  Nov.,  1S69,  appellant  wrote  to 
them,  referring  to  the  fact  that  respondents  complained  of  the 
"  eternal  bickerings,"  and  that  it  was  not  their  fault.    He  then  re- 

*  PRfiSBWT..»Ritchie,  C.  J.,  and  Foumier,  Henry,  Taschereau  and 
Gwyxine,  J.J. 
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1880  asserted  his  right  to  control  the  vessel,  stated,  in  detail,  his 

.«^^^^  grounds    of  complaint    against    them,    and   closed    with  the 

t^.  words :   "  To  end  the  matter,  if  your  brother  will  dispose  of  his 

Vaughan.  quarter,  I  will  purchase  it,  say  for  $4,200,  in  cash.'*    This  amount 

was  about  the  same  price  for  the  share  as  appellant  had  sold  it 
for  some  years  before.  Respondents  accepted  the  offer,  and  the 
transfer  was  made  to  appellant. 
Held,  on  appeal,  reversing  the  judgment  of  the  Supreme  Clourt  of 
New  Brunawickf  that  the  expression  ''  to  end  the  matter  " 
should  be  construed  as  applying  to  the  bickerings  referred 
to,  and  there  had  not  been  an  accord  and  satisfaction. 

The  contract  having  been  made  between  appellant  and  res- 
pondents only,  and  being  a  contract  of  agency  apart  from  any 
question  of  ownership,  the  action  was  properly  brought  by 
appellant  in  his  own  name. 
{Taschereau  and  Owynne,  J.J.,  dissenting.) 

Appeal  from  the  decision  of  the  Supreme  Court  of 
the  Province  of  New  Brunswick,  discharging  a  rule  nisi 
obtained  by  the  above  named  appellant,  calling  on  the 
respondents  to  show  cause  why  a  non-suit  granted  in 
the  above  cause  should  not  be  set  aside. 

The  facts  of  the  case,  as  stated  by  the  Hon.  Mr.  Justice 
Duff  in  the  court  below  (1),  are  as  follows  :— 

^'This  is  an  action  of  special  assumpsit,  brought 
by  the  plaintiff  against  the  defendants,  who  are  mer- 
chants and  ship  brokers  in  Liverpool^  England,  The 
declaration  contains  but  one  oount,  in  which  it  is 
alleged  that  the  defendants,  at  the  time  of  the  making 
of  the  promise,  &c.,  were  merchants  in  Liverpool,  Eng- 
land, to  wit,  &c.,  under  the  name,  style  and  firm  of 
"  Vaughan  Brothers  Sf  Co,,''  that  the  plaintiff  was 
interested  in  and  part  owner  of  a  certain  barque  called 
the  "  Ansel,''  and  had  the  entire  charge  thereof  as  ship's 
husband ;  and  also  had  the  sole  management  of  the 
business  of  the  said  barque  or  vessel,  and  the  direction 
of  the  voyages  thereof ;  that  the  said  barque  was  then 
lying  in  the  port   of  Saint  John,  about  to  sail   for 

(1)  2  Pugs.  &  Bur.  70. 
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Liverpool  aforesaid;  and  thereupon,  in  consideration  ^^^ 
that  the  plaintiff  would  consign  her  to  the  Wbldow 
tiefendants  on  her  arrival  in  Liverpool,  and  would  vauohak. 
retain  and  employ  the  defendants  to  act  as  his 
agents  and  brokers  in  England,  for  and  in  regard  to  the 
said  barque,  and  the  business  connected  thereunto,  for 
certain  commissions,  &c.,  to  be  paid  to  them  by  the 
said  plaintiff,  they,  the  said  defendants,  undertook 
and  promised  the  plaintiff,  that  whilst  they,  the  said 
defendants,  should  be  such  agents  and  brokers,  they 
would  obey  and  follow  the  directions  and  orders  of  the 
plaintiff  in  regard  to  the  said  barque  or  vessel,  and  also 
as  to  what  voyages  she  should  go ;  and  they  would  not 
charter  or  send  the  said  barque  on  any  voyage  except  as 
thereto  directed  and  ordered  by  the  said  plaintiff,  and 
with  his  consent  and  approbation,  to  wit,  &c. 

^^Averment — ^That  the  plaintiff,  trusting  and  con- 
fiding, &c.,  did  afterwards,  to  wit,  &c.,  consign  the  said 
barque  to  the  defendants  on  her  arrival  at  Liverpool, 
aforesaid,  and  did  retain  and  employ  them  as  her  agents 
and  brokers  as  aforesaid,  in  regard  to  the  said  barque, 
and  the  business  connected  therewith,  for  certain  com- 
missions, &c.,  to  be  paid  to  them  by  the  said  plaintiff ; 
that  on  the  arrival  of  the  said  barque  at  Liverpool, 
aforesaid,  the  plaintiff  did  direct  and  order  the  defend- 
ants not  to  copper  or  sheath  her,  but  as  soon  as  she 
should  have  discharged  her  inward  cargo,  to  charter 
her  on  the  best  terms  for  a  voyage  for  any  port  or  ports 
on  the  Continent  of  America,  north  of  Baltimore. 

"Breach — ^That  defendants,  against  the  directions  and 
orders  of  the  plaintiff,  and  without  his  consent  and 
approbation,  coppered  and  sheathed  the  barque,  and 
thereby  and  therefor  expended  a  large  sum  of  money, 
to  wit,  &c.,  which  the  plaintiff  was  forced  and  obliged 
to  pay ;  and  further  that  against  the  plaintiff 's  orders 
and  directions,  and  without  his  consent  or  approbation, 
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1880  the  defendants  chartered  and  sent  the  said  barque  on  a 
Wbldon  voyage  to  New  Orleans^  in  the  Gulf  of  Mexico,  a  port 
Vauohan  ^^*  north  of  Baltimore,  but  a  great  distance  south  of  i1 ; 
and  in  the  course  of  the  said  voyage,  and  in  consequence 
thereof,  the  plaintiff  not  only  had  to  expend  a  large  sum 
of  money,  to  wit,  &c.,  in  and  about  the  said  barque  and 
her  disbursements,  which  otherwise  he  would  not 
have  done ;  but  he  also  thereby  sustained  great  loss  and 
damage,  and  was  deprived  of  great  gains  and  profits, 
amounting  to  a  large  sum  of  money,  to  wit,  &c. 

^'  To  this  declaration  the  defendants  pleaded  (before 
"  the  Common  Law  Procedure  Act,  1873,''  came  into 
force)  the  general  issue. 

"  On  the  trial  before  the  learned  Chief  Justice>  at  the 
Saint  John  Circuit  in  August,  1876,  the  following  facts 
appeared  in  evidence : 

"  On  the  1st  June,  1868,  the  plaintiff  was  registered 
owner  of  48-64  shares  in  the  barque  "Ansel,"  then 
lying  in  the  harbor  of  Saint  John ;  and  Richard  S. 
DeVeber  and  James  S.  Boies  DeVeber  were  registered 
owners  of  the  remaining  16-64  shares. 

James  Vaughan,  one  of  the  defendants,  being  then  in 
SaifU  John,  called  on  the  plaintiff  and  suggested  to 
him  the  expediency  of  his  having  an  agent  in  Liverpool 
to  look  after  the  vessel  there.  He  spoke  of  purchasing 
an  interest  in  her  himself;  and  the  plaintiff,  after  con- 
sulting with  his  co-owners,  finally  agreed  to  sell  him 
one-fourth  interest  in  her  for  $4,000.  And  on  the  part 
of  the  plaintiff  it  also  appeared  that  he  then  employed 
the  defendants  as  his  agents  in  connection  with  the 
vessel  in  Liverpool,  but  upon  the  express  and  distinct 
understanding  and  agreement  that  he  should  retain  the 
entire  control  and  management  of  her  ;  and  thereupon 
by  Mr.  James  Vaughan's  directions,  the  plaintiff  trans- 
ferred one  fourth  of  the  barque  unto  the  name  of  Edwin 
Vaughan,  on  the  26th  June,  1868, 
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"  Mr.  James  Vaughan  had  been  informed  by  the  plain-      1^80 
tiff,  in  the  course  of  these  negotiations,  that  there  was   Weloon 
a  leak  in  the  vessel,  which  the  latter  had  been  unable  Yj^m^A^. 

to  discover ;  that  he  did  not  intend  to  have  her  coppered      

until  it  was  found  out,  and  that,  therefore,  she  must 
be  kept  in  the  North-Atlantic  in  the  meantime. 

"  She  was  despatched  from  Saint  John  about  the  29th 
June,  1868,  consigned  to  the  defendants  at  Liverpool^ 
TV'ith  a  letter  of  instructions  from  the  plaintiff  to  send 
an  onward  freight  to  Saint  John  or  Boston,  or  some  port 
not  south  of  the  latter  place.  On  the  arrival  of  the 
vessel  at  Liverpool,  the  defendants  proceeded  to  copper 
her ;  and  against  the  plaintiffs  instructions  they  sent 
her  to  New  Orleans.  An  angry  correspondence  between 
the  plaintiff  and  defendants  ensued,  which  was  con- 
tinued for  about  fifteen  months  ;  and  in  the  course  of 
which  the  plaintiff  claimed  to  represent  three-fourths  of 
the  vessel — that  is  to  say,  his  own  shares  and  those  of 
Messrs.  De  Vebers,  He  asserted  his  right  to  manage 
and  control  her,  and  charged  the  defendants  with  dis- 
obedience to  his  orders.  In  a  letter  under  date  of  31st 
Aug.,  1868,  addressed  to  the  defendants,  he  enumerated 
a  variety  of  grounds  of  complaint  against  them ;  and 
amongst  others  that  they  had  improperly  discharged 
Capt.  Graham,  the  master  who  had  taken  her  to  Liver ' 
pool,  and  substituted  for  him  a  relative  of  their  own — 
Captain  Thomas  Vaughan  ;  that  they  had,  without  any 
authority,  coppered  the  vessel  in  Liverpool  at  a  heavy 
expense ;  and  that,  contrary  to  his  express  instructions, 
they  had  sent  her  to  a  southern  port,  viz.,  New  Orleans. 
And  against  all  these  things,  especially  the  coppering 
of  the  vessel,  as  well  on  his  own  behalf,  as  for  the 
Messrs.  De  Vebers,  he  protested,  as  having  been  wholly 
unnecessary  and  unauthorized.  In  a  subsequent  letter, 
of  date  28th  Sept.,  1868,  he  informed  the  defendants 
that  the  Messrs.  De  Vebers  concurred  with  him  in  the 
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1880  view  which  lie  had  taken  of  their  conduct  in  relation 
'Wm^v  to  the  vessel.  Again  on  the  2nd  of  Nov.,  1868,  he 
VAmjHAir  ^^^^  *^  them  as  follows:  *I  must  reiterate 
what  I  have  already  stated — that  in  coppering  her 
yon  did  so  without  the  consent  of  the  other  owners, 
incurred  a  heavy  expense  without  consulting  their 
wishes ;  and  also,  in  sending  her  to  New  Orleans,  you 
acted  contrary  to  the  instructions  contained  in  my  let- 
ter, which,  to  my  mind,  expressed  very  clearly,  ui>on 
what  voyage  I  wished  the  vessel  to  proceed ;  and  which, 
i  consider  as  representing  three-fourths  of  the  vessel^  I  had  a 
right  to  direct.^  He  also  told  them  in  that  letter  that 
Messrs.  De  Vebers  concurred  with  him  in  thinking  the 
extra  expense,  incurred  by  the  dismissal  of  Captain  Chra^ 
ham,  was  unauthorized  and  was  improperly  incurred. 
"  The  defendants,  on  the  other  hand,  denied  the  exist- 
ence of  any  agreement  or  understanding,  whereby  the 
plaintiffwastohave  the  management  and  control  of  the 
vessel.  They  allege,  on  the  contrary,  that  they  were  to 
manage  her  in  Liverpool ;  and  that  it  was  upon  that  un- 
derstanding only  that  they  became  purchasers  of  a  share  in 
her;  and  having  the  management  of  her  in  Liverpoolyih&j 
say  that  they  acted  for  the  best  interest  of  all  concerned 
in  coppering  her  and  sending  her  to  a  southern  port. 
They  assert  that  they  never  would  have  purchased  an  in' 
terest  in  the  vessel  at  all,  but  with  a  view  to  their  having 
the  management  of  her  in  England.  Finally,  on  the  l7th 
of  Nov.,  1869,  the  plaintiff  wrote  to  defendants  a  letter, 
of  which  the  following  is  an  extract : 

"  *  You  are  well  aware  that  there  are  other  owners  who 
are  equally  dissatisfied  with  the  conduct  of  the  matters 
by  you,  and  the  loss  the  barque  has  sustained  by  your 
assuming  the  responsibility.'  '  You  complain  both  in 
your  letter  to  me,  as  in  that  to  Cudlip  Sf  Snider,  of  the 
eternal  bickerings ;  and  you  say  it  is  not  your  fault.  In 
reply :  '  had  I  not  reason  to  find  fault  when  my  instruc- 
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tioiiB  weie  not  only  disregarded,  but  what  I  requested      ^^^ 
not  to  be  done  was  done,  and  at  owners'  expense,  and    Wbi^w 
the  property  treated  as  if  neither  Mr.  DeVeber  or  I  had  vauohait. 
any  interest  V    *  You  were  only  my  agents ;  and  if  you      — 
acted  this  way  I  had  a  right  to  complain,  and  you  gave 
me  every  occasion.'    *  To  end  the  matter ;  if  your  brother 
wishes  to  dispose  of  his  quarter,  I  will  purchase  it,  say 
for  $4,200  in  cash,  on  proper  transfer,  after  discharge  at 
Wootwich.* 

'^nie  defendants  accepted  this  offer,  and  they  procured 
a  transfer  to  be  made  by  Edwin  Vaughan^  to  the  plain* 
ti^  of  the  quarter  of  the  vessel  which  stood  in  his  name, 
upon  payment  by  the  plaintiff  of  the  sum  of  $4,200. 

**  The  learned  Chief  Justice,  on  the  trial,  held  that  this 
letter,  coupled  with  the  acceptance  of  it  by  the  defen- 
dantS)  and  the  transfer  of  his  share  in  the  vessel  by 
Edwin  Vaughan  to  the  plaintiff,  operated  as  an  accord 
and  satisfactiim  of  the  plaintiff's  cause  of  action ;  and 
he  thereupon  non-suited  the  plaintiff." 

Mr.  Thornton,  Q.  C,  and  Mr.  McLeod  appeared  for 
the  appellant  and  referred  to  Taylor  on  evidence  (1) ; 
Smith  V.  Thompson  (2);  Hussey  v.  Home-Payne  (3); 
Hardman  v.  Bellhouse  (4) ;  Bolckaw  v.  Seymour  (5),  and 
Thomas  v.  Lewis  (6). 

♦ 

Mr.  Tuck^  Q.  C,  appeared  for  the  respondents  and 
referred  to  Taylor  on  evidence  (*7) ;  Oiffard  v.  Whittaker 
(8) ;  Furness  v.  Meek  (9). 

Bffchib,  OJ.  :  [After  reading  the  statement  of  facts 
hereinbefore  given  proceeded  as  follows :] 

As  the  plaintiff  was  non-suited  solely  on  the  ground 
that  an  accord  and  satisfaction  had  been  established, 

(1)  5  Ed.  Bee.  36.  (5)  17  C.  B.  N.  8. 107. 

(2)  8  C.  B.  44.  (6)  4  xE.  D.  18. 

(3>  4  App.  Cases  311.        (7)  5th  Ed.  sec.  1034. 
(4)  9  M.  &  W.  596.         (8)  6  Q.  B.  249. 

(9)  27  L.  J.  Ejc  34, 


43  SUPBBMB  COURT  OF  CANADA.     [VOL  V. 

1880      it   is    not  necessary  on  this    point    to    consider  the 

Weldov   evidence,  because  in  determining  this  question  we  must 

Vauohak  assume  that  the  contract  as  alleged  was  proved,  and 

— —      the  learned  Chief  Justice  thought  there  was  in  connec- 

1    '  tion  with  the  question  of  accord  and  satisfaction  nothing 

to  leave  to  the  jury,  but  rested  his  ruling  entirely  on  a 
letter  addressed  by  Mr.  Weldon  to  the  defendants,  dated 
17th  Nov.,  1869,  containing  an  offer  by  plaintiff  to  pur- 
chase back  from  Edwin  Vaughan  the  share  transferred 
by  him,  holding  that  when  that  offer  was  accepted 
there  was  an  accord,  and  when  the  shares  were  trans- 
ferred to  the  plaintiff,  there  was  a  complete  satisfaction 
of  this  matter.  When  the  case  was  moved  before  the 
full  bench,  the  Chief  Justice  adhered  to  the  opinion 
that  the  non-suit  was  right,  but,  he  says,  "  with  some 
doubts,  I  admit." 

As  the  burthen  is  on  the  defendant  of  establishing 
an  allegation  of  accord  and  satisfaction,  he  is  bound  to 
establish  it  beyond  all  reasonable  doubt,  and  if  the  evi- 
'  dence  was  verbal,  and  had  to  be  submitted  to  a  jury,  it 

would  be  the  duty  of  the  jury  to  find  against  the 
defendant  on  an  issue  of  accord  and  satisfaction,  unless 
defendant's  evidence  established  it  to  their  satisfaction 
beyond  a  reasonable  doubt.  So,  if  he  relies  on  docu- 
ments, which  the  court  have  to  construe,  as  establishing 
his  defence  of  accord  and  satisfaction,  and  they  are  so 
ambiguously  worded  as  to  be  fairly  capable  of  a  con- 
struction inconsistent  with  his  contention,  I  think  the 
court,  unless  satisfied  beyond  a  reasonable  doubt  that 
what  is  put  forward  as  an  accord  and  satisfaction 
was  intended  by  both  parties  as  such,  and  that  there 
was  an  acceptance  in  satisfaction  as  an  act  of  the  will 
of  party  receiving,  should  not,  by  a  doubtful  construc- 
tion, deprive  a  plaintiff  of  an  unquestionable  legal 
right  which  accord  and  satisfaction  assumes  he  has. 
The  only  accord  that  can  be  set  up  in  this  case  is 
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that  Weldon  agreed  to  accept  an  agreement  that  Edwin      ^^^ 
Vaughan  should  sell  his  shares  in  the  vessel  at  their   Wbldoit 
fall  value,  in  full  satisfaction  of  all  damages  sustained  y^noHAir. 
by  him  by  reason  of  defendants'  alleged  breach  of  con-    .  — " 
tract,  but  I  cannot  bring  my  mind  to  the  conclusion      — ^ 
that  the  letters  clearly  establish  this. 

I  take  it  to  be  clear  that  there  must  be  a  sufficient 
satisfiftction,  and  that  it  must  appear  to  be  of  some  value 
or  advantage  to  plaintiff,  and  I  question  very  much 
whether  the  unexpressed  idea  of  getting  rid  of  a  trouble- 
some partner  (which  has  been  suggested)  could  be  con- 
sidered a  sufficient  and  full  satisfaction. 

I  think  that  the  offer  was  for  the  purchase  of  the  defend- 
ants' shares  in  the  vessel  only.  That  the  consideration 
paid  was  for  the  price  and  value  of  the  vessel ;  that  the 
matter  ''  to  be  put  an  end  to  "  was  the  matter  which 
the  sale  of  the  vessel  would  put  an  end  to,  viz.,  bicker- 
ings as  to  her  future  management.  That  there  was  no 
satisfaction  for  the  breaches  of  the  contract ;  that  the 
burthen  of  showing  a  full  satisfaction  for  the  breach  of 
the  contract  was  on  the  defendants,  and  that  the  accept- 
ance in  satisfaction  must  be  an  act  of  the  will  of  the 
party  receiving.  That  the  letters  show  nothing  given 
in  satisfaction  for  the  unliquidated  damages  accruing 
from  a  breach  of  defendants'  agreement  with  plaintiff. 
Defendants  get  the  value  of  their  shares  in  the  ship  and 
their  connection  with  her  ceases,  and  in  their  letter  of 
Bee.  9th,  1869,  accepting  the  offer,  they  do  not  treat  or 
suggest  even  that  the  transaction  is  in  satisfaction  of 
damages,  that  they  designed  it  as  such,  or  that  they 
considered  plaintiff  in  purchasing  the  vessel  received 
it  as  such, — ^they  say 

We  accept  your  offer  for  the  fourth  we  are  interested  in,  being 
$4,200,  after  completion  of  her  voyage  to  Woolwich,  Tlie  transfer 
and  bill  of  sale  will  go  out  by  next  nmil,  on  receipt  of  which  please 
ban4  to  our  a^ent,  Mr.  Lockhartf  the  cash  in  cash. 


44  SUPKEMB  OOUBT  OF  CANADA.     [VOL.  Y. 

1880         There  is  not  the  slightest  allusion  to  any  olaim  of 

Wbldoit    Weldon  against  them,  still  less  to  the  satisfaction  of  any 

Vauohan  ®^^^  claim,  or  that  the  transfer  of  the  vessel  was  to  be 

.  — :—      accepted  in  satisfaction  of  anything  bat  in  considera- 

^     '  tion  of  the  price  paid  for  the  shares  sold.    In  effect,  we 

are  asked  to  read  the  words  "  to  end  the  matter,"  not 

as  referring  to  the  "  bickerings/'  bat  as  if  they  were 

eqaiyalent  to  end  the  matter  of  the  bickerings,  and 

in  fall  satisfaction  of  all  claims  and  demands  that  I 

have  against  you  for  all  damages,  for  all  breaches  of 

your  agreement  with  me. 

In  McDowall  v.  Boyd  (1),  an  averment  that  a  bill  of 
exchange  was  given  **  for  and  on  account  of  and  in 
payment  and  discharge "  of  a  debt,  is  held  not  equi- 
valent to  an  averment  that  the  bill  was  given  in 
satisfaction  of  such  debt.  In  that  case  Wightman,  J., 
said: 

It  IB  contended  that  the  words  express  not  merely  a  suspension, 
but  a  satisfaction  of  the  debt :  that  is,  that  the  words  "  in  payment 
and  discharge  "  are  equivalent  to  satisfaction.  I  cannot  attribute 
this  meaning  to  these  words.  I  always  distrust  the  use  of  supposed 
equivalents,  and  the  effect  of  the  two  cases  referred  to  is  this  :  in 
Maillard  v.  The  Duke  of  Ar gyle  (2)  "payment"  was  considered  not 
equivalent  to  "  satisfaction "  j  and  in  Emblin  v.  Darinell  (3)  "  dis- 
charge "  was  decided  not  to  mean  "  satisfaction." 

The  learned  Chief  Justice  of  the  court  below  says : 

I  will  not  say  that  the  plaintiff's  letter  will  not  bear  the  construc- 
tion which  my  learned  brother  Duffhsa  put  upon  it,  but  I  think  that 
is  not  the  natural  meaning  of  the  language,  nor  such  a  construction 
as  the  defendants  would  probably  put  and  were  justified  in  putting 
on  it. 

But  notwithstanding  this,  it  was  not  without  some 
doubts  that  the  learned  Chief  Justice,  as  he  tells  us, 
came  to  the  conclusion  he  did.  On  the  other  hand,  Mr. 
Justice  Duff  thinks  that  although  the  words  "  to  end 

(1)  17 1^  J.  N.  S.  Q.  B.  295.  (2)  1  Dowl.  &  L.  536, 

(3)  12  M.  &  W.  830. 
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the  matter  "  may  certainly  bear  the  construction  which      1880 
the  learned  Chief  Justice  has  put  upon  them,  he  thinks   Wbldon 
it  a  somewhat  forced  and  constrained  one.  Vauohan 

This  is  not,  he  says,  the  most  appropriate  language  to  express  the    . 
satisfaction  of  a  debt  or  the  release  of  a  cause  of  action.  ' 

And  in  a  very  able  judgment,  I  think  he  very  forcibly 
shows  that  the  more  consistent  and  reasonable  construc- 
tion, is  to  apply  the  expression  "  to  end  the  matter  "  to 
the  bickerings  referred  to,  giving  those  words  "  to  end 
the  matter  "  their  exact  literal  meaning  rather  than  con- 
struing them  as  figurative,  and  as  equivalent  to  the 
terms  ''satisfying  and  discharging."  The  very  able 
and  exhaustive  manner  in  which  Judge  Duff  has 
treated  this  question  leaves  nothing  more  to  be  said. 

This  was  the  only  point  discussed  in  the  judgments 
delivered  in  the  court  below,  but  as  one  of  the  points 
taken  on  the  motion  for  a  non-suit  was  that  there 
was  "no  contract  with  the  plaintifi*  alone,  but  with 
the  owners  of  the  ship,"  and  though  this  is  not  put 
forward  in  the  respondents'  factum,  and,  in  fact,  was 
not  argued  before  us,  still,  as  I  understand  one  of  my 
brother  judges  thinks  that  if  the  accord  and  satisfac- 
tion was  not  an  answer  still  plaintiff  could  not  recover 
in  this  action  in  his  own  name  against  the  defendants, 
I  do  not  think  it  right  to  discuss  the  question  as  to 
whether  plaintiff  or  defendants  supported  their  respec- 
tive contentions  as  to  the  agreement  alleged,  in  the 
declaration,  nor  as  to  whether  plaintiff  could,  or  could 
not,  recover  damages  for  all  the  matters  he  alleges  he  is 
entitled  to.  These  questions  must  be  tried  out  before  a 
jury,  if  the  appeal  is  allowed,  but  I  feel  it  right  to  say 
a  few  words  as  to  plaintiff's  right  to  bring  the  action, 
supposing  the  allegations  in  the  declaration  shall  be 
sustained  on  another  trial. 

If  this  vessel  was  by  the  owners  placed  in  the 
possession   and  under  the   sole  control  of  plaintiff, 
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1880      one  of  the  part  owners  and  the  largest  part  owner, 
W^i^s   for    the    purpose   of    running    and    managing    the 

Vaghan  ^®®^®^    *"^^    ^^^   business    connected    with    her,    as 

— —      he,    in    his    judgment    and  discretion,    should    con- 

Bitchie,cj>  gj^^p  y^^^  foy  j-j^^  interests  of  all  concerned,  which  I 

understand  from  the  case  was  the  position  of  matters 
when  plaintiff  sold  by  bill  of  sale  to  Edwin  Vaughan^ 
not  a  member  of  Vaughan  Bros.,  a  small  interest  in  the 
vessel,  if  shares,  and  which  arrangement  appears  to 
have  been  communicated  to  James  Vaughun,  a  member 
of  the  firm  of  Vaughan  Bros.,  who  negotiated  the  pur- 
chase and  directed  the  transfer  to  be  made  to  Edwin 
Vaughan,  and  was  acquiesced  in  by  the  new  part 
owner  as  well  as  by  Vaughan  Bros,,  as  plaintiff  alleges, 
the  plaintiff,  having  the  vessel  in  his  possession  and 
under  his  sole  control,  and  the  sole  right,  by  himself  and 
those  it  should  be  necessary  for  him  to  employ,  at  home 
or  abroad,  to  manage  and  control  the  movements  of  the 
said  vessel,  and  to  do  and  transact  all  things  necessary 
to  the  preservation  and  employment  of  the  vessel,  and  he 
did  enter  into  a  contract  with  the  plaintiffs  such  as  is  set 
out  in  the  declaration  in  this  case,  whereby  the  vessel 
was  by  plaintiff  consigned  to  them  and  placed  under 
their  control,  not  as  part  owners  if  they  were  interested 
in  her,  but  as  his  (plaintiff's)  agents  and  brokers  for  com* 
mission  and  reward  to  be  paid  them  by  plaintiff,  as 
alleged,  and  if  they  broke  the  agreement,  and  in  defiance 
of  its  terms  acted  in  direct  opposition  thereto,  and  to 
the  directions  of  plaintiff,  I  can  see  no  reason  why  the 
plaintiff,  the  only  party  to  that  express  agreement  on 
the  one  side,  should  not  bring  an  action  at  law  in  his 
own  name  for  such  a  breach  by  the  defendants ;  the 
parties  on  the  other  side,  to  the  agreement,  in  like 
manneri  as  defendants,  might  sue  Weldon  for  their  com- 
mission and  reward  on  their  fulfilling  their  part  of  the 
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agreement    and    so    earning    snch    commission    and      1880 
reward  (1).  W^n 

Nor  can  I  understand  how  they  can  lustify  such  a  ^.  *• 
breach  as  is  alleged  by  any  authority  they  may  claim  to      ^—- 
have  as  claiming  to  be  interested  in  the  vessel,  or  which     ^  ^^  '  * 
they  may  have  received  from  Edwin  Vaughan,  a  regis- 
tered part-owner,  holding  a  minority  of  shares  in  the 
vessel ;   having    accepted    the    consignment    of     the 
vessel  from  plaintiff  and   agreed  to  act  as  his  agent 
and  broker,  they  were  bound  to  obey  his  instructions 
and  deal  with  the  property  he  had  so  placed  in  their 
hands  as  his  agent  and  broker,  and  as  he  directed  them, 
or  have  given,  up  the  agency  and  restored  the  vessel  to 
the  possession  and  control  of  the  plaintiff. 

The  only  privity  of  contract  that  existed,  as  put  for- 
ward by  plaintiff,  was  with  him  and  the  defendants, 
and  the  contract  was  a  contract  of  agency  apart  from 
any  question  of  ownership.  Mr.  McLachlan,  on  the  Law 
of  Merchant  Shipping  (2),  thus  speaks  of  the  position 
of  the  agent  of  a  ship's  husband  and  his  non-account- 
ability to  the  owners  : 

The  owners  cannot  reach  the  earnings  of  the  ship  if  in  the  hands 
of  the  banker  or  otiier  agent  of  the  ship's  husband,  although  a  sepa* 
rate  account  of  them  is  headed  with  the  name  of  the  ship  *,  there  be- 
ing no  privity  of  contract  with  the  owners,  and  the  banker  being  ac- 
countable only  to  his  customer,  or  the  customer's  assignee,  if  bank- 
rupt, or  his  executors,  if  dead. 

And  the  case  of  Sims  v.  Brittain  (3),  fully  sustains 
this  doctrine ;  the  marginal  not^  of  that  case  is  this  : 

A,  B,  and  others  were  owners  of  a  ship  in  the  service  of  the  East 
India  Company.  B,  was  managing  owner,  and  employed  (7.  as  hia 
agent  for  general  purposes,  and  amongst  others  to  receive  and  pay 
monies  on  account  of  the  ship  ]  and  C.  kept  an  account  in  his  books 
with  B,j  as  such  managing  owner:  To  obtain  payment  of  a  sum  of 
money  due  from  the  East  India  Company  on  accoimt  of  the  ship,  it 
was  necessary  that  the  receipt  should  be  signed  by  one  or  more  of 

(1)  See  Orawihom  v.  Triekettf         (2)  P.  176. 
li  C.  B.  N.  S,  754,  (3>  4  B.  &  Ad.  375. 
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1880       the  owners,  besides  the  managing  owner,  and  upon  a  receipt  signed 

'n^^""^       hy  B.  and  one  of  the  other  owners,  0,  received  <m  account  of  the 

^^         ship  £2,000  from  the  Ecut  India  Company,  and  placed  it  to  ffs 

VAUOHAir.  credit  in  his  books,  as  managing  owner.      The  part-owners  having 

^./T7~'^  J  brought  an  action  for  money  had  and  received,  to  recover  the 

..^     '  balance  of  that  account :   Heldf  that  C.  had  received  the  money  as 

agent  of  B,,  and  was  accountable  to  him  for  it }  that  there  was  no 

privity  between  the  other  part-owners  and  C,  and  consequently  that 

the  action  was  not  maintainable. 

FouBNiEB,  J.|  concurred. 

Henry,  J.  :— 

There  are  bnt  two  leading  questions  to  be  disposed  of  in 
this  case :  1st.  Whether  the  letter  of  the  appellant  to  the 
respondent  of  the  19th  November,  1869,  and  the  accept- 
ance of  the  offer  contained  in  it,  amounted  to  accord  and 
satisfieu^tion  for  the  damages  claimed  in  the  declaration ; 
and  2nd.  Whether  the  appellant,  being  a  part  owner  and 
agent  of  the  other  owners  at  the  time  of  the  alleged 
agreement  for  the  consignment  of  the  ship  to  the  re- 
si>ondent's  firm,  can  maintain  the  suit.  It  does  not 
clearly  appear  that  the  latter  objection  was  taken  on 
the  trial,  but  the  consideration  of  it  formed  no  part  of 
the  reason  given  by  the  learned  Chief  Justice,  before 
whom  the  case  was  tried,  for  the  non-suit  he  ordered. 
His  decision  was  solely  on  the  ground  that  the  letter  in 
question  was,  when  its  terms  were  accepted,  evidence 
of  accord  and  satisfSekction.  After  full  consideration  of 
it  and  the  whole  of  the  previous  circumstances,  and 
the  correspondence  between  the  parties,  I  am  of  opinion 
that  the  decision  was  wrong. 

To  say  the  least,  the  expression  referred  to,  *'  to  end 
the  matter,"  was  of  very  doubtfid  meaning.  It  is,  and 
must  be,  admitted  that  the  words  may  be  read  in  at 
least  two  ways.  They  may  have  been  meant  to  be 
applied  to  putting  an  end  to  the  "  bickerings "  com- 
plained of  by  the  respondents'  firm,  and  to  prevent 
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agreements  likely  to  arise  from  the  relative  positions      1880 
the  parties  occupied  in  regard  to  the  management  and   w^ir 
employment  of  the  ship,  each  differing  from  the  other  Vauohak. 

as  to  the  control  of  her,  both  in  England  and  in  St.      

John.  The  appellant  may  be  assumed  to  have  felt  that  ^^^  * 
the  only  practical  way  to  prevent  the  recurrence  of 
such  disagreements  was  by  acquiring  his  former  posi- 
tion ;  to  do  which,  it  would  be  necessary  to  purchase 
back  the  share  of  the  ship  he  had  sold  and  transferred 
to  the  brother  of  the  resi)ondents.  As  early  as  August, 
1868,  and  before  any  claim  for  damage  had  arisen,  the 
appellant  wrote  to  the  respondents'  company  that "  being 
desirous  of  avoiding  difficulties  in  the  management  of 
the  ship,"  he  and  Mr.  De  Veber,  the  other  owner,  would 
sell  out  to  respondents'  company  their  shares  on  the 
same  terms  the  appellant  had  sold  the  quarter,  and  for 
the  same  reason  repeats  the  offer  in  a  subsequent  letter 
in  November  of  the  same  year.  "When,  then,  the  offer 
was  not  accepted,  he,  it  may,  I  think,  fairly  be  assumed, 
for  the  same  and  no  other  reason,  offered  to  purchase 
at  a  higher  rate.  In  his  letter  of  the  19th  Nov.,  1869, 
after  referring  to  letters  of  the  respondents'  firm  to 
himself  and  Cudlip  complaining  '*  of  the  eternal  bicker- 
ings, &c./'  of  the  api>ellant,  he  at  first  justifies  himself 
against  the  charge,  and  winds  up  thus : 

You  were  only  my  agentB,  and  if  you  acted  in  this  way  I  had  a  right 
to  complain  and  you  gare  every  occasion.  To  end  the  matter,  if 
your  brother  wishes  to  dispose  of  his  quarter  I  will  purchase  it  for  say 
four  thousand  two  hundred  dollars  in  cash  on  proper  transfer,  after 
discharge  at  Woolwich, 

From  this  it  is  contended  the  words  in  question  con- 
tain an  offer  to  receive,  in  accord  satisfaction  of  his 
present  claim,  the  re-transfer  of  the  ship  on  the  terms 
stated.  Not  only  so,  but  that  that  is  the  only  construction 
to  be  put  upon  them,  because,  to  sustain  the  non-suit, 
that  position  is  necessary.  If  such  were,  at  the  time, 
in  the  mind  of  the  appellant,  he,  I  think,  failed  to  say 
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1880  so,  or  at  all  events  to  use  language  necessarily  convey- 
Wbldow  ing  that  idea.  It  must  not  be  forgotten  that  up  to  the 
Vaughan  ^^*®  ^^  *^^*  letter  not  a  word  had  passed  between  the 

parties  as  to  any  claim  for  damages  on  the  part  of  the 

t^  '  ap|>ellant,  except  for  the  costs  caused  by  the  alleged 
improper  dismissal  of  the  master.  No  reference  is  made 
to  the  subject  in  the  letter  itself.  There  is  no  evidence 
even  that,  at  that  time,  the  appellant  had  determined  to 
make  any  such  claim  for  damages,  except  as  I  before 
stated.  No  disagreement  in  reference  thereto  then 
existed,  and  if  not,  how  can  the  respondents  now  contend 
that  they  so  understood  the  words  ?  How  could  the  res- 
pondents' firm  think,  when  getting  their  brother  to  re- 
sell the  vessel — and  for  her  full  value  too — to  the  appel- 
lant, they  were  doing  so  in  accord  and  satisfaction  of  a 
demand  and  claim  that  had  never  been  made  against 
them  ?  If  the  appellant  paid,  as  the  evidence  shows, 
the  full  value  for  the  quarter  he  repurchased,  what 
consideration  had  he  for  the  accord  and  satisfaction  of 
his  claim,  amoxmting  to  as  much  at  least  as  the  value 
of  the  shares  he  got  back,  and  if  he  got  nothing  but 
considered  his  claim  well  founded,  how  can  it  be  pre- 
sumed or  concluded  he  intended  it  to  be  included  in 
his  ofier  ?  His  oSer  may  fairly  be  said  to  have  been 
made  *'  to  end  the  matter  "  in  respect  of  the  bickerings 
he  referred  to,  and  nothing  more,  and  I  cannot  see  how 
the  respondents*  firm  could  have  understood  it  as  refer- 
ring to  or  including  anything  further.  It  is  shown 
that  when  that  letter  was  written,  the  appellant  and 
the  respondent  .had  never  had  any  settlement  of 
accoxmts  in  respect  of  the  ship.  The  appellant  wanted 
further  statements  and  more  information,  and  some 
charges  in  the  accounts  of  the  respondents'  firm  he 
disputed,  and  at  that  time  the  latter  claimed  a  large 
balance  from  him.  The  respondents'  firm  took  legal 
proceedings  to  recover  that  balance.  If,  then,  the  words 
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in  question  be  construed  to  coyer  the  appellant's  claim,      1^80 
why  not  the  counter  one  ?  If  the  expression  really  meant   wZ^v 
"  to  end  the  matter  "  as  between  them — that  is,  the  deal-  ,.  •• 

ing  with  the  ship-why  should  it  not  include  the  claim  on      

one  side  as  well  as  the  other  ?  It  must  be  construed  as  ^?5^ 
a  final  and  full  settlement  of  all  their  dealings,  or  it 
must  have  a  restricted  construction.  Did  the  respon- 
dents' firm  accept  it  as  a  final  settlement  ?  The  evi- 
dence shows  they  did  not.  I  am  inclined  to  conclude 
there  is  but  one  reasonable  construction  to  be  put  on 
the  offer  of  the  appellant,  and  that  is  the  very  opposite 
of  that  put  ui)on  it  by  the  majority  of  the  court  below. 
The  issue  is  raised  by  the  respondent ;  his  defence  de- 
pends on  proving  it.  If  his  evidence  is  unsatisfactory 
the  result  must  be  against  him.  The  defence  here  rests, 
at  the  best,  upon  an  ambiguous  expression.  It  is  the 
duty  of  the  respondents,  by  evidence,  to  explain  that 
ambiguity  before  it  is  sufficient  evidence  of  their  plea  or 
defence.  They  have  not  done  so,  and  the  reasonable  con- 
clusions in  my  mind  are  against  the  construction  they 
contend  for.  It  is  quite  true  that  every  one's  language 
is  to  be  construed  against  him,  but  there  are  limits  to 
that  rule,  and  it  can  never  be  applied  to  force  one  into 
a  position  which  the  context  and  surrounding  circum- 
stances do  not  warrant. 

Whether  the  conclusion  I  have  reached  be  the  cor- 
rect one  or  not,  I  fail  to  see  how  the  non-suit  can  be 
sustained.  The  judge,  on  a  trial,  would  no  doubt  have 
the  right  to  decide  upon  the  legal  questions  arising, 
but  I  can  find  no  authority  to  warrant  a  judgment  of 
non-suit  in  this  case.  The  construction  of  the  letter 
was,  according  to  all  governing  authorities,  for  the  jury 
and  not  for  the  judge.  If  the  letter  furnished  explicit 
evidence  to  sustain  the  defence,  the  case  would  be  es- 
sentially different.  Here  the  meaning  is  to  be  gathered 
from  the  general  terms  of  the  letter,  and  the  whole  of 
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1880      the  snrronnding  circnmstances.    If  a  judge  had  also  to 
Wm^ov   assume  the  fanctions  of  a  jury,  his  decision  would  be  a 

« 

Vauohak  "^^^^i^*  founded  on  facts  as  well  as  law ;  but  when  a 
——  jury  is  sworn  it  is  solely  their  province  to  resolve  as  to 
^^  *  doubtful  evidence  and  decide  upon  doubtful  circum- 
stances ;  and  a  judge  has  no  power  or  right  to  usurp 
their  peculiar  functions.  The  authorities  are,  I  think, 
too  clear  and  decided  upon  the  point  to  leave  any  doubt 
about  it. 

The  second  question  is  as  to  the  right  of  the  appel- 
lant to  bring  the  present  suit,  he  being  a  part  owner 
and  ship's  husband,  and  the  agent  of  the  other  owners. 
This  position  was  shown  by  evidence  for  the  appellant 
on  the  trial,  which,  if  aflfected  by  negative  proof,  should 
have  been  submitted  to  the  jury. 

Story  in  his  work  on  agency  (1)  says : — 

It  may  be  laid  down  as  a  general  rule  that  whenever  an  agent, 
although  known  to  be  such;  has  a  special  property  in  the  subject 
matter  of  the  contract  and  not  a  bare  custody  thereof,  or  when  he 
has  acquired  an  interest  in  it,  or  has  a  lien  upon  it,  he  may,  in  all 
such  cases,  sue  upon  the  contract. 

The  authorities  he  cites,  and  others,  fully  sustain  the 
position  (2).  The  agreement  set  up  is  an  oral  one, 
and  for  a  breach  of  it  an  action  lies  as  well  in  the  name 
of  the  agent  having  an  interest  as  part  owner,  as  in  the 
name  of  the  ovniers.  In  relation  to  the  rights  of  agents 
against  third  persons,  Slori/,  after  giving  two  positions 
in  which  agents  may  sue  on  contracts  made  with  them, 
says  (8) : — 

Thirdlyi  where  by  the  usage  of  trade  or  the  general  course  of  busi- 
nessy  the  agent  is  authorized  to  act  as  the  owner  or  as  a  principal 
contracting  party,  although  his  character  of  agent  is  known.  Fourthly, 
when  the  agent  has  made  a  contract  in  the  subject  matter  of  which 
he  has  a  special  interest  or  property,  whether  he  professed  at  the 

(1)  See.  397.  Cawthron  v.  HHeketi,  15  C.  B 

(2)  See  amongst  the  later  ones     N.  S.  764. 

(3)  Sec.  393. 


VOL.  T.]     8X7PBBMB  OOUBT  OF  CANADA.  53 

time  to  be  acting  for  himself  or  not.    In  all  these  cases  the  agent  1880 

acquires  personal  rights,  and  may  maintain  an  action  upon  the  contract  ^nr^''^ 

in  his  own  name  without  any  distinction  whether  his  principal  is  or  9, 

is  not  entitled  also  to  similar  rights  and  remedies  on  the  same  con-  VAtroHAjr. 

^^^  He'^J. 

I  think  the  appeal  should  be  allowed,  the  judgment 
below  reveTBed,  the  non-suit  set  aside,  and  a  new  trial 

granted  with  costs. 

« 

Taschebeau,  J.  :— 

I  am  of  opinion  this  appeal  should  be  dismissed.  That 
the  construction  of  the  letters  between  the  parties  belong- 
ed to  the  court  alone  admits  of  no  doubt.  That  the  Chief 
Justice,  at  the  trial,  and  the  court,  in  giving  judgment 
upon  the  appellant's  motion  to  set  aside  the  non-suit 
granted  by  the  Chief  Justice,  have  properly  construed 
these  letters,  seems  to  me  also  clear.  The  appellant,  in 
the  fietce  of  his  letter  of  the  17th  November,  1869,  and 
the  respondent's  answer  thereto  of  the  9  th  December, 
1869,  cannot  now  be  allowed  to  say  that  he  did  not 
accept  Edwin  Vaughan's  share  in  the  vessel  in  accord 
and  satisfaction.  He  proposed  to  "  end  the  matter  "  by 
the  purchase  of  this  share.  Now,  the  matier  to  be  ended 
consisted  in  the  various  causes  of  complaint  set  forth  in 
the  appellant's  letter  of  the  17th  November ;  and  the 
respondents  could  reasonably  expect,  when  accepting 
the  appellant's  offer,  that  all  matters  in  dispute  between 
them  were  settled. 

OWYNNE,  J.  :— 

It  is  an  invariable  rule  of  law  that  the  construction 
of  all  written  documents  is  for  the  court  and  not  for 
the  jury,  unless  there  are  any  mercantile  terms  intro- 
duced having  a  meaning  different  from  what  they 
ordinarily  bear  (1) ;  or,  unless  it  be  shewn  by  extrinsic 
evidence  that  the  terms  are  ,so  ambiguous  as  to  require 

(1)  Fumeti  r.Jieekf  27  L.  J.  Ex.  34. 
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1880     explanation,    in    which   case,    parol  evidence  being 
Wbldoit   admissible  to  explain  the  ambiguity  and  to  shew  what 
Vauohah.  ^^  really  meant,  the  whole  becomes  open  for  the  jury. 

—  In  Hussey   v.    Home-Payne  (1),  it  was  held  that 

^_J  "no  contract  ought  to  be  held  established  by  letters 
which  would  otherwise  be  sufficient  for  the  purpose, 
if  it  is  clear  upon  the  facts  that  there  were  other 
conditions  of  the  intended  contract,  beyond  and  beside 
those  expressed  in  the  letters,  which  were  still  in  a 
state  of  negotiation  only,  and  without  the  settlement 
of  which  the  parties  had  no  intention  of  concluding 
any  agreement ;  but  if  the  question  is,  whether  or  not 
certain  documents  produced  in  evidence  contain  any, 
and,  if  any,  what  contract ;  and  it  is  admitted  that 
the  documents  confain  all  the  terms  of  such  contract,  if 
there  be  any,  and  there  are  no  mercantile  terms  intro- 
duced, and  there  is  no  extrinsic  evidence  bearing  on 
the  question,  beyond  and  beside  what  is  contained  in 
the  written  documents,  it  is  not  competent  for  a  judge 
to  ask  the  assistance  of  a  jury  in  construing  the 
documents  (2),  Here  there  was  no  extrinsic  evidence 
given  or  offered  to  shew  that  any  expression  in 
the  written  documents  was  used  in  a  particular 
sense  different  from  what  would  be  its  natural 
meaning — nothing  controlling  the  meaning  of  the 
words  used— there  was  no  suggestion  that  the  letters 
did  not  contain  the  whole  contract,  if  any  there 
was  contained  in  them.  The  question  was  one  of  con- 
struction wholly,  namely,  did,  or  not,  the  letters  contain, 
as  the  defendants  insisted  that  they  did,  an  agreement 
for  the  accord  and  satisfaction  of  all  claim  of  the  plain- 
tiff in  respect  of  the  matters  which  formed  the  subject 
of  the  action ;  and  that  was,  in  my  judgment,  a  ques* 
tion  wholly  for  the  court  and  not  for  the  jury  to  deter- 

(1)  4  App.  Cases  311.  (2)  Bolckow  v.  Seymour,  17  C.  B, 

N.  S.  IVo, 


*L     i. 
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mine ;  and  as  to  the  construction  put  upon  the  letters      ^^^ 
by  the  court  below,  I  am  not  prepared  to  pronounce  it   Wbldoit 
to  be  erroneous.    It  was  contended  that  it  is  erroneous,  y  J'* 
upon  the  ground  that,  as  the  claim  sued  for  is  one  in      — - 
which  other  co-owners  of  a  ship  were  interested  as  well  ^"^^^ 
as  the  plaintiff,  it  could  not  reasonably  be  supposed  that 
the  plaintiff  was  effecting  to  bind  the  interests  of  such 
other  co-owners  in  the  arrangement  he  was  making 
with  the  defendants ;  but  assuming  this  to  be  so,  there 
could  be  no  doubt  that  he  could  bind  his  own  interests, 
and  that  is  all  the  defendants  insist  upon,  in  so  far  as 
regards  their  contention  upon  this  point.    The  fact, 
however,  which  is  involved  in  this  argument,  a  fact 
which  does  not  admit  of  dispute,  namely,  that  the 
cause  of  action,  in  respect  of  which  recovery  is  sought 
in  this  suit,  is  one  in  which  all  co-owners  are  alike 
interested,  is,  to  my  mind  conclusive  that  this  action 
cannot  be  maintained,  and  that  the  non-suit  is  support- 
able upon  the  other  grounds  taken  at  the  trial,  although 
the  court  below  has  proceeded   upon  the  ground  of 
accord  and  satisfaction  only. 

These  objections  were — that  there  was  no  evidence 
of  the  contract  alleged  in  the  declaration  ;  that  the  only 
agreement  between  plaintiff  and  the  defendants  was  in 
writing,  and  it  contained  no  such  terms  as  those  de- 
clared upon  ;  that  the  contract,  if  any,  was  not  with 
the  plaintiff  alone,  but  with  the  owners  of  the  ship, 
and  that  plaintiff  could  not  sue  in  his  own  name  only  ; 
that  the  plaintiff  proved  no  damage  ;  that  there  was  no 
evidence  of  payment  by  the  plaintiff  of  any  money,  as 
alleged  in  the  declaration,  as  a  consequence  of  the  al- 
leged breach  of  contract  therein  stated  ;  and  as  to  cop- 
pering the  vessel  that  there  was  no  evidence  of  that  hav- 
ing been  done,  as  alleged,  after  the  plaintiff  had  given 
his  directions  that  it  should  not  be  done.  The  evidence 
W'as  that  it  was  done  before  these  directions  were  given. 
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1880  Now,  the  declaration  is,  that  whereas  the  defendants 
Wbldov  were  merchants  doing  business  in  Liverpool,  England^ 
Vauobav.  ^™d®^  *^®  name  and  style  of  Vaughan  Brothen  4r  Co.  ; 

^  and  whereas,  to-wit,  on  the  1st  day  of  June,  1868,  the 

^^•'  ^'  plaintiflF  was  interested  in  and  part-owner  of  a  certain 
barque  or  vessel  called  the  "  Ansel"  then  lying  in  the 
port  of  SL  John,  and  aboat  to  sail  for  Liverpool,  and 
had  the  entire  charge  and  control  thereof  as  ship's  hus- 
band, and  also  had  the  sole  management  of  the  business 
of  the  said  barque  or  vessel,  and  direction  of  the  voyages 
thereof,  and  thereui)on,  in  consideralion  that  the  plaintiff 
would  consign  the  said  barque  or  vessel  to  the  said  de- 
fendants on  her  arrival  in  Liverpool,  and  would  retain 
and  employ  the  defendants  to  act  as  his  agents  and 
brokers  in  England,  for  certain  reward  and  commission 
to  be  paid  to  the  defendants  by  the  plaintiff,  they  the 
defendants  then  and  there  undertook,  and  faithfully 
promised  the  plaintiff,  that  while  they  the  defendants 
were  such  agents  and  brokers  they  would  obey  and 
follow  the  directions  and  orders  of  the  plaintiff  in 
regard  to  the  said  barque  or  vessel,  and  also  as  to  what 
voyage  or  voyages  she  might  go,  and  that  they  would 
not  charter  or  send  the  said  barque  or  vessel  for  or  on 
any  voyage  or  voyages,  except  as  thereto  directed  and 
ordered  by  the  said  plaintiff,  and  with  his  consent  and 
approbation ;  and  the  plaintiff  averred  that,  confiding  in 
said  promise  of  the  defendants,  he  did  afterwards  con- 
sign the  said  vessel  to  the  defendants  on  her  arrival 
at  Liverpool,  and  did  retain  and  employ  the 
defendants  as  his  agents  and  brokers  in  regard 
to  the  said  vessel,  and  the  business  connected 
therewith,  for  certain  reward  and  commission  to  be 
paid  to  the  defendants  by  the  plaintiff ;  and  the  plain- 
tiff further  saith  that  on  the  arrival  of  the  said  vessel  at 
Liverpool,  to  wit,  &c.,  the  plaintiff  did  direct  and  order 
the  defendants  not  to  copper  or  sheath  the  said  vessel, 
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bat  as  soon  as  she  discharged  her  inward  cargo  to     ^^ 
charter  the  said  vessel  at  the  best  terms  for  a  voyage   Wmldov 
to  any  i>ort  or  ports  on  the  Continent  of  America^  Vauobav. 
north  of  Baltimore  and  not  south  of  the  said  TK>rt  of  ^  _ 

Baltimore'   Yet  the  defendants,  not  regarding  the  said      

inronuse  and  undertaking,  and  against  the  directions 
and  orders  of  the  plaintiff,  and  without  his  consent  and 
ai^Tobation,  did  copper  and  sheath  the  said  barque  or 
vessel,  and  thereby  and  therefor  exi>ended  a  large  sum 
of  money  to  wit,  the  sum  of  |5,000  which  the 
plaintiff*  was  obliged  and  forced  to  pay ;  and  further, 
against  the  directions  and  orders  of  the  plaintiff*, 
and  without  his  consent  and  approbation,  chart* 
ered  and  sent  the  said  vessel  on  a  voyage  to  New 
Orleans^  a  port  on  the  Continent  of  America,  not  north 
of  BaUimore^  but  a  great  distance  south  of  that  port, 
and  that  in  the  course  of  the  said  voyage,  and  in  con- 
sequence thereof^  the  said  plaintiff  not  only  had  to 
I>ay  and  expend  a  large  sum  of  money,  to  wit,  the  sum 
of  $5,000,  in  and  about  the  said  vessel,  and  the  disburs- 
ments  thereof,  which  otherwise  he  would  not  have 
done,  but  also  thereby  sustained  great  loss  and  damage, 
and  was  deprived  of  great  gains  and  profits  amounting 
to  a  large  sum  of  money,  to  wit :  the  sum  of  $10,000, 
which  he  otherwise  would  have  made,  to  the  plaintifi^'s 
damage  of  $20,000,  and  therefore  he  brings  his  suit. 

It  will  be  observed  that  the  cause  of  action  here  stated 
is  tested  upon  a  special  agreement  alleged  to  have  been 
made  with  the  plaintiff*,  a  co-owner  and  ship's  husband 
of  the  vessel,  whereby,  in  consideration  merely  of  the 
defendants  being  appointed  agents  and  brokers  in 
England  of  the  plaintiff*,  as  such  ship's  husband,  and  in 
consideration  of  certain  commission  and  reward  to  be 
paid  by  the  plaintiff  to  them  as  such  his  agents  and 
brokers,  they  (not  being  otherwise  interested  in  the 
vtMel  than  as  such  agents  and  brokers  of  the  plaintiff*) 
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1S80     promised  as  alleged,  and  that  the  damage  occasioned 

Wbldox   by  the  breach   of  the  defendants  alleged  promise  is 

Vauoman.  damage  alleged  to  have  been  sustained  by  the  plaintiff 

in  his  character  of  co-owner  of  the  vessel,  and  not  as 

i—f '  *  ship's  husband  This  is  the  gist  and  substance  of  the 
declaration  and  of  the  plaintiff's  claim  as  therein  stated. 
To  this  claim  the  defendants'  defence  is,  that  no  such 
contract  or  promise  as  is  alleged  in  the  declaration  was 
ever  entered  into  or  made  by  the  defendants,  and  that 
they  did  the  acts  which  are  complained  of  in  right  of 
their  being  co-owners  also  of  the  vessel  with  the  plain- 
tiff, and  under  the  authority  also  of  Edwin  Vaughan, 
who,  as  their  nominee,  appeared  upon  the  registry  as 
owner  of  sixteen  shares  owned  by  them  in  the  vessel, 
and  in  virtue  also  of  their  having  been,  as  they  claim  to 
have  been,  ship's  husband  in  England  of  the  vessel. 
Upon  the  discussion,however,of  this  question  of  non-suit 
we  must  proceed  upon  the  plaintiff's  evidence  of  the 
transaction  out  of  which  the  alleged  promise  stated 
in  the  declaration  arose,  and  the  question  will  simply 
be :  does  that  evidence,  taken  in  connection  with  other 
undisputed  evidence  which  was  given  by  the  defend- 
ants, support  or  displace  the  cause  of  action  set  out  in 
the  declaration  ? 

The  plaintiff's  evidence  is  that  on  the  1st  of  June, 
1868,  he  owned  48  shares  of  the  vessel,  one  Richard  S. 
DeVeber  owning  eight  shares,  and  one  /.  S.  Boies  De- 
Veber  owning  the  other  eight  shares ;  that  on  that  day 
the  defendant  James  Vaughan  came  to  his  office  and 
talked  about  purchasing  an  interest  in  the  vessel,  and 
about  the  advisability  of  having  a  person  in  Liverpool 
to  look  after  her.  That  he  told  Vaughan  that  he,  plain- 
tiff, was  ship's  husband,  and  that  if  he,  Vaughan,  would 
take  one-fourth  he  could  be  plaintifi^s  agent  of  the  vessel 
in  England,  That  James  Vaughan  said  he  would  purchase 
the  one-fourth  share,  and  would  let  the  plaintiff  know 
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into  whose  name  the  transfer  should  be  made,  and  he      ^^^ 
afterwards  told  plaintiff  that  it  should  be  in  the  name   Wblooit 
of  Edwin   Vaughan.     That  he,  plaintiff,  drew  up  a  Vauoh^w. 

memorandum  of  the  agreement,  which  was  signed  by      

himself  and  James  Vaughan,  and  which  he  produced,      ....' 
and  is  as  follows : — 

Bought  of  CTuurles  W.  Weldon  sixteen  sixty-fourth  shares  of  the 
ship  Ansel,  818  tons  register,  for  the  sum  of  $4,000  currency,  payable 
on  the  proper  transfer  being  duly  executed,  and  the  vessel  to  be 
taken  on  discharge  of  her  present  cargo  in  8t,  John,  in  as  good  order 
as  she  left  Philadelphia. 
SL  /oAii,June  1,1868. 

I  accept  the  above  terms. 

(Signed,)  Chaslbs  W.  Wblsov. 

Jambs  Vauohan. 

The  plaintiff  also  produced  a  transcript  from  the 
registry,  by  which  it  appeared  that  on  the  26th  June, 
1868,  there  was  registered  a  bill  of  sale,  dated  the  4th 
June,  1868,  whereby  the  plaintiff  assigned  and  trans- 
ferred to  Edwin  Vaughan  sixteen  shares  in  the  vessel. 
The  plaintiff  further  says  that  the  vessel  was  to  be  sent 
to  Vaughan  Brothers  and  not  to  James  Vaughan,  to  which 
James  Vaughan  assented.  There  was  no  evidence 
whatever  to  the  effect  that  Vaughan  had  agreed,  or  that 
it  was  proposed  to  him,  as  part  of  the  terms  of  purchase 
of  the  sixteen  shares,  that  such  purchase  should  be  in 
any  respect  qualified,  or  that  the  transfer  of  those  shares 
should  not  carry  with  it  all  the  rights  and  incidents  of 
ownership  without  any  qualification,  nor  was  any 
evidence  given  to  the  effect  that,  nor  was  it  suggested 
that,  James  Vaughan  had  in  terms  expressly  made  any 
such  undertaking  and  promise  as  in  the  declaration 
alleged.  Such  promise,  therefore,  can  be  established 
only  as  arising  by  implication  from  the  circumstances 
attending  the  consignment  of  the  vessel  to  the  defen- 
dants and  the  information  given  by  plaintiff  to  James 
Vai^han  that  the  plaintiff  was  ship's  husband  when 
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18M     on  the  Ist  June,  1868,  Vaughan  was  negotiating  with 


Wbldov   him  for  the  purchase  of  an  interest  in  the  vessel. 
Vauohaw.      Now,  in  so  far  as  this  case  is  concerned,  the  transfer 
Q  of  the  sixteen  shares  to  Edwin  Vanghan^  by  the  direc- 

'  'tion  oi  James  Vaughan,  in  pursuance  of  the  agreement 

for  the  purchase  of  those  sixteen  shares  by  James 
Vaughan  upon  behalf  of  Vaughan  Brothers  4*  C!9., 
must  be  regarded  as  a  purchase  of  those  shares  by 
Vaughan  Brothers,  who  are,  as  between  them  and  the 
plaintiff,  to  be  treated  as  the  owners  thereof.  That  this 
was  the  view  of  the  transaction  taken  by  the  plaintiff 
himself  at  the  time  of  the  purchase  appears  from  certain 
letters  from  the  plaintiff  to  the  defendants,  which  were 
produced  in  evidence,  dated  respectively  the  29th  June, 
and  the  18th  and  25th  July,  and  2nd  Nov.,  1868,  and 
the  20th  Jan.,  1869.  In  that  of  the  29th  June,  after 
mentioning  the  despatch  of  the  vessel  to  them,  he 
says: 

I  have  made  up  her  accounts  to  the  10th  instant,  when  she  had 
finished  discharging  her  inward  cargo,  including  seamens'  wages,  of 
which  I  have  made  a  statement,  so  that  all  her  expenses  up  to  that 
date  will  be  charged  three-foiu^hs  to  me  and  the  balance  to  Messrs. 
De  Veber ;  and  in  paying  the  men  in  Liverpool^  on  her  arrival,  the 
amount  will  be  distributed  in  that  way.  The  mortgage  I  had  given 
when  I  purchased  Glasgow  and  Black  out  I  could  not  get  discharged 
until  Wednesday  last,  when  the  transfer  to  Mr.  Edwin  Vaughan  was 
completed  and  the  money  paid  over.  I  hope  you  will  have  secured 
an  outward  freight  for  her  before  her  arrival  either  for  this  port  or 
Boston,  as  I  think  for  the  present  she  should  not  go  south  of  the 
latter  port,  and  I  trust  you  may  be'able  to  secure  a  freight  of  railway 
iron  for  this  place.  I  send  you  the  account  of  her  cargo,  and  hoping 
that  you  will  be  fully  satisfied  with  the  ship. 

I  am,  yours  truly, 

Charles  W.  Wbldon. 

In  the  letter  of  the  13th  July  he  says : 

I  had  the  pleasure,  on  the  29th  ult . ,  of  informing  you  of  the  "  Ansel " 
having  left,  and  as  we  heard  of  her  two  days  after  she  left,  clear  at 
the  Bay,  I  trust  she  will  be  in  Liverpool  before  this  letter  reaches 
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you.  I  now  enclose  you  an  account  of  her  disbursements  for  loading  1880 
here,  including  repairs ;  also  a  memorandum  of  moneys  received  by  -rf^T''^ 
Capt.  Oraham.     You  will  see  in  the  disbursements  I  only  charge  ^ 

him  with  the  balance  after  settling  up  his  wages  to  the  lOth  June,  Vadohah. 
the  day  the  vessel  began  her  outward  voyage  and  discharged  her  r%T~  y 
cargo  inwards.    In  paying  off  the  men,  in  the  like  manner,  the  wages  ^ 

up  to  that  date  will  he  charged  by  you,  three-fourths  to  me,  and  one 
quarter  to  Messrs,  De Veber^  and  after  that  onehaJf  to  me  and  one- 
qtiarter  to  Messrs,  De  Veber,  and  same  to  yourself. 

In  the  letter  of  the  25  th  July  he  says : 

I  am  in  receipt  of  yours  of  last  mail  and  note  its  contents.  I  sent 
you  by  last  mail  an  account  of  disbursements  outward,  as  I  thought 
you  would  not  care  for  the  inward  account,  you  not  being  liable  for 
it.    I,  however,  now  enclose  it  as  you  wish  it. 

In  the  letter  of  the  2nd  Nov.,  he  says  : 

While  I  am  ready  to  admit  that  you  were  fully  satisfied  you  were 
acting  best  for  the  owners,  and  the  expenses  certainly  do  not  appear 
large,  yet  I  must  reiterate  what  I  have  already  stated,  that  in  coppering 
her  you  did  it  without  the  consent  of  the  othbr  owners,  and  incurred 
a  heavy  expense  without  consulting  teeib  wishes;  and  also  in  send- 
ing her  to  New  Orleans  you  acted  contrary  to  the  instructions  con- 
tained in  my  letters,  which,  to  my  mind,  expressed  very  clecu'ly  upon 
what  voyage  I  wished  the  ^'  Ansel "  to  proceed,  and  which  I  considerj 
as  representing  threefourths  of  the  vessel,  I  had  a  right  to  direct 

It  may  be  observed  in  passincj  that  the  plaintiflfs 
right  of  controlling  the  defendants  as  owners  of  one- 
fourth  only  of  the  vessel  is  claimed  only  in  right  of  the 
plaintiff  representing  the.  other  three-fourths.  Again, 
in  the  same  letter  he  says : 

As  we  certainly  differ  very  much  in  our  views  in  reference  to  the 
barque  and  her  employment^  a  matter  always  to  be  avoided  between 

part  owners,  and  as  you  seem  perfectly  satisfied  as  to  her  successi 

•  ••••••• 

and  he  repeats  an  offer  previously  made  that  the  de-^ 
fendants  should  purchase  the  three-fourth  parts  repre- 
sented by  plaintiff,  and  he  concludes : 

Trusting  we  shall  soon  hear  of  her  safe  arrival  at  New  Orleans,  1  am; 
yonrs  truly  ■ 

And  in  his  letter  of  the  20th  Jan.,  1869|  he  says ; 
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1880  I  enclose  my  account  against  the  ship  to  the  beginning  of  the  year. 

^^^''^       Trusting  she  will  have  a  speedy  voyage,  I  am  yours,  &o, 

,,   *-  In  this  account  is  a  charge  of  '*  allowance  for  half 

year,  acting  as  ship's  hnsband,  $50.00,"  and  the  total 

Gwynne,  .  j^jj^^^^^^^  ^^f  plaintiffs  charge  against  the  ship  for  the 

half  year  ending  1st  Jan.,  1869,  amounting  to  1158.68 
is  distributed  by  him  as  follows : 

Charles  W.  Weldon  $79.84  =  J  or  H 
L.  H.  DeVeber  8c  Sons  89.67  =  J  "  JJ 
Vaughan  Brothers  Sf  Co.  89.67  =  i  "  H 
It  appears,  then,  from  the  plaintiffs  own  evidence, 
that  the  consideration  of  the  vessel  being  consigned  to 
Vaughan  Brothers  was  not  that  laid  in  the  declaration, 
but  that  the  vessel  was  consigned  to  them  in  consider- 
ation of  their  having  become  co-owners  of  the  vessel 
by  the  purchase  from  the  plaintiff  of  sixteen  shares  there- 
in, the  agreement  for  which  purchase  was  produced 
and  contained  no  terms  qualifying  the  rights  incident 
to  co-ownership  in  a  vessel,  nor  was  there  any  evidence 
that  the  defendants,  or  James  Vaughan  on  their  behalf, 
had  ever  consented  that  the  purchase  should  be  quali- 
fied or  restricted  as  to  the  exercise  of  any  of  the  rights 
and  priviliges  by  law  incident  to  co-ownership  and 
vested  in  a  co-owner. 

The  defendants  then,  being  regarded  as  the  unquali- 
fied purchasers  of  sixteen  shares  sold  to  them  by  the 
plaintiff,  the  promise  laid  in  the  declaration  could  not 
be  established  without  an  express  agreement  made  by 
the  defendants  in  restraint  of  their  claim  to  exercise 
the  rights  and  privileges  incident  to  co-ownership,  and 
as  no  evidence  of  any  such  agreement  was  offered, 
it  follows  that  the  evidence  wholly  failed  to  support  the 
cause  of  action  stated  in  the  declaration,  and  it  is  un- 
necessary to  enquire  to  what  extent  such  a  promise,  if 
made  and  proved,  would  be  binding  upon  a  co-owner. 
It  was  proved  by  the  evidence  of  James  and  Edwin 
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Vaughauy  wMch  evidence  was  not  contradicted,  that      1880 
the  vessel  was  coppered  and  sheathed,  and  despatched   ^i^^^^ 
to  New  Orleans,  by  the  authority  of  the  defendants  as        •• 

beneficial  owners,  and  of  Edwin  Vaughan  as  registered      

owner  ef  the  sixteen  shares  purchased  by  the  defend-  ^^^^^^nne,  J. 
ants  from  the  plaintiff,  and  the  plaintiff  in  his  letter  of 
the  2nd  Nov.,  1868,  admits  this,  and  that  in  doing  so 
the  defendants  were  satisfied  they  were  acting  best  for 
all  the  owners,  and  however  much  the  plaintiff  may 
have  been  originally  opi)osed  to  the  voyage  to  New 
Orleans^  there  are  passages  in  his  letters  of  the  22nd 
Sept.  and  Nov.  2nd,  1868,  and  the  20th  Jan.,  1869,  which 
seem  to  show  that,  however  strong  that  objection  may 
have  originally  been,  he  adopted  the  adventure,  and 
was  willing  to  share  in  the  profits  resulting  from  its 
proving  successful,  as  the  defendants  represented  they 
anticipated  it  would  prove.  But  I  do  not  dwell  upon 
this  seeming  acquiescence,  as  the  question  under  discus- 
sion is,  does  this  action  lie,  acquiescence  or  no  acqui- 
escence ? 

The  plaintiff's  letters,  however,  and  his  evidence 
clearly  show  that  the  delndnnts,  through  Edwin 
Vaughan  as  registered  owner,  were  the  real  beneficial 
owners  of  the  one-fotlrth  part  of  the  vessel.  Now,  as 
to  the  coppering  the  vessel,  the  expense  of  which  forms 
one  item  in  the  plaintiffs  claim,  the  averment  in  the 
declaration  is,  that  the  defendants  "  thereby  and  there- 
for expended  a  large  sum  of  money."  Sy  the  light  of 
the  undisputed  evidence,  we  see  that  this  expenditure 
was  incurred  by  the  defendants  in  virtue  of  their  au- 
thority as  co-owners  of  the  vessel,  backed  by  the 
authority  (if  that  were  necessary)  of  Edwin  Vaughan 
as  registered  owner.  The  expenditure  was,  however, 
that  of  the  defendants.  It  is  not  pretended  that  the 
plaintiff  had  ever  any  demand  made  upon  him  for  that 
esqpendituie,  or  any  part  thereof^  by  the  persons  who  did 
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1880      the  work ;  the  expense,  therefore,  alleged  to  hare  been 

W^ov   incnrred  by  the  defendants  in  coppering  the  vessel,  is 

^'       either  nnpaid  to  them,  and  still  remains  part  of  the 

account  to  be  taken  between  the  coo  wners,  to  be  adj  listed 

gwynne,  .  ^p^j^  ^j^^  taking  of  such  accounts,  or  the  plaintiff  has 

already  paid  his  proportion  to  the  defendants  and  is 
now  suing  to  recover  it  back. 
The  allegation  in  the  declaration  is  that  he  has  been 
'  obliged  and  forced  to  pay  the  monies  expended  by  the 

defendants  in  coppering  the  vessel.  It  is  part  of  the 
plaintifiTs  case,  that  the  defendants  incurred  that  expendi- 
ture without  any  authority  whatever  or  consent  of  the 
plaintiff.  Now  as  ship's  husband,  it  is  plain  that  he  could 
not  be  obliged  ejid  forced  to  pay  to  any  one,  much  less 
to  the  defendants,  a  sum  of  money  expended  upon  the 
vessel  by  the  defendants  as  co-owners  without  the 
authority  of  and  against  the  will  of  the  ship's  husband, 
and  the  plaintiff,  as  a  co-owner,  could  not  be  obliged  and 
forced  to  pay,  or  to  contribute  to  the  payment  of,  expen- 
diture authorized  by  another  co-o.wner  in  coppering  the 
vessel  which  is  the  subject  of  co-ownership,unless  he  was 
legally  liable  so  to  pay  or  contribute ;  if  therefore  he  was, 
as  is  alleged  in  the  declaration,  obliged  and  forced  to 
pay  the  expenses  incurred  by  them  in  coppering  the 
vessel,  no  action  at  plaintiff's  suit  will  lie  to  recover 
back  from  the  defendants  that  which  he  was  legally 
obliged  and  forced  to  pay  to  them.  As  to  the  copper- 
ing, therefore,  the  plaintiff  is  by  the  evidence  placed  in 
this  predicament :  that  he  either  has  as  yet  paid  nothing, 
and  the  subject  is  still  matter  of  account  yet  to  be  taken 
between  himself  and  his  co-owners,  or,  if  he  has  paid 
anything,  he  must  be  taken,  upon  the  allegation  in  the 
declaration,  to  have  been  legally  liable  to  i>ay  the  defen- 
dants whateyer  he  did  pay  them,  and  so  cannot  recover 
back  money  so  paid.  The  evidence,  however,  faik  to 
shew  any  payxuent  whatever  made  by  tke  plamtiS  of 
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the  expense  of  coppering,  and  upon  the  taking  of  the      J  880 
accounts,  if  any  there  be  still  to  be  taken,  between  the   Wst^ir 
co-owners,  in  respect  of  the  defendant's  dealings  w  ith  y^uohak 

the  vessel,  the  plaintiff  must  assert,  if  he  can,  his  claim      

of  exemption  from  liability  to  contribute  to  the  expendi-    ^^^"^^^ 
ture  attending  the  coppering  and  sheathing  oi  the 
vessel. 

Then,  as  to  the  loss  of  profits  and  alleged  expenditure 
upon  the  voyage  to  New  Orleans.  As  to  the  alleged 
expenditure,  the  same  observations  will  apply ;  and  as 
to  the  loss  of  profits,  it  is  clear,  upon  the  authority,  of 
Holderness  v.  Scharkles  (1),  and  Green  v.  Briggs  (2), 
that,  although  part  owners  are  but  tenants -in-common 
of  a  ship,  yet  they  are  jointly  interested  in  her  use  and 
employment,  and  the  law  as  to  the  earnings  of  a 
ship,  whether  as  freight,  cargo  or  otherwise,  follows 
the  general  law  of  partnership.  The  question  as  to 
the  plaintiff's  rights  in  respect  of  the  profit  or  loss  upon 
the  voyage,  being  one  relating  to  a  partnership  matter 
in  which  all  the  co-owners  are  interested  as  partners, 
must  be  alone  discussed  in  a  proper  suit  instituted  for 
adjusting  the  rights  and  interests  of  all  parties  inter- 
ested. It  is  difficult  to  understand  how  the  plaintiff 
can  claim  any  damages  for  the  loss  of  this  adventure, 
without  an  account  being  taken  of  the  profits  of  the 
adventure,  which  account  can  only  be  taken  between 
the  partners;  and  neither  for  this  cause  of  action,  any 
more  than  for  the  coppering  of  the  vessel,  can  the  plain- 
tiff as  ship's  husband  maintain  this  action. 

For  the  above  reasons,  I  am  of  opinion  that  this 
action  clearly  is  not  maintainable,  and  that  the  non-suit 
must  be  upheld,  and  the  appeal  dismissed  with  costs. 

Appeal  allowed  with  costs. 
Solicitor  for  appellant :  E.  McLeod, 
Solicitor  for  respondents :   W.  H.  Tuck. 

(1)  8  B.  &  G.  612,  (2)  6  Hare  395. 
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1880     JOHN  MOWAT Appellant; 

^      '  AND 

Vune  10. 

—     WILLIAM  MoFEE Respondent. 

ON  appeal  FEOM  a*HE  SUPREME  COURT  OF  NEW 

BRUNSWICK. 

The  Fisheries  Act,  31  Fie,  c.  60 -^Jurisdiction  of  Dominion  Partia- 
ment  over  Bay  of  Chaleurs — 14  and  15  Ftc,  c.  63  {Imp,) — 
Justification^  plea  of— Fishery  Officer,  right  of  to  seize  "  on 

•i 

Under  the  Lnperial  Statute,  14  and  15  Vic,  c.  63,  regulating  the 
boundary  line  between  Old  Canada  and  New-Brunswick,  the 
whole  of  the  Bay  of  Chaleurs  is  within  the  present  boundaries 
of  the  Provinces  of  Qti6&6C  and  New-Brunswick,  2^&  within  the 
Dominion  of  Canada  and  the  operation  of  The  Fisheries  Act,  31 
Vict.,  c.  60.  Therefore  the  act  of  drifting  for  salmon  in  the  Bay 
of  Chaleurs,  although  that  drifting  may  have  been  more  than 
three  miles  from  either  shore  of  New-Brunswick  or  of  Quebec 
abutting  on  the  Bay,  is  a  drifting  in  Canadian  waters  and  within 
the  prohibition  of  the  last  mentioned  Act  and  of  the  regulations 
made  in  virtue  thereof. 

2.  The  term  "  on  view  •'  in  sub-sec.  4  of  sec.  16  of  The  Fisheries 
Act  (1)  is  not  to  be  limited  to  seeing  the  net  in  the  water  while 
in  the  very  act  of  drifting.  If  the  party  acting  "  on  view  "  sees 
what,  if  testified  to  by  him,  would  be  sufficient  to  convict  of  the 
offence  charged,  that  is  sufficient  for  the  purposes  of  the  Act 

(1)  ''All    materials,    implements  fiscated  on  view  by  any  fishery 

or  appliances   used,    and  all  officer,  or  taken  and  removed 

fish    had    in     contravention  by  any  person  for  delivery  to 

to  this  Act  or  any  regulation  any  magistrate,  and  the  pro- 

or  regulations  imder  it,  shall  ceeds  of  disposal  thereof  may 

be  confiscated  to  Her  Miyesty,  be  applied  towards  defraying 

and  may  be  seized  and  con-  expenses  under  this  Act." 


^  > 


^Present^Ritchie,  C.  J.;  and  Foumier;  Henry;  TaschereaU;  and 
Gwynne,  J  J. 


VOL.  Y.]     SUPREME  COUET  01*  CANADA.  fit 

Appeal  from  a  judgment  of  the  Supreme  Co\irt  of     ^f^ 


New  Brunswick  (1),  discharging  a  rule  nisi  to  set  aside  Mowat 
the  verdict  and  to  enter  a  verdict  for  the  defendant  MoFjib. 
(appellant),  and  for  a  new  trial. 

This  was  an  action  of  trespass  for  seizing  and  carry- 
ing away  plaintiflTs  (respondent's)  boat  and  nets. 

The  facts  and  pleadings  sufficiently  appear  in  the 
judgment  of  the  Court  hereinafter  given. 

Mr,  Lash^  Q.  C,  for  appellant : 

The  first  and  most  important  question  which  arises 
in  this  case  is,  whether  or  not  the  Bay  of  Chaleurs  is  a 
part  of  the  territory  or  territorial  waters  of  Canada^  and 
thereby  comes  within  the  operation  and  prohibition  of 
TAc  Fisheries  Act.  I  claim  the  whole  Bay  is  subject  to 
the  legislative  authority  of  the  Parliament,  of  Canada. 

The  Bay  of  Chaleurs  is  wholly  within  the  jaws  of  the 
land,  and  is  a  long  bay  or  gulf,  running  up  between  the 
provinces  of  Quebec  and  New  Brunswick^  and  emptying 
into  the  Gulf  of  iS/.  Lawrence,  which  Gulf  is  the  boundary, 
on  the  north,  of  both  provinces.  The  Court  will  take 
judicial  notice  of  the  configuration  and  dimensions  of 
the  Bay.  The  Bay  of  Chaleurs  then,  by  the  law  of  nations, 
is  not  a  part  of  the  high  seas,  but  a  part  of  the  territory 
or  territorial  waters  of  Canada,  and  subject  to  the  laws 
enacted  by  the  Canadian  Parliament.  Direct  United 
States  Cable  Co.  v.  Anglo  American  Telegraph  Co.  (2) ; 
The  Queen  v.  Ke^n  (3). 

Moreover,  by  an  Act  of  the  Imperial  Parliament,  14 
and  15  Vic,  c.  63,  entitled  "iln  Act  for  the  settlement  of 
the  Boundaries  between  the  Provinces  of  Canada  and  New 
Brunswick,"  Parliament,  confirming  the  award  of  the 
Sight  Honorable  Stephen  Lushington,  and  Travers  Twiss, 
Doctor  of  Laws,  defined  the  boundaries  between  Canada 

(1)  3  Pag.  &  Bur.  252.  (2)  2  App.  Caaes,  394-422, 

(3)  2  Ez.  P.  63-^89. 
6* 
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1880  and  New  Brunswick  (in  that  respect)  as  follows :  "  thence 
KowAT  *'  down  the  centre  of  the  stream  of  the  Re$ti^ouche  to 
MoFbb.  "  ^^^  mouth  in  the  Bay  of  Chaleurs,  and  thence  through 
"  the  middle  of  that  Bay  to  the  Gulf  of  Saint  Lawrence^ 
"  etc." 

Then,  if  by  the  British  North  America  Act,  the  whole 
of  the  Bay  of  Chaleurs  became  part  of  the  territory  of 
the  Dominion,  The  Fisheries  Act  must  be  held  to  apply 
to  this  particular  bay. 

The  next  point  is  whether  the  defendant  had  a  right 
to  take  the  boat  and  nets  for  delivery  to  a  magistrate. 
I  claim  that  the  effect  of  the  statute  is  to  confiscate  to 
Her  Majesty,  immediately  at  the  time  of  the  committing 
of  the  illegal  act,  the  materials  illegally  in  use.  See 
The"Annandale"(l). 

The  same  principle  is  established  in  the  U.  S.  (2).  This 
is  a  forfeiture  under  a  statute,  and  therefore  distinguish- 
able from  forfeiture  at  common  law,  which  does  not 
vest  ipso  facto. 

But  here  the  boat  and  nets  were  afterwards,  and  after 
due  hearing  of  the  matter,  adjudged  to  be  confiscated, 
and  it  was  while  the  goods  were  in  Her  Majesty's 
possession,  declared  by  the  judgment  to  be  Her  property, 
that  the  respondent  obtained  a  verdict  for  $900  for  this 
same  property,  and  for  being  prevented  from  carrying 
on  an  illegal  business. 

I  will  now  refer  shortly  to  the  appeal  from  the  judg- 
ment on  the  demurrer. 

The  second  plea  alleges  that  the  fishing  boats  and 
nets  being  implements  and  materials  which  were  being 
illegally  used,  8fc.,  were  taken  by  the  defendant,  the 


(1)  2  Prob.  D.  179.  &  Fruit  VaUey  RB.  Co.;  13  Amer. 

(^  Oakland  ER.  Co.  o.  Oaklaad    B.  at  p.  185, 
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fishery  officer,  which  would  mean  that  they  were  seized     ^^^ 


on  view.  MowAT 

The  Court  below  have  evidently  overlooked  that  part    j£^,pj^ 
ot  sec.    16,  sub-sec.  4,  which   authorizes  any  person^      — - 
whether  a  fishery  officer  or  not,  to  take  and  remove  for 
delivery  to  any  magistrate,  fishing  materials  used  in 
contravention  of  the  Act  or  regulations  made  under  it, 
without  any  limitation  as  to  doing  it  on  view. 

It  is  clearly  alleged  in  the  second  plea  that  defendant 
did  take  and  remove  the  boat  and  nets  to  be  delivered  to  a 
magistrate,  and  did  deliver  the  same  to  James  S.  Morse^ 
Esq.,  a  magistrate,  &c.,  and  it  makes  no  difference  that 
in  the  plea  the  defendant  is  described  as  a  fishery 
officer.  That  may  be  treated  as  description  or  surplus- 
age. His  rights  and  powers  are  none  the  less  as  an 
individual  because  he  has  special  rights  and  powers  as 
a  fishery  officer. 

The  third  plea  not  only  alleges  in  this  respect  all 
that  the  second  plea  alleges,  but  states  in  addition  that  a 
trial  was  had,  and  that  the  magistrate  adjudged  the 
boat  and  nets  to  be  confiscated  to  Her  Majesty. 

The  plaintiff  relies  on  the  fact  that  the  action  was 
brought  before  the  conviction,  overlooking  the  fact 
that  the  conviction  relates  back  to  the  time  of  the  com- 
mitting of  the  illegal  act.  Robert  qui  tarn  v.  Wither^ 
head  (1),  Wilkins  v.  Despard  (2). 

Mr.  Hannington^  for  respondent : 

My  first  point  is,  that  drifting  for  salmon  is  not  an 
illegal  act  in  places  not  provided  for  by  the  Act.  By 
sub-sec.  7  of  sec.  7  of  The  Fisheries  Act^  power  is  given 
to  the  Minister,  or  any  fishery  officer,  to  define  the  tidal 
boundary  of  estuary  fishing,  and  it  is  only  when  this 
has  been  done  that  drifting  for  salmon  in  that  place  is 
illegal.    The  regulations  made  under  the  19th  section 

(1)  12  Mod.  92.  (2)  5  T.  B.  112, 


W  STJPKBME  COURT  OP  CANADA.     [VOL.  V. 

1880     only  apply  to  the  Cotmty  of  Restigouche,  and  they  can- 
MowiT    not  have  force  outside  of  the  actual  boundaries  laid 

MoPbb.    d^^^^-    I^  ^^  ^^^  *^®  appellant  to  show  the  act  was 

committed  within  the  limits  of  the  county  covered  by 

these  regulations. 

Outside  of  his  jurisdiction  he  had  no  right  to  act  as 
fishery  officer,  and  still  he  sued  before  the  magistrate  in 
his  capacity  of  a  fishery  officer.  The  act  must  be 
construed  strictly,  and  I  say  appellant  was  bound  to 
prove  that  he  was  acting  as  a  private  subject,  and  on 
view  of  the  offence  took  and  removed  respondents 
materials  for  delivery  to  the  magistrate  to  obtain  a  con- 
viction. 

The  law  is,  that  where  a  limited  tribunal  takes  upon 
itself  to  exercise  a  jurisdiction  that  does  not  belong  to 
it,  its  proceedings  are  a  nullity.  The  jurisdiction  of  the 
fishery  officer  being  limited,  to  justify  any  acts  as  such 
officer,  he  should  have  alleged  that  they  were  done 
within  his  jurisdiction,  and,  therefore,  the  second  plea  is 
bad. 

Then  the  plea  was  not  proved. 

I  contend,  also,  that  the  third  plea  is  bad,  in  not 
alleging  that  defendant  seized  the  nets  within  his 
jurisdiction  ;   if  good,  it  is  not  proved. 

The  materials  were  not  being  used  illegally  at  the 
time  of  the  seizure,  but  were  confiscated  on  a  pretended 
view. 

The  fishing  took  place  more  than  three  miles  from 
the  shore,  and  there  was  an  important  point  of  law  in 
the  case  that  might  have  been  raised  if  the  G-ovemment 
had  defined  the  limits  of  a  district  and  professed  to  give 
jurisdiction  to  a  fishery  officer  out  into  the  deep  sea, 
beyond  the  three  mile  limit  from  the  shore. 

It  is  contended,  on  the  part  of  the  appellant,  that 
proceedings  were  had  on  the  delivery  to  the  magistrate, 
^ut  this  has  not  been  proved,  for  they  never  were 
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delivered  to  the  Justice,  and  the  proceedings  that  did  take      ^^^ 
place  y^er6  on  the  complaint  of  the  appellant,  after  he    Mowat 
had  confiscated  the  goods  himself.    The  allegation  is,    j£^^^ 
in  effect,  that  the  conviction  was  had  before  the  suit 
*wa8  commenced,  whilst  the  evidence  shows  the  con- 
viction was  had  after  action  brought.    The  appellant 
having  taken  and  confiscated  the  respondent's  property 
on  a  pretended  view,  he  is  clearly  liable.  Regina  v. 
Jonet  (1) .    "With  reference  to  forfeiture,  all  I  want  to 
establish  is,  there  was  no  forfeiture  until  the  seizure. 
The  word  confiscated  does  not  mean  jorf cited.    Forfeiture 
from  the  time  of  the  offence  cannot  arise  in  this  case. 
HomlifCs  Law  Die.  Vo.  Confiscation,  and  Vo.  Forfeiture ; 
Bouvier\s  Law  Die,  1  Vol.,  268 ;  4  Comyn's   Dig.,  404, 
Title  Forfeiture  note  to  B.  Y. 

Mr.  Lush,  Q.O.,  in  reply : 

The  conviction  shifted  the  onus,  and  resi)ondent  was 
bound  to  prove  that  his  property  was  not  liable  to 
seizure. 

The  judgment    of   the    Court    was    delivered  by 

GWYNNE,  J. : 

The  respondent  sued  the  appellant  in  trespass  for 
taking  respondent's  goods,  namely  :  a  fishing  boat  and 
fishing  nets,  and  carrying  away  the  same  and  disposing 
of  them  to  the  appellant's  own  use. 

To  this  declaration  the  appellant  pleaded  three  special 
pleaSy  viz. : 

And  for  a  second  plea  the  defendant  says,  that  at  the  time  of  the 
defendant's  seizing  and  taking  the  plaintifiTs  goods,  that  is  to  say, 
the  fishing  boat  and  the  ten  fishing  nets  stated  in  the  declaration, 
the  said  plaintiff  was  illegally  and  wrongfully  using,  and  had  been 
using  the  same  for  the  purpose  of  drifting  for  salmon  in  the  waters 
of  the  Dominion  of  Canada,  and  the  said  defendant,  being  a  fishery 
officer  duly  appointed  under  the  provisions  of  the  Fisheries  Act,  did 
remove  and  detain  the  said  fishing  boat  and  fishing  nets,  being  then 

(1)  12  A.  ^  E.  684. 
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1880      materials  illegally  in  use,  for  the  purpose  of  drifting  for  salmon,  which 
jT"^^       i9  the  seizing^  taking f  carrying  away  and  conversion  in  the  said  decla- 
0.         ration  alleged. 

^  "'  The  plaintiff  joined  issue  on  this  plea. 
Gwynne,  J.  Now  it  is  to  be  observed,  that  this  issue  does  not  dis- 
pute the  allegation  in  the  plea  that  the  taking  therein 
admitted  and  justified  is  the  taking  §ind  conversion 
complained  of  in  the  declaration.  If  the  plaintiff 
intended  to  dispute  that  averment,  the  only  way  in 
which  he  could  have  done  so  was  by  new  assigning 
specially  what  other  act  or  acts  he  relied  upon  as  the 
trespass  and  conversion  complained  of.  So,  neither  by 
joining  issue  did  the  plaintiff  dispute  the  fact  that  the 
defendant  acted  in  virtue  of  the  authority  under  which 
he  justified.  The  only  issue,  in  fact,  raised  by  the 
joinder  in  issue  to  the  plea,  was  whether  or  not  the 
plaintiff  was  and  had  been  illegally  and  wrongfully 
using  the  boat  and  nets  for  the  purpose  of  drifting  for 
salmon  in  the  waters  of  the  Dominion  of  Canada  ; 
whether,  under  such  circumstances,  The  Fisheries  Act 
did,  or  not,  authorize  the  taking  of  the  boat  and  nets 
which  was  admitted  by  the  plea,  was  a  question  of 
law. 
The  defendant  further  pleaded : 

That  the  scud  fishing  boat  and  fishing  nets,  in  the  said  declaration 
mentioned,  being  materials,  implements  and  appliances  that  had  been 
and  were  being  illegally  used,  and  in  contravention  of  The  Fisheries 
Act,  for  the  .purpose  of  di*if1ting  for  salmon,  the  said  defendant,  being 
a  fisiiery  officer  duly  appointed  under  the  said  Act,  did  take  and  re- 
move the  said  fishing  boat  and  fishing  nets  to  be  delivered  to  a  magis- 
ti'fitej  pursuant  to  the  provisions  of  the  said  Act,  and  the  said  defen- 
dant did  afterwaixls  deliver  the  same  to  James  S.  Morse,  Esq.,  a  jus- 
tice of  the  peace  in  and  for  the  County  of  Restigouche,  being  the 
county  in  which  the  said  materials,  implements  and  appliances  had 
been  and  were  being  used,  which  is  the  talcing,  seizing,  carrying  away^ 
arid  conversion  in  the  said  declaration  alleged. 

Upon  this  plea  also  the  plaintiff  joined  issue.  Now, 
joinder  in  issue  upon  this  plea  raised  no  question  as  to 
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any  of  the  matters  admitted  in  the  plea  as  coming     1^80 
^thin  the  averment  of  ^^  quae  sunt  eadem.^^    If  the    MowIt 
plaintiff  intended  to  raise  any  issne  as  to  any  of  these    ^^^^ 
matters,  as,  for  example,  that  the  taking  and  conversion      — 
complained  of  was  not  that  admitted  in  the  plea ;  that  ^ 

it  was  not  a  taking  for  the  purpose  of  being  delivered 
to  a  magistrate  under  the  provisions  of  the  Act ;  that,  as 
matter  of  fact,  the  things  taken  were  not  delivered  to  a 
magistrate  of  the  County  of  Restigouche^  as  alleged ;  or 
that  the  illegal  uses  alleged  in  the  plea  was  not  at  all 
within  the  Coimty  of  Restigouche,  if  that  was  material; 
or  that  the  defendant,  instead  of  dealing  with  the  things 
taken  as  authorised  by  the  Act,  had  converted  and  dis- 
ix)6ed  thereof  to  his  own  use ;  the  only  way  in  which 
be  could  have  raised  an  issue  as  to  any  of  those  matters 
admitted  in  the  plea,  and  averred  to  be  the  taking  and 
conversion  complained  of,  would  be  by  new  assign- 
ment. The  only  issue  in  fact  raised  by  joinder  in  issue 
to  this  plea  was,  whether  or  not  the  boat  and  nets  had 
been  and  were  being  illegally  used  in  contravention  of 
The  Fisheries  Act  for  the  purpose  of  drifting  for  salmon. 
Whether  or  not  the  Act  authorised  the  taking  and  dis- 
position of  them,  admitted  in  the  plea,  was  a  question 
of  law. 
The  defendant  further  pleaded : 

Tbat  the  said  plaintiff  having  used  and  was  using  the  said  fishing 
boat  and  fishing  nets  as  materials,  implements  and  appliances  for 
drifting  for  salmon  in  certain  waters  within  the  County  of  Reatigouche^ 
or  in  the  waters  forming  the  boundary  between  the  County  of  Bona- 
veniure^in  the  Province  of  Quebec^  and  the  said  CoMoty  oi  Restigouche, 
illegally,  and  in  contravention  of  The  Fisheries  Act,  the  i»aid  defen- 
dant took  and  removed  the  same  for  delivery  to  a  magistrate,  in  pur- 
suance of  the  provisions  of  the  said  Act,  and  did  deliver  the  same  to 
one  James  S.  Morse^  Esq.,  then  being  a  justice  of  the  peace  or  magis- 
trate of  the  said  County  of  Restigouche,  and  such  procee^Ungs  under 
the  said  Act  were  thereupon  had  that  the  said  magistrate,  upon  hear- 
ing the  matter  and  the  evidence,  and  what  was  alleged  in  his  defence 
on  behalf  of  the  said  plaintiff;  adjudged  the  said  plaintiff  to  be  guilty 
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1880      of  an  infraction  of  the  said  Fisheries  Act,  and  that  the  said  fishing 
•^T"^       boat  and  fishing  nets  had  been  materialB,  implements  and  appliances 
0.  used  for  drifting  for  salmon  in  the  said  waters  and  in  contravention  of 

MoFi£B.     the  said  Fisheries  Act,  and  did  ac^udge  the  same  to  be  confiscated  to 
0^_j^^  J  Her  Majebty  in  pursuance  of  the  provisions  of  the  said  Act,  and  which 
—-^       taking  and  removal  and  delivery  to  the  aaid  magistrate  and  the  confis- 
cation thereof  is  the  taking,  seizing,  carrying  away  and  conversion  in 
the  said  declaration  alleged. 

The  observations  addressed  to  the  joinder  in  issue 
upon  the  other  pleas  apply,  bat  with  additional  force, 
to  this  plea,  when  we  observe  the  peculiar  frame  of  the 
plea  and  its  difference  from  the  others.  It  alleges,  as 
did  the  other  pleas,  the  illegal  drifting  for  salmon  in 
contravention  of  the  Fisheries  Act,  and  it  admits  the 
taking  and  delivery  to  a  magistrate  under  the  provi- 
sions of  the  Act,  as  in  the  last  preceding  plea,  but  pro- 
ceeds to  allege  new  matter  consequential  upon  these 
acts,  namely,  that  the  plaintiff  was  convicted  before  the 
magistrate  of  the  above  offence,  and  that  the  boat  and 
fishing  nets  of  the  plaintiff,  for  the  alleged  wrongful 
taking  and  conversion  of  which  this  action  was  brought, 
were  adjudicated  to  be,  and  became,  confiscated  to  Her 
Majesty,  in  pursuance  of  the  provisions  of  The  Fisheries 
Act,  The  short  substance  of  the  plea  is  that  it  confesses' 
the  taking  the  property  as  property  by  law  liable  to 
forfeiture  to  Her  Majesty  for  the  illegal  act  of  drifting 
for  salmon,  but  avoids  all  liability  of  the  defendant  to 
the  plaintiff  for  such  taking,  for  that  the  plaintiff,  by 
due  process  of  law,  was  found  guilty  of  the  illegal  act, 
and  that  the  property  was  in  due  form  of  law  adjudi- 
cated to  be,  and  became,  for  such  illegal  act  confiscated 
to  Her  Majesty  :  and  the  gist  of  the  plea  is,  that 
under  such  circumstances  no  action  lies  at  suit 
of  the  plaintiff.  By  merely  joining  issue  upon 
this  plea,  the  plaintiff  has  placed  himself  in  this 
position  :  that  he  must  be  concluded  by  such 
conviction    and    adjudication   upon  its    being   pro- 
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dnced.    Not  having  by  replication  pleaded  anything      18^ 
in  avoidance  of  the  conviction  and  adjudication — as    Mowat 
that  it  had  been  quashed — he  could  not,  even  if  it  had    ^cFkb. 

been  quashed,  have  availed  himself  of  that  answer,      

upon  joinder  m  issue  to  the  plea.  

Besides  joining  in  issue  on  the  pleas,  the  plaintiff, 
also  by  leave  of  the  Court,  demurred  thereto,  but  the 
issues  in  fact  went  down  to  trial  before  argument 
of  the  issues  in  law.  At  the  trial  the  sole  ques- 
tion upon  the  issues  joined  was  as  to  the  legality 
of  the  drifting  for  salmon  at  the  place  where  it 
took  place,  for  the  fact  was  not  denied,  but  was 
admitted  to  have  taken  place  in  the  Bay  of  Chaleurs 
opposite  to  the  Siver  Charlo,  but,  as  was  contended  by 
plaintiff,  at  a  greater  distance  than  three  miles  from 
either  shore  of  New  Brunswick,  or  of  Quebec — the  whole 
defence  being,  that  in  such  case,  as  was  contended  by  < 
the  plaintiff,  7%e  Fisheries  Act  had  no  operation ;  the 
contention  being,  that  if  more  than  three  miles  from 
either  shore  the  drifting  took  place  in  the  open  sea,  and 
not  within  the  Dominion  of  Canada,  or  the  jurisdiction 
of  the  Dominion  Parliament.  Attention  does  not 
appear  to  have  been  drawn  at  the  trial  to  the  issue 
upon  the  third  special  plea,  which  set  up  the  convic- 
tion of  the  plaintiff  for  having  committed  the  offence 
charged  at  or  near  the  River  Charlo,  in  the  Parish  of 
Colborne,  in  the  County  of  Restigouche,  in  the  Bay  of 
Chaleurs  in  contravention  of  The  Fisheries  Act,  and 
whereby  the  plaintiff  was  adjudged  to  forfeit  the  net, 
fixings  and  apparatus  thereto  connected,  and  also  the 
boat  as  forfeited  under  The  Fisheries  Act,  to  be  applied 
according  to  law — which  conviction,  not  having  been 
quashed  or  impeached,  remained  in  full  force  and  con- 
clusive upon  the  plaintiff  as  to  the  facts  thereby 
adjudicated. 

The  parties  seem  to  have  been  willing  to  stand  upon 
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1880  the  ground  which  was  the  real  substantial  matter  in 
MowAT  contest,  namely :  whether,  assuming  the  drifting  to 
McFkb     ^*^^  taken  place  more  than  three  miles  from  either 

shore,  if  the, jury  should  find  that  to  be  the  &.ct,  such 

Wynne,  •^j.jfyjjg  ^ould  come  within  the  operation  and  prohibi- 
tion of  The  Fisheries  Aet  ? 

Much  evidence  was  entered  into  to  establish  at  what 
distance  from  shore  the  drifting  did  take  place,  and  at 
the  close  of  the  evidence  it  was  agreed  between  the 
parties  that  the  following  questions  should  be  sub- 
mitted to  the  jury,  namely : 

Ist.  Was  the  fishing  by  the  plaintiff  within  three  miles  of  any 
shore  of  the  Dominion  of  Canada  f 

2nd.  What  do  the  jury  assess  the  damages  at? 

and  that  a  verdict  should  be  entered  for  the  plaintiff 
upon  all  the  issues,  with  liberty  to  the  defendant  to 
move  the  Court  to  alter  the  verdict  and  to  enter  a  ver- 
dict for  the  defendant  upon  all  or  any  of  the  issues, 
and  to  enter  the  verdict  or  judgment  for  either  party, 
as  well  upon  the  finding  at  the  trial  and  the  results  of 
the  demurrer,  or  both,  or  either,  as  the  Court  may  think 
proper. 

The  jury  found  that  the  fishing  by  the  plaintiff  was 
not  within  three  miles  of  any  shore  of  the  Dominion  of 
Canada,  and  they  rendered  a  verdict  for  the  plaintiff 
with  |900  damages. 

Upon  a  rule  being  obtained  in  the  ensuing  term 
to  set  aside  this  verdict  and  to  enter  a  verdict  for 
the  defendant  in  accordance  with  the  agreement 
in  that  behalf  entered  into  at  the  trial,  and  the 
demurrers  being  argued  at  the  same  time,  the  Court 
held  the  second  and  third  of  the  above  special  pleas  to 
be  bad  in  law,  and  that  the  first  was  good  in  law  but 
was  not  proved  in  fact,  and  they  discharged  the  rule 
for  setting  aside  the  verdict,  holding  that. 

Without  considering  whether  the  provisions  of  the  Act  apply  to 


c    ^ 
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persons  who  may  be  fishing  more  than  three  miles  from  the  shore,  1880 
the  defendant  had  no  power  of  seizure  and  detention,  unless  the  -k/T*^ 
offence  was  committed  in  his  view,  which  it  clearly  was  not  in  the  ^^ 

present  case;    and  they  held  that  therefore  the  defendant  had     MoFbb. 
entirely  failed  to  prove  his  justification,  and  that  there  is  no  greimd  «  /~^   y 
for  disturbing  the  verdict.  ' 

These  observations  apply  plainly  only  to  the  first  of 
the  abore  special  pleas,  which  the  Court  held  to  be 
sufficient  in  law,  for,  as  to  the  others,  which  they  pro- 
nounced  to  be  insufficient,  they  wholly  disregarded 
the  issues  in  fact  raised  thereon^ 

From  this  judgment,  both  upon  the  rule  nisi  and  upon 
the  demurrers  to  the  above  second  and  third  special 
pleas,  the  defendant  appeals ;  the  plaintifi*  raises  no 
cross  appeal. 

That  there  has  been  a  miscarriage  of  justice  by  this 
judgment  will  be  apparent  when  we  consider  its  effect 
to  be,  that  it  wholly  sets  at  nought  the  material  i)oint 
which  the  parties  went  down  to  try,  and  the  issues  in 
fact  raised  upon  the  record,  namely,  whether  drifting 
for  salmon  in  the  Bay  of  Chaleurs,  at  the  place  in 
question,  opposite  the  mouth  of  the  River  Charlo,  was 
an  illegal  act  within  the  prohibition  and  oi>eration  of 
Hie  Fisheries  Act  and  damages,  which  were  assessed  by 
the  jury  at  $900,  upon  the  assumption  that  the  act  of 
drifting  complained  of  was  not  illegal,  and  that  there* 
fore  the  seizure  was  wholly  unjustified,  are  sustained 
by  the  court,  wholly  regardless  of  the  fact  whether 
the  act  was  illegal  or  not,  and  in  the  face  of  a  convic- 
tion for  its  illegality  not  complained  of  as  bad  on  its 
fiice,  whereby  the  plaintiff*  has  been  convicted  of  the 
offence  charged,  and  the  property,  for  the  taking  of 
which  this  action  has  been  brought,  has  been  adjudi- 
cated to  be  confiscated  to  Her  Majesty  by  a  conviction 
and  adjudication  of  confiscation  which  has  not  been 
reversed  or  quashed. 

The  fourth  plea  on  the  record,  that  is,  the  third  of  the 
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1880  above  special  pleas,  is  unobjectionable  in  point  of  law, 
3£^^T  and  shows,  if  true,  a  clear  defence  to  the  action  by  way 
.,  ^-        of    confession    and    avoidance.      Robert^  qui  iam  v. 

Witherhead  (1),  and  Wilkins  y.  Despard  (2),  were  cited 

Gwynne,  J.  ^  authorities  for  the  contention,  that  inasmuch  as  the 
Act  declares  all  materials,  implements  and  appliances 
used  in  contravention  of  the  Act,  or  of  any  regulation 
under  it,  shall  be  confiscated  to  Her  Majesty,  and  may 
be  seized  and  confiscated  on  view  by  any  fishery 
officer,  or  taken  and  removed  by  any  x>erson  for  delivery 
to  any  magistrate,  the  plaintiff  could  not  maintain  tres- 
pass against  the  defendant,  although  no  conviction  of 
the  plaintiff  for  the  offence  charged,  or  condemnation  of 
the  property,  had  ensued  upon  the  seizure  ;  but  where, 
as  is  pleaded  in  this  plea,  the  conviction  and  condemn- 
ation did,  in  due  process  of  law,  ensue  upon  the  seizure, 
there  can  be  no  doubt  that  these  judicial  proceedings 
enure  to  protect  the  person  justifying  the  taking  for  the 
purpose  stated,  and  to  defeat  the  plaintifi^s  action,  the 
facts  alleged  in  the  plea  being  then  admitted  by  the 
demurrer,  judgment  should  be  for  the  defendant  upon 
the  sufficiency  of  the  plea  inlaw.  The  case  of  Jones  v. 
Owen  (3),  relied  ux>on  by  the  Court  below,  was  a  very 
different  case.  There,  to  an  action  of  trespass,  the  defend- 
ant pleaded,  confessing  the  alleged  trespass,  but  justify- 
ing it  as  authorized  by  an  Act  of  Parliament,  but  alleg- 
ing the  act  of  trespass  admitted  to  have  been  committed 
for  a  purpose  which  was  not  warranted  by  the  Act,  and 
it  was  held  bad  upon  demurrer,  the  Court,  however, 
holding  that  the  plea  well  alleged  two  offences  com- 
mitted against  the  Act,  for  either  of  which  the  defend- 
ant might  have  convicted  the  plaintiff  on  his  own  view 
as  a  magistrate,  or  might,  as  a  private  individual,  have 
apprehended  the  plaintiff  for  the  purpose  of  being  dealt 

(1)  12  Mod.  92.  (2)  5  T.  R.  112. 

(3)  2  D.  ft  B7.  600. 
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with  according  to  law,  but  that  instead  of  doing  either      1880 
of  those  things,  which  the  Act  authorized,  his  plea    MowIt 
attempted  to  justify  the  trespass  as  done  under  the  Act,    ^  ^ 

although  alleged  to  have  been  done  for  a  purpose  not      

warranted  by  the  Act.  Gwynna,  J. 

Now,  as  to  the  issue  in  fact  joined  upon  this  plea  : 
there  being  no  new  assignment  disputing  any  of  the 
matters  averred  under  the  quae  sunt  eadem^  nor  any 
replication  avoiding  the  conviction  and  condemnation 
pleaded,  all  that  remained  to  be  proved  was  the  allega- 
tion of  the  committal  of  the  offence  of  illegal  drifting 
for  salmon  in  contravention  of  The  Fisheries  Act,  and 
the  plea  was  proved  by  the  record  of  the  conviction 
and  condemnation  of  the  property  which  was  produced. 
Independently,  however,  of  the  conviction  still  remain- 
ing in  force  and  unreversed,  it  is  clear  that  the  act  of 
drifting  for  salmon,  which  was  proved,  and  indeed 
throughout  admitted,  although  that  drifting  may  have 
been  more  than  three  miles  from  either  shore  of  New 
Brunswick  or  of  Quebec  abutting  on  the  Bay  of  Chaleurs^ 
was  a  drifting  in  Canadian  waters,  and  was  within  the 
prohibition  of  The  Fisheries  Art,  and  of  the  regulations 
made  in  virtue  thereof,  produced  in  evidence ;  for  the 
Imperial  Statute,  14  and  15  Fie,  c.  63,  makes  the  bound- 
ary line  between  old  Canada  and  New  Brunswick  pro- 
ceed from  the  mouth  of  the  Mistouche  Siver,  at  its 
confluence  with  the  Restiscouche^  down  the  centre  of 
the  stream  of  the  Restigouche  to  its  mouth  in  the  Bay 
of  Chaleursy  and  thence  through  the  middle  of  that  Bay 
to  the  G^ulf  of  St.  Lawrence  ;  so  that  the  whole  of  the 
Bay  is  within  the  present  boundaries  of  the  Provinces 
of  Qu^ebec  and  New  Brunswick,  and  within  the  Domin- 
ion of  Canada,  and  the  operation  of  The  Fisheries  Act. 

The  second  special  plea  also  appears  to  me  to  be 
sufficient  in  law,  even  if  it  be  necessary  to  make  it  good 
(which  I  do  not  feel  called  upon  here  to  decide),  that  it 
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1880  should  be  averred  that  the  things  seized  were,  at  the 
MowAT  time  of  the  seizure,  in  the  actual  illegal  use  which 
MoFkb.    ®^P^®^d  them  to  seizure ;  for  that  averment  is  substan- 

tially  involved  in  the  allegation,  which  is,  not  only  that 

^'"^^'  '  they  had  been,  but  were  being  used  illegally,  in  contra- 
vention of  The  Fisheries  Act^  for  the  puri>ose  of  drifting 
for  salmon ;  and  the  plea  avers  that  the  property  was 
taken  for  the  purpose  of  being  delivered  to  a  magistrate, 
and  was  delivered  to  Jas,  S,  Morse,  a  magistrate  of  the 
County  of  Restigouche,  in  which  county,  as  the  plea 
alleged,  the  property  had  been  and  was  being  so  illegally 
used,  and  the  plea  shows  a  delivery  of  the  proi>erty 
seized  to  a  magistrate  having  jurisdiction  over  the 
offence  charged,  and  the  plea  avers  that  this 
taking  and  disposition  of  the  property  is  the  taking 
and  conversion  alleged  in  the  declaration ;  the 
demurrer  admitting  all  this,  the  plea,  in  my  opinion, 
is  a  sufficient  answer  to  the  declaration,  and  as 
to  the  issue  in  fact  joined  upon  this  plea,  there  being, 
as  before  observed,  no  new  assignment,  the  only 
question  was  as  to  the  fact  of  the  committal  of  the 
offence  alleged  as  the  justification  of  the  taking. 
Upon  the  issues  in  fact,  therefore,  joined  upon  both  of 
these  pleas,  the  verdict  should  have  been  for  the  defend- 
ant. 

We  are  not  called  upon  to  pronounce  xipon  the  suffi- 
ciency or  insufficiency  in  law  of  the  first  of  the  above 
special  pleas.  It  has  been  pronounced  by  the  court  be- 
low to  be  sufficient  in  law,  and  the  plaintiff  has  not 
appealed  or  given  notice  of  a  cross  appeal  from  this 
judgment,  so  that  this  is  the  appeal  of  the  defendant 
only.  At  any  rate,  as  it  only  involves  a  question  of  costs 
we  are  not  bound  to  interefere,  even  though  it  might 
be  open  to  us  to  pronounce  judgment  upon  this  demurr- 
er. And  as  to  the  issue  in  fact  joined  upon  the  plea, 
there  being  no  new  assignment,  the  joinder  in  issuQ 
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raised  only  a  qaeation  as  to  the  fact  of  the  committal  of     ^^^ 
the  offence  which  was  pleaded  as  the  justification  of    Howit 
the  taking  admitted,  and  that  fact  was  clearly  estab-    ^^p,, 
lished  as  already  shown.  — ^ 

I  confess,  however,  that  even  if  the  fact  of  the  offence  ^"H^^ 
having  been  committed  on  view  of  the  defendant  had 
been  a  matter  in  issue  under  the  joinder  in  issue  to  the 
plea,  the  evidence  given  upon  that  subject  was,  in  my 
opinion,  sufficient,  otherwise  a  most  beneficial  Act  will 
be  stripped  of  much  of  its  efficiency.  I  do  not  think  that 
the  term  "  on  view  *'  in  the  Act  is  to  be  limited  to  seeing 
the  net  in  the  water  while  in  the  very  act  of  drifting ; 
it  appears  to  me  if  the  party  acting  "  on  view  "  himself 
sees  what  if  testified  to  by  him  would  be  sufficient  to 
convict  of  the  offence  charged,  that  is  sufficient  for  the 
purposes  of  the  Act.  Now  the  defendant's  evidence  is 
that,  having  been  informed  by  the  plaintiff  that  he 
intended  to  drift  for  salmon  three  miles  out  in  the  Bay 
of  Chaleurty  and  having  heard  that  he  was  doing  so, 
and  having  informed  the  plaintiff  if  he  should  do  so 
he  would  seize  his  net  and  appliances,  he  came  down 
to  look  after  the  plaintiff.    The  defendant  says  \ 

I  went  twice  to  Charlo  before  I  got  the  boat  and  nets  ]  the  time  I 
went  the  boat  (lid  not  go  out.  On  the  night  of  the  5th  July,  1 876,  [ 
landed  below  the  station,  found  the  boat  had  gone  out,  and  I  went  down 
the  Charlo  Biver,  got  a  boat  and  two  men  and  roiu?id  out  from  Chnrlo 
tip  along  the  coast,  — could  not  find  the  boat ;  in  tlie  morning  about 
day-break  I  saw  the  boat  coming  ashore  at  Charlo  Station.  I  waited 
untO  the  boat  came  ashore,  and  then  I  seized  the  boat  and  nets.  Ilie 
net  was  piled  uj^on  the  boat,  wet  ]  they  had  one  fish.  I  took  the  nets 
and  boat,  the  net  was  between  three  and  four  hundred  fathoms,  and 
about  twenty  feet  deep,  meshes  6  or  6 J  inches —it  was  a  drifting 
salmon  net. 

The  men  also  informed  him  that  they  had  been  drift- 
ing for  salmon.  The  fish,  it  is  true,  was  a  shad — not  a 
salmon  ;  but  the  net  was  wet,  and  it  was  sufficiently 
apparent  that  the  fish  was  caught  with  the  net.    The 

defendant  had  therefore  ocular  demonstration  that  the 
9 
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1880  net,  which  was  a  drifting  salmon  net,  had  been  just 
MowAT  recently  used  in  that  bay,  and  that  the  boat  with  the 
McFbb     ^®*  ^^  ^^*  reached  the  shore  on  return  from  such  use 

when  he  seized  ;   this  evidence  appears  to  me  to  have 

^^l^f  '  been  quite  sufficient  to  come  within  the  provisions  of  the 
4th  sub-sec.  of  the  16th  sec.  of  Hie  Fisheries  Act  to 
justify  the  defendant  to  seize  the  materials,  implements 
and  appliances  so  used. 

Our  judgment,  upon  the  whole,  will  be  to  allow  the 
appeal  with  costs,  and  to  order  that  judgment  upon  the 
demurrers  to  the  second  and  third  of  the  above  special 
pleas,  being  the  third  and  fourth  pleas  upon  the  record,  be 
entered  for  the  defendant,  and  that  the  rule  nisi  in  the 
Court  below  be  made  absolute  to  enter  a  verdict  for  the 
defendant  upon  all  the  issues  in  fact  joined,  with  costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellant :  Harrison  Sf  Burbridge. 

Solicitor  for  resi>ondent :  C  A,  Palmer. 
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JACOB  FEEY Kkspondknt. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 

Fire  Insurance — Mutual  Insurance  Oo.^Uniform  Oonditiona  Act, 
R.  8.  0.,  eh.  162,  not  applicable  to  Mutual  Insurance  Companies 
— Action  premature. 

Appellants,  a  mutual  insurance  company,  issued  in  favor 
of  /.  F,j  a  policy  of  insurance,  insuring  him  against  loss  by  fire 
on  a  general  stock  of  goods  in  a  country  store,  and  under  the 


•  PfiEBBTTT :— Ritchie,  C.  J.,  and  Foumier,  Henry,  Taschereau  and 
G  Wynne,  J.  J. 
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terms  of  the  policy,  the  losses  were  only  to  be  paid  within  three       1880 
months,  after  due  notice  given  by  the  insured,  according  to  the       ^^jT^' 
proyiaions  of  36  Vic,  c.  44,  sec.  52,  O.,  now  R.  S.  O.,  c.  16 J,  sec.    "MivTVAL 
56,  which  provides  that,  in  case  of  loss  or  damage  the  member       Fibb 
shall  give  notice  to  the  secretary  forthwith,  and  the  proofs,    "^^  ^' 
decknitions,  evidences,  and  examinations,  called  for  by  or  under       j^, 
the  policy,  must  be  furnished  to  the  company  within  thirty  days        ^^^ 
after  said  loss,  and  upon  receipt  of  notice  and  proof  of  claim  as 
aforesaid  the  board  of  directors  shall  ascertain  and  determine 
the  amount  of  such  loss  or  damage,  and  such  amount  shall  be 
payable  in  three  months  after  receipt  by  the  company  of  such 
proofs.    A  fire  occurred  on  the  2 1st  May,  1877.   On  the  next 
morning  X  F.  advised  the  insurance  company  by  telegraph.    On 
the  29th  June,  1S77,  the  secretary  of  the  company  wrote  to  /. 
F's.  attorneys,  that  if  he  had  any  claim  he  had  better  send  in 
the  papers,  so  that  they  might  be  submitted  to  the  board.    On 
the  3rd  July,  1877,  /.  F,  furnished  the  company  with  the  claim 
papers,  or  proofs  of  loss,  and  on  the  13  th  July  he  was  advised 
that,  after  an  examination  of  the  papers  at  the  board  meeting, 
it  was  resolved  that  the  claim  should  not  be  paid.    On  the  23rd 
August,  1877,  J.  F.  brought  this  action  upon  the  policy.    The 
appellants  pleaded  inter  alia  that  the  policy  was   made  and 
issued  subject  to  a  condition  that  the  loss  should  not  be  payable 
until  three  months  after  the  receipt  by  the  defendants  of  the 
proofs  of  such  loss,  to  be  furnished  by  the  plaintiff  to  the  defen- 
dants J  and  averred  the  delivery  of  the  proofs  on  the  3rd  of  July, 
1877,  and  that  less  than  three  months  elapsed  before  the  com- 
mencement of  this  suit. 
Heldj^On  appeal,  1st.  That  a  policy  issued  by  a  mutual  insurance 
company  is  not  subject  to  the  Uniform  Conditions  Act,  R.  S.  0,, 
c.  162. 

2nd.  That  the    appellant  company  under  the  policy  were 
entitled  to  three  months  from  the  date  of  the  furnishing  of 
claim  papers  before  being  subject  to  an  action,  and  that  there- 
fore respondent's  action  had  been  prematurely  brought. 
Ballaghy.  The  Royal  Mutual  Fire  Insurance  Company  (1)  approved 

Appeal  from  a  judgpient  of  the  Court  of  Appeal  for 
Ontario  (2)  affirming  a  judgment  of  the  Court  of  Queen's 
Bench  (8). 
The  action  was  commenced  on  the  23rd  August,  1877, 

(1)  5  Ont  App.  B.  87.  (2)  4  Out.  App.  R.  293. 

(3)  43  U.  C.  Q.  B.  102. 
^1 
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1880      and  was  brought  upon  a  fire  insurance  policy  issued  by 

Thb      appellants.    The  policy  is  dated  the  eleventh  day  of 

MDT0AL   October  one  thousand  eight  hundred  and  seventy-six. 

Inb.  Co.   By  it  the  company  promise  **  according  to  the  provisions 

Ytar.     ^^  ^^^^  ^^^'  ^^  settle  and  pay  unto  the  said  assured,  his 

-^^      heirs,  executors,  administrators  or  assigns,  all  losses  or 

damage,  not  exceeding  in  the  whole  the  said  sum  of 

two  thousand  dollars,  which  shall  or  may  happen  to 

the  aforesaid  property  by  reason  or  by  means  of  fire 

during  the  time  this  policy  shall  remain  in  force ;  the 

said  losses  or  damage  to  be  estimated  according  to  the 

true  actual  value  of  the  property  at  the  time  the  same 

shall  happen,  and  to  be  paid  within  three  months  after 

due  notice  is  given  by  the  insured,  according  to  the 

provisions  of  the  said  Act."    The  fire  occurred  the  21st 

of  May,  18Y7.    The  respondent  stated  his  loss  at  thirteen 

hundred  dollars.    The  subject  of  insurance  was  a  general 

stock  of  goods  in  a  country  store. 

The  declaration  alleged  a  loss  by  fire  on  21st  May, 
1877,  and  set  up,  that  the  policy  having  been  issued 
after  1st  July,  1876,  and  not  having  thereon  endorsed 
the  statutory  conditions  provided  by  OnL  Stat.  89  Fic, 
c.  24  (R.  S.  0.,  c.  162),  was  a  policy  without  conditions 
as  against  the  respondent.  The  appellants  pleaded 
nine  pleas,  the  purport  of  them  being  as  follows : 

1st.  Denial  of  policy ;  2nd.  Denial  of  loss ;  8rd. 
Denial  of  proof  of  loss ;  4th.  Denial  of  particular 
account  of  loss ;  5th.  That  policy  was  made  and 
issued  subject  to  a  condition  that  loss  not  payable 
till  three  months  after  proof  of  loss ;  that  proofs 
of  loss  were  famished  3rd  July,  1877,  and  that 
8  months  did  not  elapse  before  action  brought ;  6th. 
Alleged  that  the  appellants  were  a  mutual  insurance 
company,  incorporated  under  the  laws  of  the  province 
relating  to  such  companies,  and  set  out  conditions 
endorsed  on  policy,  and  among  others  the  condition  as 
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to  three  months  for  payment  after  proof  of  loss ;  and      ^^^ 
concludes  by  averring  that  the  three  months  had  not      i^ 
elapsed ;  7th.  Non-payment  of  assessment  due  on  pre-    ^j^^^ 
mium   note;    8th.  Arson;    9th.  That  more  than  five   Ii^a.  Ck>, 
gallons  of  coal  oil  were  kept  on  premises,  contrary  to      yrkt. 
a  condition  printed  on  policy,  pursuant  to  the  statute 
in  that  behalf. 

The  case  was  tried  before  Mr.  Justice  Morrison  and  a 
jury  on  26th  September,  1877,  when  a  verdict  was 
rendered  for  the  respondent  on  the  first  six  and  the 
eighth  issues,  and  for  the  appellants  on  the  seventh 
and  ninth  issues.    Damages  were  assessed  at  $700. 

At  the  trial  it  was  proved  that  on  the  next  morning 
after  the  fire,  the  respondent  advised  the  appellants  by 
telegraph  of  the  fire,  and  their  secretary  visited  the 
scene  of  the  fire  the  same  afternoon,  when  he  was  in- 
formed of  the  particulars.  On  the  29th  June  the  secre- 
tary wrote  to  the  respondent's  attorney,  that  if  he  had 
any  claim  he  had  b  'tter  send  in  the  papers,  so  that  they 
might  be  submitted  to  the  board.  On  the  8rd  July, 
1877,  the  respondent  sent  in  his  claim  papers  or  proofs 
of  loss,  and  on  the  13th  July,  1877,  the  secretary  wrote, 
stating,  that  after  an  examination  of  the  papers  at  the 
board  meeting,  it  was  resolved  that  the  claim  should 
not  be  paid. 

In  Michaelmas  Term,  1877,  cross  rules  were  obtained, 
and  on  the  15th  March,  1878,  the  Court  of  Queen's 
Bench  gave  judgment  affirming  the  respondent's  verdict 
on  the  seven  issues  found  for  him,  and  entering  a  verdict 
for  resx>ondent  on  the  two  issues  found  against  him. 

From  this  judgment  the  appellants  appealed  to  the 
Court  of  Appeal  of  Ontario,  and  on  the  27th  May,  1879, 
judgment  was  given  dismissing  the  appeal,  and  affirm- 
ing the  judgment  of  the  Queen's  Bench. 

F^m  this  latter  judgment  the  present  appeal  was 
brought. 


66  BTJPUBMB  OOUBT  OF  CANADA.     [VOL  V. 

1880  Mr.  Robinson^  Q.  0.,  for  appellants : 

T^  In   the   case    of  Ballagh    v.    The    Royal   Mutual 

Mutual  jp^y^    Insurance    Company  (1),  •  it    was  held  that    the 

Ins.  Ck>.  statutory  conditions  set  forth  in  the  schedule  to  the 

mt  ^^  ^^ 

Febt.  Fire  Insurance  Policy  Act,  18^6,  Rev.  Stats.  Ont.,  c.  162, 
are  not  applicable  to  policies  issued  by  mutual  insur- 
ance companies.  If  this  decision  is  not  overruled, 
under  the  terms  of  the  policy,  and  by  statute,  c.  161 
Bev.  St.  Onl,,  the  appellants  are  entitled  to  succeed 
under  the  fifth  and  sixth  pleas. 

The  plaintiff  furnished  proofs  on  3rd  July,  1877,  as 
being  proofs  called  for  by  his  policy.  The  loss  was  not 
payable  until  three  months  thereafter.  The  policy  on 
its  face  promises  payment  only  according  to  provisions 
of  the  Act. 

The  policy  also  provides  that  the  loss  or  damage 
should  be  "  estimated  according  to  the  true  actual  value 
of  the  property  at  the  time  t}ie  same  shall  happen,  and 
to  be  paid  within  three  months  after  due  notice  is 
given  by  the  insured  according  to  the  provisions  of  the 
said  act." 

The  action  having  been  brought  in  Augast,  and  the 
proof  papers  having  been  furnished  in  July,  I  contend 
that  the  action  is  prematurely  brought  under  the  agree- 
ment contained  in  the  body  of  the  policy. 

Mr.  McCarthy,  Q.  C,  and  Mr.  Clement  for  respondent: 
The  case  is  narrowed  down  to  the  question  whether 
the  action  has  been  prematurely  brought,  and  also 
as  to  the  question  of  coal  oil.  Although  the  con- 
ditions are  endorsed  on  the  contract,  there  is 
no  reference  made  to  them  in  the  body  of  the 
policy. 

Then,  what  is  our  contract  with  regard  to  time? 
It  is  to  settle  and  pay,  not  after  proof  but  after  due 

(1)  5  Ont  App.  R.  87, 
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notice  is  given,  unless  the  words  "  according  to  the      ^880 
provisions  of  the  Act "  qualify  the  promise.    Now,      Thb 
notice  was  given  three  months  prior  to  the  bringing  of    ^fjob^^ 
the  action,  then  come  the  words  in  the  56th  sec. :  "And   !»»•  ^'o« 
the  proofs  shall,  &c^,  and  such  amount  shall  be  payable     Fbbt. 
in  three  months  after  receipt  by  the  company  of  such 
proofs."    This  refers   to  the  proofs    required  by  the 
policy ;  now,  if  the  conditions  are  not  on  the  policy, 
then  there  are  none.    This  section  cannot  help  the  ap- 
pellants, because  that  section  directs  the  directors  to 
ascertain  and  determine  the  amount  of  loss,  and  then 
goes  on  to  say  that  the  amount  shall  be  payable  in 
three  months,  &c.    The  directors  having  refused  to 
ascertain  and  determine  an  amount,  that  section  does 
not   apply.    Supposing  the  insured  were  dissatisfied 
with  the  determination  of  the  directors,  there  is  noth- 
ing^in^^that  section  to  say  that  such  insured  shall  delay 
action  for  three  months. 

Sorely  this  section  does  not  mean  that  in  all  cases 
they  shall  have  three  months.  The  next  section  shows 
clearly  that  the  object  is  to  give  time  to  determine 
what  the  loss  shall  be,  and  not  the  time  to  make  an 
assessment.  Then,  also,  by  this  Act  a  condition  unjust 
can  be  declared  null. 

I  further  contend  that  the  appellants  have  waived 
their  claim  (if  any)  to  the  three  months  delay,  by 
expressly  refusing  to  pay  the  claims  on  the  13th  July, 
1871. 

Then  I  go  further,  and  say  the  Uniform  Oonditions 
Act  c.  162  does  apply.  This  court  is  not  bound  by  the 
decision  in  Ballagh  v.  The  Royal  Ins.  Co. 

"  The  Fire  Insurance  Policy  Act,  1876,"  was  passed 
after  the  36  Ftc,  c.  44,  s.  52,  and  being  inconsistent 
therewith,  the  latter  section  is  superseded.  See  re- 
marks of  Harrison^  C.  J.,  at  p.  120,  of  43  U.  0.  Q.  B. 

The  oonditions  in  the  body  of  the  policy  and  those 
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1880     pleaded  in  the  5th  and  6th  pleas,  as  to  three  months 

TsB      delay,  differ  from  and  are  variations  of  the  statutory 

FmE^    conditions,  and  being  so,  are  not  binding  on  respondent, 

I^^  Clo.   not  being  indicated  and  set  forth  in  the  manner  pre- 

Frby.     scribed  by  "  The  Fire  Insurance  Policy  Act,  1876." 

""^  There  is  no  difficulty  in  reading  sections  53  and  65 

together,  leaving  out  section  52.     Was  not  the  object 

of  the  whole  act  to  give  three  months  to  pay  after  notice 

and  to  collect  three  months  after  judgment  ?  The  amount 

which  is  postponed  for  payment  is  the  amount  to  be 

determined,  but  not   the  amount  of  the  loss. 

Having  refused  to  arbitrate  or  to  ascertain  the 
amount,  we  submit  we  had  a  right  of  action  for  refusal 
to  ascertain. 

The  only  object  of  sec.  66  is  to  fix  some  way  of 
ascertaining  the  amount.  The  learned  counsel  relied 
upon  thejudgment  of  the  Court  appealed  from  delivered 
by  MosSf  O.J.  (1),  and  the  judgment  of  Harrison^  0.  J., 
in  this  case  (2);  and  on  the  judgments  of  Harrison^ 
C.  J.,  and  Wilson,  J.,  in  Ulrich  v.  National  Ins.  Co.  (8). 
See  also  Parsons  v.  Citizens^  Ins.  Co.  (4) ;  Parsons  v. 
Queen  Ins.  Co,  (5). 

EiTCHiE,  0.  J. : 

The  only  point  we  have  now  to  determine  is 
whether  the  Act  to  secure  uniform  policies  applies 
to  mutual  insurance  companies.  I  have  carefully 
read  the  decision  of  the  Court  of  Appeal  in  the 
case  of  Ballngh  v.  The  Royal  Mulual  Fire  Its.  Co.  (6) 
decided  in  March  last,  and  which  has  been  just 
reported,  in  which  case  that  court  held  that  policies 
issued  by  mutual  insurance  companies  were  not 
governed  by  the  Act  to  secure  uniform  policies,  and 

(1)4  Ont.  App.  R.  293.  (4)  4  Ont  App.  R.  96. 

(2)  43  U.  C.  Q.  B.  1 1 1.  (5)  4  Ont.  App.  R.  103. 

(3)  42  U.  C.  Q.B.  141.  (fi)  5  Ont  App.  R,  b7. 
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after  consideration  of  the  reason  there  given,  I  am  not  1^^ 
prepared  to  dissent.  I  agree  that  the  appeal  should  be  thb 
allowed,  and  the  rule  made  absolute.  Mutual 

Ins.  Co, 

FouBNiEB,  J.  concurred.  v. 


Fbet. 


Hbnby,  S.  : 

I  concur  in  that  judgment.  I  am  certainly  con- 
vinced that  the  Legislature  did  not  intend  to  include 
mutual  insurance  companies. 

Taschebbau,  J.  concurred. 

GWYNNB,  J : 

For  the  reasons  given  at  large  in  my  judgment  in 
7%e  Citizens  Insurance  Company  v.  Parsons^  I  am  of 
opinion  that  this  appeal  should  be  allowed.  I  am  of 
opinion,  for  the  reasons  already  given  in  the  case  above 
referred  to,  that  the  Fire  Insurance  Act  of  18Y6,  Ontario, 
was  ultra  vires  of  the  Provincial  Legislature.  I  entirely 
agree,  however,  with  the  judgment  of  the  Court  of 
Api>eal  of  Ontario  in  Ballagh  v.  The  Royal  Mutual 
Insurance  Company  to  the  effect  that  (assuming  the 
Local  Legislature  to  have  had  jurisdiction  to  pass  that 
Act)  it  is  difficult  to  conceive  it  possible  that  the 
Legislature  intended  by  the  language  used  in  the  Act 
to  repeal  or  annul  the  plain  provisions  respecting 
mutual  insurance  companies,  so  precisely  enacted  in 
the  Mutual  Fire  Insurance  Companies  Acts,  and  that 
thef^fore  the  Courts  should  not  construe  the  Act  of  1876 
as  repealing  or  annulling  any  of  such  provisions.  But  I 
confess  that,  to  my  mind,  it  is  easier  to  construe  the 
Act  of  1876  as  intended  to  apply  to  mutual  insurance 
companies  conducting  the  business  of  fire  insurance 
purely  upon  the  mutual  principle  of  indemnifying  each 
other  by  contributions  among  themselves,  over  which 
companies  the  Local  Legislatures  might  assert  jurisdic- 
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1880      tion  equally  as  to  proprietory  or  stock  insurance  com- 

Thb  panics  insuring  for  cash  premiams  paid  to  them,  as  a 
MuTDAL  matter  of  business  and  for  profit,  over  which  species  of 
Ins.  Co.    insurance  being  a  branch  of  trade,  they  had,  in  my 

F^Y.  opinion,  no  jurisdiction  whatever,  than  it  is  to  give  to 
Q  the  language  of  the  Act  of  1876  the  effect  of  wholly 

— .  perverting  the  operation  of  a  contract  to  the  terms  of 
which  the  respective  parties  thereto  had  mutually 
agreed,  so  as  to  enable  one  of  the  parties  thereto,  who 
had  violated  all  the  terms  of  the  contract,  to  recover 
against  the  other  who  had  violated  none  of  them,  and 
although  it  was  the  express  agreement  of  the  party 
violating  the  terms  that  in  such  case  he  should  have 
no  claim  whatever  against  the  other,  but  that  such 
other  should  in  that  case  be  released  from  all  liability. 
But  quot  homines  tot  sententicd. 


Upon  the  settlement  of  the  minutes  of  the  order  in 
appeal  the  question  arose  as  to  whether  the  court  had 
held  the  action  prematurely  brought,  and  the  court 
intimated  that  they  were  of  opinion  that  the  appellants 
under  the  policy  were  entitled  to  three  months  from 
the  date  of  the  furnishing  of  the  claim  papers  before 
being  subject  to  an  action,  and  that  therefore  the  action 
had  been  prematurely  brought. 

Appeal  allowed  with  costs. 

Solicitors  for  api>ellants :  Guthrie^  Watt  Sf  Outten. 

Solicitors    for    respondent:    Bowlby^    Colquhoun    Sf 

Clement. 
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CONTROVERTED  ELECTION  OF  THE  1880 

COUNTY  OF  BELLECHASSE.  'N^,  5. 


1881 


AOHILLB  LAETJB Appellant:  ••*'«^"' 

ALEXIS  DESLAUBIEBS..... Responpskt. 

ON  APPEAL  FROM  THE  JUDGMENT  OF  THE  SUPERIOR 
COURT,  DISTRICT  OF  MONTMAGNY,  P.Q. 

EUcHon  Petition — Supreme  Court  Act,  See.  H^Bight  to  send  haek 
record  for  further  adjudication — Bribery — Appeals  from  find- 
inge  upon  matters  of  fact — Insuffteieneif  of  return  of  election 
expenses — Personal  expenses  of  candidate  to  he  included. 

The  arigiziAl  petition  oame  before  Mr.  Justice  McCord  for  triaL  and 
WM  tried  by  him  on  the  meritS;  subject  to  an  objection  to  his 
jorisdiction.  The  learned  Judge,  having  taken  the  case  en  dilib4r4f 
arriyed  at  the  conclusion  that  he  had  no  jurisdiction,  declared 
the  objection  to  his  jurisdictioD  well  founded,  and  **  in  conse- 
quence the  objection  was  maintained,  and  the  petition  of  the 
petitioner  was  rejected  and  dismLiBed." 

This  judgment  was  appealed  from,  and  the  now  respondent,  under 
sec.  48  of  the  Supreme  Court  Act,  limited  his  appeal  to  the 
question  of  jurisdiction,  and  the  Supreme  Court  held  that  Mr. 
Justice  McOord  had  jurisdiction,  and  it  was  ordered  that  the 
record  be  transmitted  to  the  proper  officer  of  the  lower  court, 
to  have  the  said  cause  proceeded  with  according  to  law. 

The  record  was  aooordingly  sent  to  the  prothonotary  of  the  Sitf>erior 
Court  at  Montmagny,  Mr.  Justice  McCord,  after  having  offered 
the  counsel  of  each  of  the  parties  a  re-hearing  of  the  case,  pro- 
ceeded to  render  his  judgment  on  the  merits  and  declared  the 
•lection  void.  The  respondent  then  appealed  to  the  Supreme 
Court,  and  contended  that  Mr.  Justice  McCord  had  no  jurisdic- 
tion to  proceed  with  the  case. 


*Pai8bnt:  Ritohie,  C.  J.,  and  Foumier,  Henryi  Taschereau  and 
Owyaae^  J.J. 
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1880       Heldj — ^That  the  Supreme  Court  on  the  first  appeal,  could  not,  even 
L^RTTK  ^^  *^®  appeal  had  not  been  limited  to  the  question  of  jurisdiotioni 

9.  have  given  a  decision  on  the  merits,  and  that  the  oinler  of  this 

Dks-  court  remitting  the  record  to  the  proper  officer  of  the  court  a 

_  quo  to  be  proceeded  with  according  to  law,  gave  jurisdiction  to 

Mr.  Justice  Me  Cord  to  proceed  with  the  case  on  the  merits,  and 
to  pronounce  a  judgment  on  such  merits,  which  latter  judgment 
was  properly  appealable  under   sec.   48,  Supreme    Court  Act 
(Foumier  and  Henry,  J.J.,  dissenting). 
The  charge  upon  which  this  appeal  was  principally  decided  was 
that  of  the  respondent's  bribery  of  one  David  Asselin.    The 
learned  Judge  who  tried  the  case  found,  as  a  matter  of  &ct,  that 
appellant  had  underhandedly  slipped  into  Asselin's  pocket  the 
$5  for  a  pretended  purpose,  that  was  not  even  mentioned  to  the 
recipient ;  that  this  amount  was  not  included  iu  the  published 
return  of  his  expenses  as  required  by  the  Election  Act,  and  this 
payment  was  bribery .     The  evidence  bearing  on  this  charge  is 
reviewed  in  the  judgments  below. 
Held^^-ThaX  an  Appellate  Court  in  election  cases  ought  not  to  reverse 
on  mere  matters  of  fact  the  findings  of  the  Judge  who  has  tried 
the  petition,  unless  the  court  is  convinced  beyond  doubt  that 
his  conclusions  are  erroneous,  and  that  the  evidence  in  this  case 
warranted  the  finding  of  the  court  below  that  appellant  had 
been  guilty  of  personal  bribery. 
2.  Per  TaschereaUj  J., — That  the  personal  expenses  of  the  candidate 
should  be  included  in  the  statement  of  election  expenses  required 
to  be  furnished  to  the  Returning  Officer  under  37  Vie,,  c.  9,  sec. 
123.     [Foumier  and  Henry,  J.  J.,  expressed  no  opinion  on  the 
merits .  ] 

[The  judgment  of  McCord,  J.,  (1)  on  the  other  charges  was 
also  affirmed.  ] 

Appeal  jfrom  the  judgment  of  Mr.  Justice  McCord, 
of  the  Superior  Court  for  Lower  Canada,  by  which  the 
election  of  the  appellant,  as  the  member  representing 
the  County  of  Bellechasse  in  the  House  of  Commons  of 
the  Dominion  of  Canada,  was  declared  void,  and  the 
appellant  personally  found  guilty  of  bribery. 

At  the  general  elections  of  September,   1878,  the 
appellant  was  returned  for  the  electoral  district  of 

(1)  6  Q.  L.  R.  100. 
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Bellechasse^  and  his  election   was  contested  by  the      1^80 
respondent.  Lasub 

Mr,  Justice  McCord,  before  whom  the  matter  of  the  j^^ 
petition  against  the  return  of  the  appellate t  was  tried,  ulubibrs. 
having  heard  the  parties  and  their  witnesses,  as  well 
on  the  merits  of  the  case  as  on  an  objection  taken  to 
the  jurisdiction  of  the  court,  on  the  ground  that  the 
Dominion  Controverted  Elections  Act  of  1874  was  uncon- 
stitutional, j&nally,  on  the  22nd  April,  1879,  without 
adjudicating  on  the  merits  of  the  case,  decided  that  he 
had  no  jurisdiction,  and  on  that  ground  alone  dismissed 
the  petition  of  the  respondent.  The  respondent 
appealed  from  Mr.  Justice  McCord's  judgment  to  the 
Supreme  Court.  Upon  that  appeal,  Mr.  Justice  Mc 
Cord's  judgment  was,  on  the  8rd  March,  1880, 
reversed,  the  Supreme  Court  holding  that  the  Act 
was  constitutional,  and  that  Mr.  Justice  McCord 
had  jurisdiction  to  hear  and  deteimine  the  case, 
and  it  was  ordered  that  the  record  should  be 
transmitted  to  the  officer  by  whom  it  had  been  sent  to 
the  Supreme  Court,  to  have  the  said  cause  proceeded 
with  according  to  law.  Upon  the  record  being  sent 
back  as  ordered  to  the  Prothonotary  of  the  Superior 
Court  for  the  District  of  Montmagny,  Mr.  Justice  McCord 
took  up  the  case,  and,  on  the  10th  May,  1880,  pro- 
nounced the  following  judgment : 

"  Having  heard  the  parties  and  their  witnesses, 
examined  into  the  evidence  and  documents  filed  and 
duly  deliberated ; 

"  Considering  that  it  is  proven  that  an  agent  of  the 
respondent  committed  corrupt  practices  at  the  said 
election,  by  treating  voters  on  the  day  of  polling,  on 
account  of  such  voters  having  voted  ;  that  another  agent 
of  the  respondent  also  committed  corrupt  practices  in 
the  same  manner,  and  that  another  agent  of  the  res- 
pondent committed  corrupt  practices  at  the  said  election 
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1880      by  paying  for  the  conveyance'  of  a  voter  to  and  from 
Labub     the  poll  on  the  day  of  polling ; 

DBS-  '*  Considering  that  it  is  proved  that  the  respondent 

LAURixBs.  himself  committed  corrupt  practices  at  the  said  election : 
Ist.  By  giving  money  to  a  voter  in  order  to  induce  him 
to  endeavor  to  procure  the  return  of  the  respondent ; 
2nd.  By  threatening  another  voter  with  the  loss  of  his 
place,  and  also  promising  to  endeavor  to  procure  for  the 
said  voter  an  employment  in  order  to  induce  him  to 
refrain  from  voting  at  the  said  election ;  8rd.  By  threat- 
ening a  voter  with  a  prosecution  for  damages  in  order 
to  induce  him  to  refrain  from  voting  at  the  said  election ; 
and,  4th.  By  threatening  another  voter  with  the  loss  of 
his  employment,  in  order  to  induce  him  to  refrain  from 
voting  at  the  said  election ; 

"I  hereby  declare  and  adjudge,  that  the  said  res- 
pondent Achille  Larue  was  not  duly  elected  and 
returned  at  the  said  election ;  and  that  the  said  election 
is  void.  And  I  further  adjudge  and  order  that  the  res- 
pondent do  pay  to  the  petitioner  his  costs  in  this  cause. 

By  the  Court, 

A.  Bender,  P.  S.  0.  M." 

It  is  from  that  judgment  that  the  present  appeal  was 
taken,  and  the  grounds  of  api>eal  were : 

1st.  That  Mr.  Justice  McOard  had  no  right  or  juris- 
diction to  take  up  the  case  as  he  did,  and  give  the 
judgment  complained  of;  2nd.  That  supposing  he 
could  have  taken  cognizance  of  the  case,  he  could  not 
pronounce  a  judgment  upon  the  merits  of  the  case ; 
8rd.  That  the  judgment  complained  of  is  not  supported 
by  the  evidence  in  the  case. 

Mr.  Langelier,  Q.(y.,  appeared  for  the  appellant,  and 
Mr.  Amyoi  for  the  respondent. 

The  charges  upon  which  this  appeal  was  decided, 
and  the  arguments  and  authorities  relied  on  by  counsel, 
are  reviewed  in  the  judgments. 
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ElTCHIE,  0.  X  :  1881 

(After  reading  the  above  statement  of  the  case,  pro-    ^^^^ 
ceeded  as  follows) ;  d^ 

^I  think  there  is  nothing  whatever  in  the  two  first  '^"^""^ 
objections.  It  has  been  very  strongly  urged  that  the 
petition  having  been  heard  on  the  merits  and  dismissed 
in  the  court  below,  it  must  be  assumed  to  have  been 
dismissed  on  the  merits,  and  the  appellant  having  ex- 
pressly confined  his  appeal  in  his  notice  of  appeal  to  the 
question  of  jurisdiction,  this  judgment  on  the  merits 
was  not  appealed  from*  In  his  factum  the  appellant 
thus  puts  his  contention  : 

2nd.  Mr.  Justice  MeOordf  supposing  he  could  take  cognizance  of 
the  case  as  he  did,  could  not  pronounce  any  judgment  on  the  merits 
of  the  case. 

It  will  be  remembered  that  the  trial  of  the  case  had  taken  place, 
that  after  the  adduction  of  their  evidence  by  both  parties  the  case 
had  been  argued  on  the  merits  and  reserved  by  Mr.  Justice  McCord } 
that  nearly  three  months  afterwards  he  gave  his  judgment  of  the 
22nd  April,  1879.  By  that  judgment  he  does  not  merely  say  that  he 
declines  to  act  in  the  matter,  but  that  he  dismisses  the  petition  alto- 
gether :  the  peiiiion  of  the  Petitioner  is  rejected  and  dismissed. 

Now  the  petition  could  only  be  rejected  and  dismissed  by  him  as  it 
had  been  submitted,  viz :  on  its  morit**.  We,  therefore,  say  that  the 
petition  stood  dismissed  by  a  judgment  not  appealed  from,  nor  im- 
pugned in  any  other  way,  when  Mr.  Justice  MeCord  again  took  it  up 
and  rendered  the  judgment  complained  of. 

It  is  true  that  Mr.  Justice  McCord  says,  in  the  said  judgment,  that 
he  dismisses  the  petition  only  on  the  ground  that  he  has  no  jurisdic- 
tion. But  we  contend  that  we  have  nothing  to  do  with  the  reasons 
of  the  judgment,  and  that  we  must  consider  the  judgment  itself 
which  dismissed  the  petition  when  it  had  been  fully  submitted  on  its 
merits. 

I  fail  to  see  the  least  force  in  this  objection. 

The  Jttdge  below  refused  to  adjudicate  on  the  peti- 
tion or  on  the  merits  of  the  case,  because  he  held  he 
had  no  jurisdiction.  As  to  the  now  re8i>ondent's  limit- 
ing or  confining  his  appeal,  there  was  nothing  to  limit 
01  confine,  there  was  no  decision  on  separate  distinct 
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1P81      proiK)8itioiis  of  law  and  fact,  there  was  o&ly  one  deddon 
Lakub     on  one  proposition  of  law — all  he  could  appeal  i^gionst 

Bks-      ^^^'^  ^^^^  decision,  and  all  he  could  do  was  to  ask  the 

LAURiEBs.  court  to  rcversc  that  determination  and  hold,  in  oppQsi- 

Bitchie"cJ.*^^^  to  the  Judge,  that  he  had  jurisdiction,  and  there- 

fore  should  have  adjudicated  on  the  matter  of  the 

petition  on  the  merits;  and  this  is  simply  what  the 
appellant  did  do,  and  all  this  court  did  was  to  say  that 
his  contention  was  right  and  that  the  Judge  was  not 
without  jurisdiction ;  that  he  should  not  have  rejected 
or  dismissed  or  refused  to  determine  the  case  on  the 
merits,  but,  instead  thereof,  should  have  proceeded  to  a 
final  adjudication  of  the  matters  in  controversy  on  the 
merits.     Suppose  we  sustained  the  now  appellant^s 
contention,  refused  to  review  this  case  on  the  merits, 
and  adjudged  that  Judge  McCord  had  no  right  to  go 
on  with  the  investigation  or  to  adjudicate  on  the  merits 
of  the  petition,  it  could  only  be  on  the  ground  contended 
for,  that  the  petition  had  been  already  dismissed,  by  the 
decision  of  the  Judge  below,  on  the  merits,  when  in 
fact  it  had  not  been,  and  that  that  decision  had  not 
been  appealed  from,  when  there  was  no  such  decision 
to  appeal  from.    The  petition  does  not,  at  this  moment, 
in  fact  or  in  law,  stand  on  the  records  of  any  court 
dismissed  on  any  ground  whatever ;  the  only  judgment 
of  dismissal,  if  judgment  of  dismissal  it  was,  that  has 
ever  been  given,  has  been  reversed.    This  court  has 
said  the  Judge  was  wrong  in  the  conclusion  at  which 
he  arrived  in  the  only  decision  or  judgment  he  ever  did 
give,  and  so  this  court  reversed  that  decision.    If  we 
now  say  further  proceedings  in  the  case,  after  the  re- 
versal of  his  judgment,  cannot  be  had,  to  dbptpse  of  the 
real  matters  in  controversy  which  never  yet  have  been 
adjudicated  on,  what  is  to  become  of  the  i)etition  ? 
This  court  could  not  certify  that  it  had  been  dismissed, 
if  the  judgment  below  was  really  a  judgment  of  dis- 
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missal,  because  this  court  reversed  that  judgment ;  for      ^^81 
the  same  reason  the  Judge  below  could  not  certify  that    Labub 
the  petition  had  been  dismissed  by  him,  because  his      -^^ 
judgment  of  dismissal  ceased  to  be  a  judgment  after  lattribu. 
reversal  by  this  court.    But  in  no  case,  and  under  no mtchieOJ. 
circumstances,  could  he  truthfully  certify  that  the  peti- 
tion had  been  dismissed  on  the  merits,  because  the 
merits  never  were  adjudicated  on  by  him,  or  by  any 
other  court. 

The  only  true  certificate  that  could  be  given  would 
be  that  the  Judge  of  firsi.  instance  had  not  adjudicated 
on  the  petition  on  the  merits,  but  had  refused  to  do  so 
for  alleged  want  of  jurisdiction ;  that  this  court  had 
adjudged  that  he  had  jurisdiction  and  should  have  de- 
cided the  case  on  the  merits  and  transmitted  the  record 
to  the  court  below  to  be  proceeded  with  according  to  law. 
This  is  not  the  certificate  contemplated  by  the  Act,  and 
could  not  and  would  not,  I  should  conceive,  be  accepted 
by  the  House  of  Commons  as  a  final  determination  of 
the  matter.  The  Judge  having  stayed  his  hand  on  the 
ground  that  he  had  no  jurisdiction  to  proceed,  and  hav- 
ing been  set  right  in  this,  and  his  judgment  thereon 
having  been  absolutely  reversed,  why  should  not  the 
petition  stand  as  if  no  such  erroneous  decisions  had  been 
given?  When  the  Judge  discovers  his  error,  why 
should  the  case  not  be  heard,  determined  and  disposed 
of  on  its  merits  according  to  law  1  When  the  Judge 
thought  he  had  no  jurisdiction  he  stopped  the  investi- 
gation and  adjudication  ;  when  he  finds  he  has  jurisdic- 
tion, why  should  he  not  go  on  aijid  do  his  duty  ?  This 
court,  having  given  the  judgment  the  court  below 
should  have  given,  necessarily  leaves  the  case  just  in 
the  position  it  would  have  been  had  the  Judge  deliv- 
ered that  judgment  in  the  first  instance,  and  must 
necessarily  be  proceeded  with  after  the  judgment  given 
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1881      by  this  court  as  it  should  and  would  have  been  had 
l][^     the  Judge  delivered  it  himself. 

^'  I  must  say  I  can  see  nothing  in  reason  or  law  to 

LAURiBRs.  prevent  this  being  done ;  on  the  contrary,  I  think  it 
RitchioC  J.  '^o^^  ^^  ^  scandal  on  the  law  if  he  could  not  and  if  he 
did  not  do  so. 

Suppose  the  Judge,  at  the  outset  of  the  hearing,  had 
thought  that  he  had  no  jurisdiction,  or,  after  having 
heard  part  of  the  evidence  in  the  case,  it  had  occurred 
to  him  that  he  was  without  jurisdiction,  and  so  he  de- 
cided not  to  proceed  further  in  the  case,  (and  that  is,  in 
fact,  just  the  present  case,)  and  the  party  aggrieved  comes 
to  this  court  to  get  the  Judge  set  right  and  his  juris- 
diction affirmed,  and  it  is  affirmed,  is  this  court  to 
assume  the  functions  and  duties  of  the  Judge  and  try 
the  case  on  the  merits  from  the  start,  or  take  it  up  where 
the  Judge  left  off  ?  This  is  or  must  be  the  respondent's 
contention,  in  fact. 

In  answer  to  this :  section  48  of  the  Supreme  and 
Exchequer  Court  Act  has  been  invoked  as  sustain- 
ing the  contention  that  the  appellant  should  have 
appealed  as  against  a  dismissal  of  the  petition  on 
the  merits,  and  that  then  this  court  could  have 
heard  evidence  and  adjudicated  on  the  case  on  the 
merits  under  the  words  of  the  section,  "and  in 
case  it  appears  to  the  court  that  any  evidence  duly 
tendered  at  the  trial  was  improperly  rejected,  the  court 
may  cause  the  witness  to  be  examined  before  the  court  or 
a  Judge  thereof  or  upon  commission." 

I  think  this  has  no  application  at  all  to  the  present 
case.  I  think  this  court  has  no  original  jurisdiction 
in  election  cases,  that  there  can  be  no  appeal  to  this 
court  except  from  an  adjudication  of  the  Judge  who 
tried  the  petition  on  a  question  of  law  or  fact.  The 
words  are  :  "  Any  party  to  an  election  petition  in  said 
Act  (Controverted  Election  Act)  who  may  be  dissatisfied 
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with  the  deciiton  of  the  Judge  who  has  tried  the  peti-      1881 
tion  on  any  question  of  law  or  fact,  and  desires  to     lIrub 
api>eal  against  the  same,  may,"  &c.    The  latter  part  of      j^- 
section  48  referred  to  simply  provides  that  where  evi-  lauribbs. 
dence  has  been  duly  tendered,  and  rejected  by  the  jyt^J^(j^^ 
Judge,  in  a  case  which  he  has  heard  and  finally  deter- 
mined, and  this  court  should  hold  that  the  evidence 
was    legally    admissible  and  should  not  have  been 
rejected,  and  so  overrule  the  decision  of  the  Judge 
the  evidence  so  rejected  may  be  supplied,  on  appeal, 
in  the  manner  pointed  out ;  but  surely  by  no  construc- 
tion can  this  be  held  to  give  this  court  original  juris- 
diction to  hear  and  determine  a  case  never  determined 
in  the  court  below,  and  td  examine  witnesses  never 
duly  tendered  at  the  trial,  nor  improperly  rejected,  for 
the  reason  that  the  Judge,  though  he  heard  evidence, 
ultimately  refused  to  try  and  decide  the  case  on  the 
merits  for  alleged  want  of  jurisdiction.    This  court  is 
not  a  court  of  first  instance,  and  to  give  it  jurisdiction 
there  must  be  a  decision  on  a  question  of  law  or  fact 
against  the  decision  of  which  dissatisfied  parties  desire 
to  appeal. 

It  was  also  strongly  urged  that  after  the  judgment  of 
this  court  "  Judge  Mc  Cord  had  no  right  to  take  up  the 
case  as  he  did."  The  appellant  thus  puts  his  contention 
on  this  i)oint  in  his  factum : — 

Now  the  appellant  contends  that  Mr.  Justice  McCord  had  no  right 
to  do  so.  By  his  first  judgment  of  the  22nd  April,  1879,  he  had 
entirely  disposed  of  the  case  before  him ;  he  was  by  that  judgment 
functus  officio,  and  dispossessed  of  the  case.  Unless  he  was  then 
again  put  in  possession  of  the  same  by  the  judgment  of  this  court|  he 
could  no  more  take  cognizance  of  the  case  unless  he  was  entrusted 
with  it  in  the  usual  course  of  procedure  fixed  by  law. 

And  he  says : — 

Nobody  will,  for  one  moment,  pretend  that  the  judgment  of  this 
court  did  authorize  Mr.  Justice  McCord  or  any  other  Judge  or  court 
to  take  up  the  case.  That  judgment,  after  having  reversed  Mr. 
Justice  JfcCbrcTff  decision  on  the  ground  of  jurisdiction,  merely 
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1881       ordered  the  transmission  of  the  record  to  the  Prothonotary  of  Mont- 
magny  to  have  the  eaid  cause  proceeded  with  according  to  law. 

And  yet,  strange  to  say,  he  adds  : — 

This,  we  contend,  had  the  efiect  of  putting  the  parties  in  a  position 
to  proceed  in  the  court  below  as  if  Mr.  Justice  ilfoCoreTf  judgment  on 
^       the  question  of  jurisdiction  had  not  been  rendered. 

And  he  farther  contends  : — 

The  appellant  contends  that  if  anything  more  could  be  done  as  to 
the  merits  of  the  case,  it  could  only  have  been  after  an  application 
to  the  court  by  one  of  the  parties,  pursuant  to  notice  to  the  other,  to 
have  a  suitable  day  and  place  fixed  for  the  trial  of  the  case  or  for  the 
hearing  of  the  same  upon  the  evidence  already  adduced  iDominion 
Controverted  Elections  Act,  1874,  see.  11). 

The  only  part  of  all  this  contention  that  I  can  at  all 
appreciate  is  where  the  respondent  says  the  transmit- 
ting the  record  to  the  Prothonotary  of  MoTitmagny  to 
have  said  cause  proceeded  with  according  to  law,  was 
to  put  "  the  parties  in  a  position  to  proceed  in  the  court 
below  as  if  Mr.  Justice  McCdrtTs  judgment  on  the 
question  of  jurisdiction  had  not  been  rendered."  This 
states,  in  my  opinion,  with  the  strictest  accuracy,  just 
what  the  effect  of  the  judgment  of  this  court  was, 
namely,  saying  to  Mr.  Justice  McCord :  '*  You  should 
not  have  given  the  judgment  you  did,  but  instead 
thereof  you  should  have  decided  that  you  had  jurisdic- 
tion, and  assumed  jurisdiction  in  the  case,  and  should 
have  decided  it  on  the  merits,"  which  Judge  McCordy 
acting  on  the  decision  of  this  court,  rightfully,  I 
think,  proceeded  to  do. 

As  to  the  want  of  notice  and  as  to  the  necessity 
of  an  application  to  the  court  ''to  have  a  suitable 
day  and  place  fixed  for  the  trial  of  the  case, 
or  for  the  hearing  of  the  same  upon  the  evidence 
already  adduced  under  the  Dominion  Controverted 
Elections  Act,  1874,  sec.  11 :" 

Before  Mr.  Justice  McCord  rejected  or  dismissed  the 
petition  for  want  of  jurisdiction,  all  the  evidence  of  both 
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parties  had  been  heard,  and  the  case  had  been  argued  on      ^^^ 
the  merits  and  reserved  for  judgment,  and  so  was  in  a    Larthi 
position  to  be  decided  on  the  merits,  and  doubtless      p^ 
would  have  been  so  decided  but  for  the  opinion  of  the  laubims. 
Judge  on  the  question  of  jurisdiction ;    but,  notwith-  Ritoliie,C J. 
standing  which,  when  the  record  went  back  for  a  final 
adjudication,    the   learned   Judge,   in   his  judgment 
appealed  from  and  now  before  us,  says  : — 

On  the  31  at  January,  1879,  the  trial  of  this  cause  was  closed,  hoth 
parties  were  fully  heard,  and  the  case  lay  before  me  for  a  decision 
npon  the  merits  subject,  however,  to  certain  objections  to  my  juris- 
diction filed  by  the  respondent. 

Being  of  opinion  that  I  was  without  jurisdiction,  I  abstained  from 
adjudicating  upon  the  petition;  but  my  judgment,  maintaining  the 
respondent's  objections,  having  been  reversed  by  the  Supreme  Court, 
the  record  was  sent  back  "  to  have  the  said  cause  pi-oceeded  with 
acoonling  to  law,"  and,  consequently,  I  again  found  the  case  before 
me  for  a  decision  upon  the  merits. 

Although,  as  I  have  just  said,  the  parties  had  already  been  fully 
heard,  I  felt  that,  owing  to  the  length  of  time  which  had  elapsed  since 
the  hearing,  they  miglit  fairly  desire  to  refresh  my  memory  as  to 
their  respective  arguments  and  pretensions.  I  therefore  offered  the 
coimsel  of  each  of  the  parties  a  re-hearing  of  the  case,  but  on  both 
sides  this  was  considered  unnecessary,  and  my  offer  was  declined.  It 
only  remains  with  me  now  to  render  my  judgment,  and,  before  doing 
80,  to  explain  the  ground  upon  which  it  is  founded. 

Under  these  circumstances  what  pretence  can  the 
party,  now  appellant,  have  to  allege  that  "  the  whole 
case  should  hare  been  gone  through  again." 

On  the  merits  of  the  case,  I  regret  to  say  that  after  a 
careful  examination  of  the  evidence  I  cannot  come  to 
the  conclusion  that  the  learned  Judge  who  tried  this 
petition  was  wrong  in  his  appreciation  of  that  evidence 
in  the  case  of  Asselin,  and  not  being  so  satisfied,  it 
would  not  be  right  for  me  to  disturb  the  judgment. 
As  applicable  to  this  case,  I  fully  and  entirely  agree 
with  the  observations  made  by  my  learned  pre- 
decessor in  the  case  of  Samerville  v.  Laflanme  (1)  where 
he  says : — 

(1)  2  Can.  S.  C.  R.  260. 
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1881  In  a  matter  of  this  kind  when  the  two  witnesses  appear  to  be  equally 


respectable^  and  they  positively  contradict  each  other,  and  the  sur- 

0^         rounding  circumstances  do  not  lead  the  Judges  in  the  Appellate  Court 

Baa-       clearly  to  the  conclusion  that  the  decision  in  the  court  of  first  in- 

LAuaiBBS.  gjjance  is  wrong,  the  Appellate  Court  ought  not  to  interfere,  though 

Bitchie  CJ.^^y  might  have  decided  differently,  if  they  had  seen  the  witnesses. 

And  I  also  feel  the  force  of  his  observations  as  to  the 
position  of  the  Judge  who  has  tried  the  case  ( 1) : — 

But  the  Judge  who  tries  the  cause  in  the  first  instance  has  many 
adyantages  over  those  who  are  called  upon  to  review  his  decision,  he 
sees  the  witnesses,  hears  their  answers,  sees  whether  they  are  prompt, 
natural,  and  given  without  feeling  or  prejudice,  with  an  honest  desire 
to  tell  the  truth,  or  whether  they  are  studied,  evasive  and  reckless, 
or  intended  to  deceive,  &o. 

A  case  such  as  this  is  very  different  from  a  case  at  com- 
mon law;  there  the  witnesses  are  in  general  disinterested 
parties,  unconnected  with  the  case  and  so  more  or  less 
impartial,  while  in  election  cases  the  witnesses  are  gene- 
rally strong  partizans,  or  more  or  less  mixed  up  with 
the  election.  The  opinion  of  the  learned  Judge  who  has 
heard  the  case  is  entitled  to  great  weight,  and  before 
his  decision  can  be  set  aside,  we  must  be  entirely  satisfied 
that  he  is  wrong.  In  affirmance  of  this  view,  we  have 
the  repeated  declarations  of  appellate  courts  that  on 
questions  of  facts,  such  tribunals  must  be  clearly  sat- 
isfied that  the  conclusion  at  which  the  Judge  who  tried 
the  case  arrived  is  not  only  wrong  but  entirely  errone- 
ous. 

With  respect  then  to  the  charge  brought  against 
the  appellant  for  bribing  Asselin,  the  facts  are  these :  It 
appears  that  Asse/in  was  an  influential  man  in  one  of 
the  electoral  districts  and  had  been  friendly  to  Mr.  Larue 
in  a  former  election.  Previous  to  the  election  now  in 
question,  Mr.  LaruCy  while  on  a  canvassing  expedition, 
met  Asselin  on  the  road  and  is  invited  by  Asselin  to  go 
to  his  house,  an  invitation  which  was  accepted.    Asielin 

(1)  P.  227i 
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not  being  at  home,  Mrs.  Asselin  gave  him  and  his  carter      ^^81 
a  cup  of  tea  and  a  biscuit.     On  a  second  occasion  Mr.    Imvb 
Larue  called  at  the  house  of  Asselin  and  was  entertained      jj^' 
by  Asselin  himself  with  a  glass  of  whiskey  and  a  biscuit,  lauribbs. 
and  when  leaving  Mr.  Larue  secretly  or  clandestinely  Ritchie  C.J. 
slipped  a  |5  bill  into  Asselin' s  pocket.  The  witness  says  : 
"  n  fiCa  couU  quelque  chose  dans  ma  poche,  fai  cm  que 
c'itait  un  $5."     It  was  quite  clear  he  never  intended  to 
and  did  not  make  any  charge  for  this  hospitality.    When 
asked  what  was  the  value  of  the  refreshments  supplied, 
he  answered  that  he  had  made  no  charge,  and  that  the 
outside  value  would  have  been  $1,  and  that  when  the 
appellant    slipped    the    money  into    his    pocket,    he 
said :    **  Oardez-ga.'^      Mr.   Larue  does  not  admit  he 
slipped  the  money  into  his  pocket.     He  says  he  put 
it  into  Asselin' s  hands,  but  does  not  deny  he  put  it  there 
clandestinely,  and  assigns  as  a  reason  for  not  giving  it 
to  him  publicly  that  he  was  afraid  he  might  hurt  his 
feelings.    The  reason  he  assigns  for  giving  Asselin  the 
money  is  that  it  was  to  pay  for  the  trouble  he  had  given 
him ;  to  pay  his  expenses  and  those  of  his  friends  he 
should  send  there.    No  friends  were  ever  sent,  no  ex- 
penses were  ever  shewn  to  have  been  incurred,  and  it 
is  beyond  doubt  it  never  was  intended  that  any  part  of 
this  sum  should  be  returned  to  Mr.  Larue. 

It  is  obvious  that  Asselin  received  this  money  not  as 
payment  for  what  he  had  done,  or  for  what  he  would 
do.  Asselin  does  not  appear  to  have  been  an  unfriendly 
witness  to  the  appellant,  but  the  contrary.  There  can 
be  no  dispute,  then,  that  Mr.  Larue  gave  Asselin  $5, 
and  that  he  gave  it  clandestinely,  whether  slipped  into 
his  hand  or  pocket ;  that  at  that  time  no  such  money 
was  due  Asselin,  nor  does  any  subsequent  indebtedness 
appear  to  have  been  incurred. 

In '  addition  to  which,  Mr.  Larue  distributed  among 
different    persons    throughout     the    county   variolas 
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1881      stuns    of    money    amounting   to    seYeral    hundred 
Laxus     dollars.     He  gives  to    one  Lawiontagne  $10  to  $15, 

j^  to  Poidiot  110,  to  Turgeon  $5,  to  PlanU  $20,  to 
uLinantt.  I^ibrecque  #50,  to  Marcotix  $50,  &c.,  in  all,  as  he  himself 
BitchieiGJ.  states,  some  $400  or  $300,  there  being  no  debt  or 
liability  existing,  and  it  does  not  appear  that  any  one 
of  these  parties  rendered  any  account  of  the  disposition 
of  these  funds,  or  that  any  account  was  asked  ior  or 
expected  by  the  appellant,  and  we  are  left  with  the 
simple  fact  that  this  candidate  distributed  through  the 
county,  to  prominent  men  in  the  county,  sums  of 
money  clearly  to  be  used  in  the  election.  The  law  is 
Tery  clear — that  each  candidate  at  an  election  shall 
appoint  an  agent  or  agents  for  all  his  disbursements, 
and  shall  furnish  the  returning  officer  with  a  proper 
statement  of  his  election  expenses.  In  this  case  there 
was  a  return,  and  according  to  respondent's  own  testi- 
mony, the  amount  of  his  election  expenses  published  by 
his  election  agent,  with  his  knowledge  and  approbation, 
was  not  $100  or  $500,  but  $20,  and  this  sum  did  not 
include  the  $5  paid  Asselin.  As  appellant  says,  no 
account  of  it  was  rendered.  Can  it  be  said  he  has  not 
laid  himself  open  to  the  presumption,  which  the  author- 
ities recognize,  that  this  payment  to  Asselin  and 
these  moneys  so  distributed  were  not  included 
because  they  were  illegally  expended  ?  The  reason 
he  gives  for  not  furnishing  a  statement  of  the  ex- 
penditure of  this  money  is  that  he  considered  that  it 
was  "  personal  expenses,"  and  tliat  he  was,  consequently, 
not  bound  by  the  law  to  pay  it  out  through  an  agent 
or  to  ftimish  an  account  of  it.  But  the  learned  Judge 
of  the  court  below  very  properly  answers  this  in  this 
way: — 

It  is  evident  that  the  respondent's  pretension  that  the  mbneye 
he  expended,  which  are  not  included  in  the  published  statement  of 
b|s  election  eznensesi  were  personal  expenses,  and  such  as  he  was 
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not  bound  to  mAke  known/  is  defeated  by  his  own  testimony.    Com-  1881 

mon  sense  alone  suffices  to  show  that  such  expenditures,  as  I  have  t^''''^ 

enumerated^  are  not  personal  expenses ;  but  even  if  this  were  not  as  i^, 

self-evident  as  it  is,  the  125th  section  of  the  Election  Act  would  ^«s^ 

render  doubt  impossible.  

Surely  Mr.  Larue  cannot  say  that  the  clandestine  Hi tchle^C J. 
payment  of  $6  to  Asselin  was  a  personal  expense.  But 
it  does  not  rest  there,  for  Asselin  adds  "  that  he  did  no 
work  and  i>erformed  no  service  for  the  benefit  of  Mr. 
Larue^  If  the  money  was  intended  to  be  given  as 
money  to  be  spent  as  agent,  Mr.  Asselin  ought  to  have 
returned  what  he  had  not  earned.  Mr.  Larue  never 
asked  for  it,  nor  for  any  account,  and  very  obviously 
never  intended  Asselin  should  make  any  return  or 
furnish  any  account.  What  possible  avail  can  any 
legislation  be  for  the  puri)08e  of  securing  a  free  and 
honest  vote  of  the  electors  if  a  candidate  can  slip  $5 
into  the  pocket  of  one  voter,  give  $10  to  another  and  $20 
to  another,  and  so  on,  and  these  men  never  render  an 
account  of  these  monies,  and  the  candidate  asks  for  and 
expects  none?  Can  there  be  any  other  conclusion 
arrived  at  than  that  these  moneys  were  corruptly 
expended, — and  where  the  Judge,  who  has  tried  the 
case  and  heard  the  witnesses,  has  arrived  at  an  honest 
conclusion  that  such  was  the  case,  how  can  any 
appellate  court,  in  the  face  of  all  these  facts  and  these 
surrounding  circumstances,  say  that  such  a  conclusion 
was  erroneous  ?  It  is  always  more  pleasant  for  a  Judge 
to  arrive  at  a  conclusion  favorable  to  innocence  than 
on6  which  will  bear  so  hard  upon  the  appellant ;  but  it 
is  imi)ossible  for  us  to  say,  on  the  evidence  adduced  in 
this  case,  that  the  learned  Judge  who  tried  this  case 
was  wrong  in  his  appreciation  ot  the  facts. 

There  are  other  cases  put  forward  to  which  I  do 
not  think  it  necessary  to  refer,  as  the  effect  of  my 
judgment  oil  this  case  of  Asselin  is  to  confirm  the 
judgment  of  the  court  below  and  dismiss  the  appeal. 
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18fil  FOUBNIKB,  J.  :— 

Larub  It  is  the  second  time  that  this  case  comes  in  appeal 
Dks-  before  this  court.  The  first  appeal,  under  St^c.  48  of  the 
Supreme  and  Exchequer  Court  Act,  was  limited  to  one 
point,  to  wit:— whether  the  Dominion  Controverted 
Elections  Act  of  1874  was  constitutional.  On  this 
second  appeal  a  very  important  question,  arising 
from  the  interpretation  to  be  given  to  this  same 
48th  section,  is  submitted  to  us,  i.e. — whether  after 
a  first  api>eal,  in  which  the  right  of  appeal  has 
been  limited  (as  it  may  be  under  section  48)  to 
certain  questions  of  law  or  of  fact,  a  second  appeal  may 
be  had  on  that  part  of  the  case  which  was  withdrawn 
from  the  consideration  of  the  court  in  the  first  appeal. 
In  other  words,  could  this  court,  under  the  existing 
law,  at  the  time  of  the  first  appeal,  for  any  reason 
whatever,  when  seized  of  a  case,  send  it  back  to  the 
lower  court  ?  On  the  contrary,  was  it  not  the  duty  of 
this  court  to  give  a  final  judgment  and  to  report  its 
decision  to  the  Speaker  of  the  House  of  Commons,  in 
conformity  with  the  provisions  contained  in  the  48th 
section  ?  Or,  which  would  amount  to  the  same  thing, 
at  that  time  could  there  be  two  appeals  in  a  contro- 
verted election  case  ? 

In  order  to  properly  understand  the  position  of  the 
parties,  it  is  necessary  to  give  a  summary  of  the  facts 
and  procedure  of  the  case.  It  will  be  remembered  that 
after  the  general  elections  of  1878  the  question  as  to 
the  constitutionality  of  the  Dominion  Controverted 
Elections  Act  of  1874  was  raised  in  a  number 
of  cases,  and  that  the  judges  who  where  called  upon 
to  deliver  their  opinion  dissented  from  one 
another.  In  the  court  of  first  instance  the  parties 
in  this  case  did  not  make  this  objection  as  a 
preliminary  objection  within  the  delays  specified  in  the 
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rules  of  practice,  for  it  was  only  when  the  trial  Com-     1^^^ 
menced  that  the  objection  was  made ;  notwithstanding    Larub 
the  objection,  the  judge  ordered  the  trial  to  be  proceeded      -^^^ 
with.    The  case  was  then  heard  on  the  merits  as  well  laurikrs. 
on  the  question  of  law  as  on  the  questions  of  fact.    On  Foumier,  J. 
the  27th  April,  1879,  Mr.  Justice  McCord  delivered  a 
judgment,  dismissing  the  petition,  with  costs.    I  do 
not  assume  that  a  judgment  was  rendered  on  the  merits. 
I  have  in  favour  of  my  jwsition  the  very  words  of  the 
judgment,  which  says  the  petition  is  dismissed.   To  say 
the  reverse,  is  assuming,  in  the  face  of  his  words,  that  no 
judgment  was  given.    The  effect  of  which  was  to  annul 
the  petition  made  by  Deslauriers  against  the  return 
of  the  present  appellant,  as  member  of  the  House  of 
Commons  for  Bellechasse.    The  only  reason  given  for 
this  decision  was  that  the  Controverted  Elections  Act 
was  unconstitutional.    The  questions  of  fact  were  not 
dealt  with,  although  by  the  effect  of  the  judgment  the 
questions  of  fact  as  well  as  the  question  of  law  were 
decided,  the  petition  being  finally  dismissed  with  costs. 
From  this  judgment  the  first  appeal  was  taken. 

Before  referring  to  the  proceedings  taken  on  the 
first  appeal,  I  will  read  that  part  of  section  48  under 
which  t"hey  were  made.  This  section,  after  giving  a 
right  of  appeal  to  the  court,  fixing  the  mode  and 
delays  of  giving  notice  of  appeal  to  the  adverse  party, 
gives  to  the  appellant  the  right  of  limiting  his  appeal 
in  these  words : 

In  «nd  by  which  notice  the  said  party  so  appealing  may,  if  he  de- 
sireB,  limit  the  subject  of  the  said  appeal  to  any  special  and  defined 
question  or  questions  ;  and  the  appeal  shall  thereupon  be  heard  and 
determined  by  the  Supreme  Court,  which  shall  pronounce  such 
judgment  upon  questions  of  law  or  of  fact,  or  both,  as  in  the  opinion 
of  the  said  court  ought  to  have  been  given  by  the  judge^  whose  deci- 
sion is  appealed  from,  and  the  supreme  Court  may  make  such  order 
as  to  the  money  deposited  as  aforesaid,  and  as  to  the  costs 
of  the  appeal   as    it    may   think  just ;    and  in  case   it   appears 
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1881       to  the  conrt  that  any  eyidence  duly  tendered  at   the  trial  was 

•^'^'^       improperly  rejected,  the  Court  may  cause  the  witne.^8  to  be  ezammed 

9.  before  the  court  or  a  Judge  thereof,  or  upon  commission ;  and  the 

Bbs-        Regist'ar  shall  certify  to  the  Speaker  of  the  House  of  Commons  the 

LAURiEKs.  judgment  and  decision  of  the  court  upon  the  several  questions  aa 

Foumier  J.  ^^^  ^^  ^*^*  ^  ^^  1*^>  upon  which  the  judge  appealed  from  might 

— —       otherwise  have  determined  and  certified  his  decision  in  pursuance  of 

the  said  Act,  in  the  same  manner  as  the  said  Judge  should  otherwise 

have  done,  and  with  the  same  effect,  and  the  judgment  and  decision 

of  the  Supreme  Court  shall  be  final  to  all  intents  and  purposes. 

^  Deslauriers^  the  then  appellant  and  the  now  respon- 

dent,  wishing  to  avail  himself  of  these  provisions,  moved 
on  the  22nd  January,  as  follows: — 

22nd  January,  <  880—  Motion  on  behalf  of  the  appellant  that,  inas- 
much as  the  present  appeal  is  only  upon  the  question  of  law  raised 
by  the  respondent,  to  wit:  whether  the  Dominion  Controverted  Elec- 
tions Act  1874  is  constitutional,  the  printing  of  the  record  be  dis- 
pensed with,  and  further,  that  the  delivery  of  any  factum  or  points 
for  argument  in  appeal  be  also  dispensed  with. 

In  support  of  this  motion  Mr.  Taillon^  as  solicitor  for 
the  api>ellant,  made  an  affidavit,  and  by  the  following 
paragraphs  2,  4,  5,  6,  shows  what  De$laurier*s  i>08ition 
was  on  that  appeal. 

2.  That  by  the  said  record  it  appears  that  the  above  named  ap- 
pellant's petition  has  been  dismissed  on  the  grounds  that  The  Domin- 
ion Controverted  Elections  Act,  1874,  is  ultra  vires,  because  it  gives 
to  the  judges  of  the  Superior  Court  of  the  Province  of  QueheCj  and  to 
the  said  Superior  Court  of  the  said  Province  of  Quebec,  a  new  jurisdic- 
tion which  can  be  conferred  only  by  the  Local  Legislature  of  the  said 
province. 

4.  That  the  question  of  law  referred  to  in  the  second  paragraph 
of  this  affidavit  is  the  only  question  of  law  apparent  in  the  said 
record. 

5.  That  the  said  record  is  very  voluminous  and  contains  about 
225  pages  of  foolscap,  and  that  it  would  be  very  costly  and  expensive 
to  get  the  same  printed,  and  that  the  printing  of  the  said  record  and 
of  the  lengthy  evidence  of  numerous  witnesses  on  questions  different 
from  that  before  this  court  would  not  in  any  way  afford  any  additional 
facility  in  the  decision  of  this  case,  because  the  only  question  is  one 
of  law,  namely  : — whether  the  said  Act  is  constitutional  or  not  ]  and  I 
verily  believe  that  the  printing  of  the  said  record,  and  of  the 
evidence  contained  therein  on  facts  and  of  several  documenta  uncon- 
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nected  with  the  point  in  question,  now  before  this  court,  will  be  un-       1881 

necessary  in  the  decision  of  the  point  raised.  ^^^''^ 

Larub 
6.  That  the  appeal  has  been  limited  by  notice  to  the  question  of         |,. 

the  constitutionality  of  the  said  Controverted  Elections  Act  of  1874.       Brs- 

LAURIERS. 

This  proceeding  limiting  the  appeal,  accompanied  by      — ;- 

affidavit  to  show  that  the  required  notice  in  such  a  case      ^'  ' 

had  been  given,  as  seen  above,  was  authorized  by  the 
48th  section,  and  was  subsequently  sanctioned  by  a 
judgment  delivered  on  the  22nd  January,  1880. 

Thus,  as  it  was  his  right  to  do,  the  appellant  withdrew 
from  the  consideration  of  this  court  the  questions  of 
fact.  Whatever  were  his  motives  in  so  doing,  and 
whether  by  adopting  this  procedure  he  well  understood 
his  interests  or  not,  whether  or  not  there  would  bo  a 
failure  of  justice  if  a  second  appeal  is  not  entertained, 
it  is  not  for  us  to  say  ;  all  that  I  need  consider  at 
present  is  whether  he  was  legally  right  when  he  thus 
limited  this  appeal.  It  is  impossible  to  deny  that  by 
the  48th  section  he  was  given  that  option.  His  appeal 
as  limited  was  then  heard  and  adjudged. 

In  this  case,  as  well  as  in  that  of  Valin  v.  Langlois^ 
this  court  unanimously  decided  that  the  Dominion 
Controverted  Elections  Act  q/*  1^74  was  constitutional ; 
and  this  was  the  only  question  upon  whi^h  the  court  was 
called  upon  to  give  its  decision. 

The  order  to  transmit  the  record  to  the  Lower  Oourt 
is  as  follows : — 

That  the  record  in  the  said  appeal  should  be  transmitted  to  the 
proper  officer  of  the  Superior  Court  for  Lower  Canada  in  and  for  the 
District  of  Monimagny,  being  the  officer  by  whom  the  said  record  was 
transmitted  to  this  court,  to  have  the  said  cause  proceeded  with  ao- 
oording  to  law. 

Belying  on  this  order,  the  learned  judge  who  decided 
the  case  in  the  first  instance,  for  a  second  time  under- 
took to  sit  on  the  case,  and  delivered  the  judgment 
which  is  now  appealed  from.  The  appellant  Larue^ 
who  by  this  judgment  was  not  only  unseated,  but  waa 


no  StJPRBMB  COURT  OF  CANADA.     [VOL.  V. 

1881  also  adjudged  personally  guilty  of  corrupt  practices,  in 
Larub  his  turn  brought  the  case  in  appeal  to  this  court.  He 
j^'  denies  that  the  judge  who  had  finally  decided  the  case 
LAUBiERs.  once  had  jurisdiction  to  give  a  second  judgment,  alleg- 
Fournier  J.^S  that  the  judgment  of  this  court  given  on  3rd  March, 
1880,  was  a  final  judgment,  and  that  the  case  could  not 
be  sent  back  to  the  Lower  Court  for  a  judgment  upon 
the  facts.  Is  he  right  in  his  contention  ?  I  will  at 
once  remark  that  it  would  be  a  grave  mistake  to  rely 
on  any  analogy  or  comparison  taken  from  the  procedure 
regulating  civil  cases,  as  applicable  to  election  cases ; 
for  there  cannot  be  any.  In  election  cases,  the  right  of 
appeal,  such  as  we  have  it  here,  does  not  exist  any 
where  else.  It  is  an  exceptional  right,  heretofore  un- 
known, and  which  is  regulated  by  Special  provisions, 
which  are  to  be  found  in  the  48th  section  of  the  Supreme 
and  Exchequer  Court  Act,  and  in  the  special  rules  of  prac- 
tice made  by  this  Court  for  the  prosecution  of  these  ap- 
peals, as  may  be  seen  by  the  50th  Rule  of  the  Su- 
preme Court,  rules  which  declare  that  the  rules  appli- 
cable to  appeals  in  civil  cases  shall  not  apply  to  appeals 
in  controverted  election  cases. 

We  must  therefore  look  only  to  the  48th  section  of 
the  Act  and  the  special  rules,  in  order  to  obtain  a  solu- 
tion to  the  question  now  submitted  to  us. 

Of  course,  I  admit  that  in  ordinary  cases  this  court  has 
not  only  the  power,  but  very  often  it  may  be  its  duty 
to  send  back  a  cause  before  the  court  of  first  instance 
for  one  reason  or  another,  but  in  election  cases,  under 
the  circumstances  of  this  case,  it  seems  to  me  equally 
clear  that  we  have  no  such  i)ower.  There  can  be  no 
circumstance,  I  think,  no  procedure,  by  virtue  of  sec. 
48,  which  could  authorize  this  court,  once  the  appeal 
is  brought  before  the  court,  to  send  back  the  case  to  the 
court  of  first  instance,  in  order  to  be  further  dealt  with. 
I  have  stated  already  that  the  necessary  proceedings  to 
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limit  the  appeal  in  this  case  had  been  taken,  and  that      ^^^l 
they  were  subsequently  sanctioned  by  an  order  of  a    LAKra 
judge  of  this  court.    The  case  having  been  agreed  on      -^^^ 
and  submitted  to  us,  what  were  we  obliged  to  do  ?    Our  lauribi». 
duty  is  well  defined  in  the  48th  section :  —  Fournier  J. 

It  was  to  pronounce  such  judgment  upon  questions  of  law  or  of 
fact,  or  both,  as  in  the  opinion  of  the  said  court  ought  to  have  been 
given  by  the  judge  whose  decision  is  appealed  from,  &c.,  &c. 

The  court  was  bound  to  give  the  judgment  which 
ought  to  have  been  given,  and  this  is  what  was  done 
so  far  as  it  was  in  the  power  of  the  court  to  do.  The 
court  could  not  do  more.  Could  the  court  send  back 
to  the  judge,  who  first  tried  the  case,  that  part  of  the 
case  which  had  been  withdrawn  by  the  act  of  the  pre- 
sent respondent  from  the  consideration  of  this  court  ? 
Certainly  not.  I  cannot  understand  how  a  contrary 
opinion  can  be  seriously  entertained.  The  court  was 
bound  to  deliver  a  final  judgment,  as  required  by  the 
48th  section ; — 

In  the  same  manner  as  the  said  judge  should  otherwise  have  done, 
and  with  the  same  eftectj  and  the  judgment  and  decision  of  the 
Supreme  Court  shall  be  final  to  all  intents  and  purposes. 

It  will  be  remembered  that  this  case  had  been  tried 
upon  the  merits,  argued  on  the  merits,  and  that  a  final 
judgment  dismissing  the  petition  was  delivered  by  the 
judge  who  tried  the  case.  The  case  was,  therefore,  ripe 
for  an  appeal  on  all  questions  of  law  and  of  fact.  If 
the  present  respondent  had  not  limited  his  appeal,  it 
would  have  been  the  duty  of  this  court  to  have  given 
a  judgment  upon  the  questions  of  fact  as  well  as  of  law, 
even  admitting  (which  I  unequivocally  say  they  were), 
that  they  were  not  adjudged  upon  by  the  first  judgment 
dismissing  the  petition. 

It  is  contended  that  if  the  appeal  had  not  been  limited, 
this  court  would  have  had  no  power  to  express  an 
opinion  on  the  questions  of  fact,  because  the  judge  of 
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1S81      the  court  below  had  not  given  any  other  reasons  for 
lI^     his  judgment,  than  that  he  was  of  opinion  the  Act  was 
P^'^      unconstitutional,  and  therefore  did  not  give  any  ji^bdg- 
LAURiBBs.  ment  upon  the  facts.    This  contention  certainly  cannot 
Founuer,J.^  sustained,  for,  on  the  contrary,  if  a  judge,  as  in  the 
present  case,  is  called  upon  to  express  his  opinion  upon 
a  question  of  fact,  does  not  do  so,  that  alone  in  my 
opinion  would  be  a  good  and  valid  ground  of  appeal, 
and  in  such  a  case,  the  law  directs  this  court,  not  to 
send  back  the  record  to  the  judge  who  has  not  given 
a  decision,  but  to  pronounce  such  judgment  as  ought  to 
have  been  pronounced  by  the  Judge  whose  decision  is  ap- 
pealed from. 

If  it  is  said  that  this  court  would  then  be  a  court  of 
original  jurisdiction,  then  I  say  that  we  do  act,  and  it 
is  the  duty  of  this  court  to  act  as  a  court  of  original 
jurisdiction  every  time  that  we  reverse  a  judgment  and 
pronounce  the  judgment  that  the  court  of  original  jur- 
isdiction ought  to  have  pronounced. 

I  therefore  do  not  hesitate  to  say,  that  I  am  of 
opinion,  that  if  the  whole  case  had  been  submitted  to 
us  on  the  first  appeal,  our  duty  would  have  been  to 
pronounce  a  judgment  upon  the  questions  of  fact,  which 
the  judge  of  the  court  below  ought  to  have  pronounced. 
'We  are  asked  also  what  course  would  this  court  have 
adopted,  if  the  judge,  after  hearing  one  or  two  witnesses 
at  the  trial,  instead  of  completing  the  trial,  had  refused 
to  hear  any  more  witnesses  and  pronounced  the  judg- 
ment which  was  the  subject  of  the  first  api>eal  ?  This 
objection  caii  easily  be  answered,  for  by  referring  to 
sec.  48,  it  is  clearly  expressed  what  the  duty  of  the 
court  would  be  in  such  a  case : 

And  in  case  it  appears  to  this  court  that  any  evidence  duly  ten* 
dered  at  the  trial  was  improperly  rejected,  the  court  may  cause  the 
witness  to  be  examined  before  the  court  or  a  jud|;e  thereof  or  upon 
commission 
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Thus,  it  is  clear,  that  instead  of  sending  back  the  case      ^^} 
to  the  court  below,  it  is  the  duty  of  this  court  to  hear    Laeub 
the  witnesses.    This  part  of  section  48,  in  my  opinion,      ^^ 
deprives  this  court  of  all  power  to  divest  itself  of  any  laubimm. 
jurisdiction  over  the  case.     On  the  contrary,  upon  thisFoiirnier,J* 
court  is  imposed  the  duty  of  completing  the  trial,  no 
doubt  for  the  purpose  of  avoiding   any  delays  which 
would  naturally  follow  the  sending  back  of  the  case, 
and  also  for  the  purpose  of  conforming  to  the  spirit  of 
the  law  respecting  Controverted  Elections,  i.  e., — that 
these  cases  should  be  proceeded  with  without  delay 
and  with  all  possible  despatch. 

By  this  same  section,  the  court  is  directed  through 
its  registrar 

To  certify  to  the  Speaker  of  the  House  of  Commons,  the  judgment 
and  decision  of  the  court  upon  the  several  questions  as  well  of  fact  as 
of  law  upon  which  the  judge  aj)poaled  from  might  otherwise  have 
determined  and  certified  his  decision  in  pursuance  of  the  said  Act, 
in  the  same  manner  as  the  said  judge  should  otherwise  have  done, 
and  with  the  same  effect. 

Once  an  appeal  is  brought,  this  court  alone  can  cer- 
tify to  the  speaker  in  accordance  with  the  provisions  of 
this  Act,  and  the  jurisdiction  of  the  judge  of  the  lower 
court  ceases,  and  there  is  no  law  which  gives  us  the 
power  to  send  back  the  case  to  him  in  order  to  make 
the  required  certificate. 

Those  provisions  ot  the  48th  section,  to  which  I  have 
just  referred,  immediately  follow  that  provision  of  the 
section  which  gives  a  party  the  right  of  limiting  his 
appeal.  These  provisions  clearly  show  that  there  must 
be  a  final  judgment  given  on  the  appeal,  and  that 
although  permitting  an  appeal  to  be  limited,  there  was 
no  intention  that  it  might  be  divided  and  have  several 
appeals  in  the  same  case.  On  the  contrary,  the  legisla- 
ture clearly  intended  that  the  one  appeal  which  was 
gpranted  should  be  as  simple,  as  expeditious  and  as  cheap 

as  possible.    To  arrive  at  the  conclusion  that,  becanoe 
8 
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1881      the  appeal  may  be  limited,  there  can  be  several  api)eals 
L^uB     in  the  same  case,  seems  to  me  to  put  oneself  in  direct 

j^  contradiction  with  the  letter  and  spirit  of  the  law. 
LAUBiBBs.  I  have  no  hesitation  in  saying  that  under  the  law 
FoumieriJ.which  we  are  to  look  to  in  deciding  this  case,  there  can 
be  no  doubt  on  this  point.  This  court  has  already 
decided  this  question  in  the  case  of  Brassard  v.  Langevin^ 
where  it  was  held  that  a  judgment  on  preliminary  ob- 
jections dismissing  a  petition,  was  not  appealable,  and 
that  under  that  section  (sec.  48,  38  Vic.  C.  11)  an  appeal 
will  lie  only  from  the  decision  of  a  judge  who  has  tried 
the  merits  of  an  election  petition.  I  did  not  concur  in 
that  judgment,  but  since  then  the  interpretation  given  by 
this  court  received  the  sanction  of  Parliament  by  42  Vic, 
c.  89,  sec.  10. 

This  section,  although  allowing  an  appeal  on  pre- 
liminary objections  to  an  election  petition,  does  not 
apply  to  cases  then  pending,  except  cases  in  which  the 
appeal  has  been  allowed  and  duly  filed.  This  case  cannot 
be  governed  by  the  proviso  which  is  at  the  end  of 
section  10.  As  I  have  just  stated,  if  we  are  to  be  guided 
by  the  law  and  the  decision  in  force  before  the  passing 
of  42  Vic,  c  39,  which  was  sanctioned  on  the  15th 
May,  1879,  there  could  only  be  one  appeal  in  an  election 
case.  Since,  in  order  to  remove  the  serious  incon- 
venience which  might  result  in  having  an  election 
petition  dismissed  for  some  error  in  the  procedure, 
which  otherwise  might  have  resulted  in  having  the 
election  declared  null,  the  law  has  wisely  given  an 
appeal  from  a  judgment  on  preliminary  objections,  but 
that  is  all.  Section  48  has  not  been  otherwise  amended, 
and  there  is  nothing  which  gives  any  additional  remedy 
after  the  case  has  been  tried  on  the  merits. 

I  have  already  shown,  when  referring  to  the  pro- 
cedure, that  no  preliminary  objections  were  filed  in 
this  case.    The  question  as  to  the  constitutionality  of 
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the  Act  was  raised  at  the  hearing  of  the  case  on  the      1881 
merits.     If  even  it  could  be  said  that  the  first  appeal    Lutus 
taken  on  the  question  of  law  was  in  fact  such  an  ap-      j^' 
peal  on  preliminary  objections   as  was  subsequently  laubibrs. 
allowed  by  42   Fic,  c.  39,  I  would  be  still  of  opinion  Foumier  J. 
that  c.  39  could  not  avail  the  appellant  on  this  appeal. 
For  by  the  proviso  in  that  section,  the  right  of  appeal 
is  not  given  in  cases  in  litigation  and  then  pending, 
^  except  in  cases  where  the  appeal  has  been  allowed  and 

duly  filed.  The  only  case  pending,  in  which  the  appeal 
had  been  allowed  and  filed,  was  that  of  VcUin  v.  Lang- 
his,  which  was  filed  in  this  court  on  the  80th  June, 
1879,  and  as  the  law  was  sanctioned  on  the  15th  May, 
1879,  the  proviso  could  only  apply  to  that  case,  and 
thus  this  appellant  was  able  to  get  a  judgment  of  this 
court  pronounced  on  an  appeal  from  a  judgment  on 
preliminary  objections.  The  same  rule  cannot  apply 
in  this  case,  as  the  case  does  not  come  within  the  proviso 
of  sec.  10.  The  first  appeal  was  only  filed  on  the  23rd 
June,  1879,  jbo  that,  if  the  then  appellant  had  intended 
to  avail  himself  of  that  proviso,  he  should  have  filed 
his  appeal  before  the  15th  May,  1879,  the  date  on  which 
the  bill  was  sanctioned. 

It  is  very  evident  that  this  Act  cannot  be  invoked, 
first,  because  there  were  no  preliminary  objections ; 
secondly,  if  there  had  been  any,  the  appeal  not  being 
allowed  and  filed  before  the  15th  May,  1879,  it  would 
not  have  come  within  the  terms  of  the  proviso  of  sec- 
tion 10.  Now,  as  under  the  law  there  could  only  be 
one  appeal,  it  is  clear  that  the  judgment  which  this 
court  has  already  pronounced  on  the  first  was  a  final 
judgment,  and  that  it  should  have  been  certified  to  the 
Speaker  of  the  House  of  Commons  in  accordance 
with  the  provisions  of  the  48th  section.  The 
Judge  of  the  court  below  had  no  jurisdiction 
over  this  case  a    second  time,  and  this  court  had 

8J 


116  SUPBBJfB  COURT  OF  CANADA.    [VOL.    V. 

1881      no  power  to  confer  upon  him  any  jurisdiction  over 
lHub     this  case,  as  it  was  our  duty  to  pronounce  a  judgment 

^'  "  final  to  all  intents  and  purposes."  The  terms  "  further 
LAi7B(Eii9.  proceedings,"  &c.,  in  our  first  judgment,  relied  on  by 
FomToier  J.  t^®  Judge  of  the  court  below,  cannot  mean  anything 
more  than  that  the  record  was  to  be  sent  back  for  the 
pur{)ose  of  taxing  costs,  issuing  writ  of  execution,  &c., 
&c. ;  but  surely  cannot  mean  what  the  learned  Judge 
has  thought  it  did,  to  give  him  the  i)ower  of  pro- 
nouncing a  second  judgment. 

I  am  therefore  of  opinion  that  the  duty  of  the  court 
in  the  case  now  before  us  would  be  to  declare  that  the 
court  below  had  no  jurisdiction  to  pronounce  the  second 
judgment  which  is  now  appealed  from,  and  that  the 
Registrar  of  this  court  should  be  directed  to  certify  to 
the  Speaker  of  the  House  of  Commons  that,  by  our 
judgment  of  8rd  June,  we  decided  the  question  of  the 
constitutionality  of  the  Dominion  Controverted  Elections 
Actf  1874,  which  was  the  only  question  submitted  to 
us  by  that  appeal ;  and  as  we  were  not  called  upon  to  give 
an  opinion  on  the  questions  of  fact,  because  the  appellant 
had  limited  his  appeal,  we  had  nothing  to  report  upon 
the  facts  of  the  case. 

For  these  reasons  I  cannot  concur  in  saying  that  we 
can  entertain  a  second  appeal.  I  may  add  also  that 
this  is  not  the  first  case  in  which  the  party  has  limited 
his  api)eal.  There  have  been  several  cases  from  Ontario, 
and  amongst  others  the  case  of  Wheler  v.  Gibbs.  In 
that  case  the  appellant  limited  his  appeal  to  the  ques- 
tion of  disqualification,  not  appealing  from  that  part  of 
the  judgment  which  declared  his  election  void.  Now, 
on  this  appeal  he  succeeded  in  having  the  sentence  of 
disqualification  set  aside.  What  would  be  now  the 
duty  of  this  court,  may  I  ask,  if  the  appellant  came  be- 
fore this  court  and  asked  us  to  set  aside  also  that  part  of 
the  judgment  which  declared  the  election  void  ? 
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We  would  treat  his  contention  as  being  too  absurd  to      1^81 
be  entertained.    Yet  this  is  virtually  what  we  are  now    Laeith 
asked  to  do  on  this  second  appeal.    What  must  be  our      p^ 
answer?      I  certainly  am  ready  to   give    the  same  lactribrs. 
answer  that  we  would  give  to    Wheler  on  a  second  Henry,  J. 
appeal.  ""^ 

I  do  not  express  any  opinion  on  the  questions  of 
fact,  although  I  have  carefully  considered  them,  and  in  <•» 

consequence  I  do  not  take  part  in  the  judgment  which 
is  to  be  delivered,  keeping  my  seat  only  for  the  purpose 
of  forming  a  quorum,  in  order  that  the  judgment  of  the 
majority  of  the  court  may  be  delivered. 

Henry,  J.: — 

The  question  of  the  jurisdiction  of  the  learned  Judge 
who  tried  the  merits  of  the  petition  in  this  case,  and 
who,  after  having  given  a  previous  one  which  was 
appealed  from  to  this  court  and  decided  on  the  point  to 
which  the  appeal  was  limited,  has  since  pronounced  the 
judgment  now  under  our  consideration,  was  formally 
raised  at  the  hearing  before  us  and  calls  for  our  decision. 
The  position  of  the  case  is  as  anomalous  as  unprece- 
dented, and  has  demanded  and  received  from  me  no  little 
consideration  and  study ;  and,  after  briefly  referring  to 
the  circumstances  and  law,  1  will  give  succinctly  my 
views  upon  the  issues  raised. 

No  preliminary  objections  were  taken  to  the  petition ; 
but,  before  the  petitioner's  case  was  opened,  the  juris- 
diction of  the  learned  Judge  to  try  the  merits  of  a  petition, 
under  the  Dominion  Elections  Act,  was  objected  to  and 
argued  before,  but  not  decided  by,  him.  He  proceeded 
to  try  the  merits  of  the  petition,  and  after  hearing  all 
the  evidence  on  both  sides  passed  an  order  dismissing 
the  petition^  and  gave  as  his  reason  for  so  doing  the 
want  of  jurisdiction.  From  that  judgment  the  peti- 
tioner appealed  to  this  court,  but  took  the  necessary 
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1881      steps  to  limit  the  appeal  to  the  question  of  jurisdic- 

tIT^     tion  of  the  Judge,  and  obtained  an  order  from  me 

J''        to  limit  the  printing  of  the  case  and  factums  to  that 

LATTRiKKfl.  polut.    After  argument  of  the  point  of  jurisdiction  (the 

Hotot  J.  ^^ly  ^^^  before  us)  this  court  unanimously  reversed  the 

judgment  below.    Some  time  afterwards  (the  record 

having  been  remitted  back  to  the  court  below)  the 

learned  Judge  took  it  up,  and,  without  further  hearing 

of  the  parties,  or  further  evidence,  gave  the  judgment 

in  question     The  question  is,  therefore,  as  to  his  power 

or  jurisdiction. 

It  is  contended  that  but  one  appeal  can  be  taken  in 
an  election  case,  and  that  the  Judge  who  tried  the  merits 
could  not  again  have  cognizance  of  the  case  after  dis- 
missing the  petition  by  the  order,  and  that  an  appeal 
having  been  had  and  determined,  the  Judge  had  no 
further  jurisdiction  in  the  case.  It  is  contended,  on  the 
other  side,  that  as  his  avowed  reason  for  dismissing 
the  petition  was  for  want  of  jurisdiction,  and  his 
judgment  being  reversed,  he  was  remitted  to  his 
original  jurisdiction  by  the  sending  back  of  the 
record.  We  must  see  what  are  the  legal  provisions 
applicable  to  the  case.  The  jurisdiction  of  both 
the  Judge  and  of  this  court  depends  solely  on  the 
provisions  of  the  statutes.  As  a  Judge,  merely,  of  the 
Superior  Court  he  had  no  jurisdiction ;  nor  had  we'  any 
as  a  Court  of  Appeal.  It  is  a  distinct  jurisdiction 
given  for  purposes  and  objects  very  different  from  those 
coming  within  the  ordinary  powers  of  the  two  tribunals, 
with  different  rules  and  provisions,  and  requiring  differ- 
ent treatment  and  consideration,  and  the  statute  pro- 
vides that,  in  cases  not  provided  for  by  the  rules  of 
court  under  it. 

The  principles,  practice  and  rules  on  which  election  peti- 
tions touching  the  election  of  members  of  the  House  of  Commons  in 
England  are,  at  the  time  of  the  passing  of  this  Act,  dealt  with  shall  b^ 
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observed  so  far  as  consistent!?  with  this  Aot  they  may  be  observed       1881 
by  courts  and  Judges  thereof. 


Larub 

That  and  other  provisions  of  the  Act  show  plainly        •>• 
the  intention  of  the  Legislature  to  exclude  the  ordinary  ijiurikbs. 
jurisdiction  and  procedure  of  the  two  tribunals  created  HenrT  J 
to  try  the  merits  of  election  petitions.  The  powers  vested 
in  the  two  tribunals  must  therefore   be   considered 
only  such  as  are  given  specially  by  the  statute,  and  the 
special  rules  made  under  it,  and  to  be  exercised  as  if  the 
two  tribunals  had  jurisdiction  of  no  other  cases  or  mat- 
ters.   The  powers  are  limited  by  the  statutes  and  rules 
made  under  them,  which  latter  are  specially  directed  to 
such  cases,  and  other  rules  of  this  court  declared  inap- 
plicable to  election  cases.    The  proceedings  in  appeal 
therefore  cannot  be  affected  by  the  practice  or  procedure 
in  ordinary  cases. 

A  majority  of  this  court  decided  that  under  the 
statute  first  passed  there  was  no  appeal  from  the  deci- 
sion of  the  Judge  on  preliminary  objections,  and  the 
Legislature  remedied  the  difficulty  which  was  felt  as 
the  law  at  first  stood.  An  appeal  lies  therefore  from 
the  decision  upon  them,  but  the  amended  legislation  in 
that  respect  does  not  in  my  view  affect  at  all  the  ques- 
tion before  us.  At  first  sight  it  appears  strange  that  in 
a  case  like  this,  where  the  petitioner,  by  the  decision  of 
the  Judge  against  him  at  the  trial,  on  the  question  of 
jurisdiction,  should  be  compromised ;  and  that  the  sub- 
sequent judgment  of  this  court  on  that  point  alone, 
although  in  his  favor,  could  be  of  no  essential  service  to 
him.  If,  however,  he  has,  by  pursuing  a  wrong  course, 
shut  himself  out  from  the  benefit  of  a  judgment  on  the 
merits,  the  fault  must  be  found  where  it  existed.  By 
the  appeal  in  the  first  instance  the  whole  record  could 
have  come  before  this  court,  and  as  all  the  evidence  had 
been  taken  the  merits  of  the  case  might  have  been 
argued  before,  and  adjudged  on  by,  this  court,  and  we 
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1881      would  have  been  authorized  and  required  to  give  the 
LjotuB     judgment  which  in  our  view  should  have  been  given 
j^      by  the  Judge  below.    Having  in  the  first  place  decided 
LAiTRiBB).  in  favor  of  the  jurisdiction,  we  would  then  have  consi- 
Qemy  J.  dered  and  adjudged  as  to  the  merits  of  the  petition. 
"■^         It  is,  however,  contended  that  as  the  J  udge  who  tried 
the  petition  had  not  given  judgment  on  the  merits  we 
could  not  assume  an  original  jurisdiction.    That  con- 
tention is,  I  think,  unsupported  by  reason.    Suppose  for 
instance  an  election  petition  contains  several  charges, 
and  proof  to  sustain  some  of  them  is  adduced ;  but  in 
giving  judgment  the  Judge  fails  to  refer  to  some  of  the 
charges  proved,  but  sustains  the  petition  on  others,  no 
one  will  contend  that  by  such  omission  this  court,  on 
appeal,  could  not  consider  and  decide  upon  the  omitted 
cases.    The  Judge  had  given  no  judgment  as  to  them,  and 
still  we  could  do  so,  although  each  charge  stands  in- 
dependent of  all  the  others.     If,  then,  for  several  out  of 
a  number  of  cases,  our  right  and  duty  would  not  be 
affected  by  the  omission  of  the  Judge,  should  not  the 
same  principle  apply  to  all  the  offences  charged  ?    In 
this  case  the  learned  Judge  substantially  says  "  I  have 
no  jurisdiction,  and  therefore  will  pronounce  no  judg* 
ment  on  the  merits."    This  court  decided  he  had  juris- 
diction and  that  he  should  have  given  a  judgment  on 
the  whole  case,  and,  if  the  appeal  had  not  been  Umitcd, 
we  could  have  given  the  judgment  he  should  have 
given.     The  Judge,  no  matter  for  what  reason,  gave  a 
judgment  on  the  whole  case  by  dismissing  the  petition. 
He  could  not  give  any  but  a  final  judgment,  and  that 
he  did  give.     If  he  had  not  done  so,  it  could  not  have 
come  to  us  by  appeal.    By  coming  fully  to  us  we  would, 
under  his  judgment  dismissing  the  petition,  have  full 
cognizance  of  everything  before  him ;  and  having  all 
the  evidence  before  us,  could  have  pronounced  judg- 
pnent,  as  well  on  the  merits  as  on  the  (question  of  juris- 
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diction.    Suppose  the  Judge,  as  lie  might  have  done,      ^^^ 
had  merely  dismissed  the  petition,  would  this  court  not    Larub 
have  jurisdiction  over  the  whole  record  on  appeal  ?  We      2)bs- 
certainly  would,  and  giving  a  defective  reason  for  his  i^^w^bs. 
doing  so,  does  not,  in  my  opinion,  alter  the  case.  Henry,  J. 

It  is  contended  that  in  a  case  where  only  part  of  the 
evidence  had  been  taken,  this  court  could  not  provide  for 
having  the  remaining  evidence  taken,  and  that  there- 
fore we  could  not  decide  in  a  case  where  the  whole  evi- 
dence had  been  taken.  I  submit,  in  the  first  place,  that 
the  prox>osition  is  unsound,  for  if,  under  the  statute,  we 
have  jurisdiction  when  the  whole  evidence  was  takan,  a 
defect  in  providing  for  the  other  contingency  does  not 
affect  our  jurisjdiction ;  and,  in  the  second  place,  the  sta- 
tute gives  this  court  the  power,  and  it  would  be  its 
duty,  to  have  the  balance  of  the  evidence  taken,  provided 
it  was,  as  it  should  be,  tendered  at  the  trial.  If  either 
party  failed  to  tender  the  evidence  the  laches  would  be 
his  own,  and  he  should  suffer  the  consequences.  The 
words  of  the  statute  are  so  direct  and  plain  that  the 
most  ignorant  counsel  could  not  be  presumed  not  to  un- 
derstand them.  But  that  difficulty  does  not  meet  us  in 
this  case,  and,  but  for  other  references,  I  would  not  have 
thought  it  necessary  to  touch  upon  it. 

If  there  is  one  feature  more  prominent  than  any 
other  in  the  Act,  it  is  that  as  little  delay  as  possi- 
ble should  take  place  in  the  final  decision  of  elec- 
tion petitions.  The  time  for  the  different  steps  or 
proceedings  iu  them  is  greatly  shortened  compar- 
ed with  other  cases.  The  Judge  who  tries  the 
petition  is  required,  immediately  on  the  expiration  of 
eight  days,  to  report  his  decision  to  the  Speaker  if  no  ap- 
peal has  been  taken,  and  the  Registrar  of  this  court  is  re- 
quired to  report  in  the  same  way  the  judgment  of  this 
court.  This  court  is  authorized  to  deal  with  the  whole 
cof|t9  in  the  c^^,  and  to  order  in  respect  of  the  money 


'*1  p*I.i  iito  war:  u  nnvzr.rr.  jc  ss  £2aIIt  to  d^al  with  all 
la^CirT*  o:zJir^:cl_z  iri-i  i-L  §2i:^'3ria^  ih^  intention 
''Irsirlr  TTt*  :Li:  iji-  ::L'^e•  tt^*  -ic  :o  >*  r»*cii:ted  back 
ir/z  xz^r  Zizsz^-jsii^  Ti-j  z»ili'.r  o:  lii-*  Le:rli'acare,  as  ex- 
KAtkrx,/.  L:-oi:r:d  bj  th*  Ace  ^«  :o  Lxfi'^n  :he  fiaal  decision  as 
£»r  a£  practiaatble.  and  in  ordrjr  to  pr^rent  unnecessary  de- 
1a J  bj  sendii;^  t'l-r  reojrd  do-jrn  to  take  evidence  impio- 
perlj  refa^ed,  tnis  coart  i*  aa:h>nz'?d  to  have  it  taken 
in  either  of  three  modes  poiiit»rd  oat.  It  ia  patent  to  my 
mind,  from  the  whole  constra:tion  of  the  Act,  that  the 
L^gislatnre  deliberately  intended  that  when  a  case 
once  came  to  this  conn  the  fon-^tions  of  the  Jndge  ceased 
as  retrards  the  merits  of  the  case«  and  this  conrt  shonid 
fnlly  deal  with  the  case  to  final  judgment ;  and  to  show 
how  the  intention  of  the  Legislatnre  in  regard  to  the 
prerention  of  delay  has  been  frustrated  in  this  case,  I 
need  only  state  that  onr  judgment  on  the  question  of 
juiisdicticn  was  delivered  more  than  eleven  months  ago ; 
and,  but  for  the  limiting  of  this  appeal  by  the  respon- 
dent, our  judgment  on  the  merits  of  the  x>etition  might 
have  then  ended  the  controversy. 

There  is  no  provision  in  the  statutes  for  sending  back 
the  record  from  this  court,  and  when  a  judgment  has 
l>een  given  by  the  Judge,  final  in  its  nature  but  for  the 
appeal,  I  can  see  no  power  in  this  court  to  authorize 
the  Judge  again  to  assume  any  jurisdiction  in  regard 
to  it. 

The  formal  order  of  this  court  was  to  remit  back  the 
record  to  be  proceeded  with  according  to  law.  If  the 
law  furnished  no  further  means  of  proceeding,  our  order 
c^mld  not  create  them.  The  order  was  made  without  any 
h»*aring  of  the  parties,  but  if  they  had  been  heard  and 
the  p<3culiar  position  of  the  case  brought  out  before  us, 
I,  if  then  taking  the  same  view  as  I  now  do,  would 
certainly  have  objected  to  that  course,  and  would  have 
0Ugg(;sted  what  appears  now  to  me  to  have  been  the 
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proper  course,  and  that  is  for  the  Registrar  of  this  court  ^^^ 
to  have  reported  the  special  circumstances  by  which,  Larui 
through  the  act  of  the  respondent,  we  were  prevented  ^^^ 
from  giving  a  judgment  on  the  merits  of  the  petition.  LAUJutRs. 

I  think,  therefore,  the  appeal  should  be  allowed  with  Henry,  J. 
costs.  

Holding  the  opinion  I  have  expressed,  I  do  not  con- 
sider it  necessary  to  express  my  view  as  to  the  merits 
of  the  petition,  particularly  as  the  majority  of  the  court 
who  differ  from  me  in  regard  to  the  question  of  juris- 
diction hare  agreed  as  to  the  merits  of  the  petition  also, 
and  any  opinion  I  might  express  would  not  affect  the 
result. 

TlSCHSBSAU,  J. : 

The  appellant's  contention,  that  Mr.  Justice  McCord 
should  not  have  rendered  judgment  in  the  case  till  a 
new  notice  of  inscription  had  been  given,  cannot  be 
now  sustained.  It  would,  perhaps,  have  been  more 
regular  if  this  had  been  done,  but  whatever  irregularity 
there  may  have  been  in  the  matter  has  been  waived 
by  the  appellant's  conduct  in  the  court  below.  Having 
been  informed  by  Mr.  Justice  McCord  that  the  case  was 
to  be  proceeded  with,  the  appellant  made  no  objection 
to  it.  He  cannot  here  avail  himself  of  irregularities 
which  he  was  aware  of,  and  to  which  he  did  not  object 
in  the  court  below. 

On  the  merits,  I  am  of  opinion  to  dismiss  the  appeal. 
Indeed  I  do  not  see  upon  what  grounds  this  case  has 
been  brought  to  appeal.  Coufure's  case,  did  it  stand 
alone,  is  so  clearly  proved  by  Couture  himself,  that  the 
appellant's  only  hope  of  success  before  this  court  must 
have  been  based  upon  the  assumption  that  this  court 
would  be  disposed  to  review  the  judgment  of  the  court 
below  as  to  the  credibility  of  this  witness.  Now  when 
the  Judge  who  presided  at  the  trial,  who  heard  thi^ 
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1881      >^itnesfl,  who  saw  his  demeanor  in  the  box  and  the 

Lasui     manner  in  which  he  gave  his  evidence,  has  believed 

j)gg.      him  and  has  accepted  his  evidence  as  entirely  reliable, 

LAURIER8.  can  we- here  reject  his  testimony  as  unreliable  and 

T«schereau,  decide  that  he  is  not  a  credible  witness  ?    Is  there  any- 

;^      thing  in  the  record  which  would  authorize  us  to  do  so  ? 

The  general  rule  is,  as  stated  by  Lord  Chelmsford  in 
Gray  v.  TurnbuU  (1),  that  upon  a  question  of  fact  an 
appellate  tribunal  ought  not  to  be  called  upon  to  decide 
which  side  preponderates  on  a  mere  balance  of  evidence. 
To  procure  a  reversal,  it  must  be  shown  irresistibly 
that  the  judgment  complained  of  on  a  matter  of  fact  is 
not  only  wrong  but  entirely  erroneous. 

In  the  Hallon  case  (2)  Richards,  G.  J.,  said : — 

We  do  not  think  we  can  properly  interfere  with  the  decision  of 
the  learned  (Jhief  Justice  as  to  the  facts  found  by  him,  the  general 
rule  being  that  the  finding  of  the  Judge  who  hears  the  witnesses 
where  there  is  conflicting  evidence,  and  the  decision  turns  on  the 
credibility  of  the  witnesses,  should  prevail.  He  sees  the  witnesses, 
hears  their  testimony,  observes  the  way  in  which  they  answer  ques- 
tions, and  is  in  a  much  hotter  position  to  decide  on  conflicting 
evidence  than  those  who  merely  read  the  statements  of  the  witnesses, 
as  they  have  been  taken  down.  We  are  all  of  opinion  that  we  ought 
not  to  interfere  with  the  finding  of  the  learned  Chief  Justice  as  to  the 
matters  of  fact. 

And  Strong,  J.,  added : — 

The  question  of  fact  argued  on  this  appeal  must,  I  am  of  opinion , 
be  held  to  be  concluded  by  the  determination  of  the  learned  Judge 
who  tried  the  petition.         *  *  *         It  is  a  principle  well 

established  in  the  procedure  of  appellate  tribunals,  including  the 
highest  court  of  the  Empire — the  House  of  Lor<is — that  questions  of 
fact  depending  on  the  veracity  of  witnesses,  and  the  credit  to  be 
given  to  them,  are  concluded  by  the  finding  of  the  Judge  of  first  in- 
stance, in  whose  presence  the  testimony  is  given  (3). 

Of  course,  this  rule  does  not  apply  where  the  case 

(1)  L.  R  2  H.  L.  Sc.  App.  54.  (3)  See  also  Davidson  v.  RosSj  24 

(2)  11  C.  L.  J.  273.  Grant  at  p.  50;  and  the  Alice , 

L,  R  2  P.  C.  295, 
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depends  upon  the  drawing  of  inferences  from  the  facts      18^1 
in  eridence  (1),  but  there  is  nothing  of  the  kind  here.        Larub 
Take   Coulure's  case.      Couture  had  been  mayor  of      j^^^ 
Buckland   for  seven   years   and  was  in  the   employ  lauribbs, 
of  the  Local    Grovemment  as    a  forester   {garde-fore-  Taschereau, 
stier).     He  was  a  Conservative,  had  worked  against        •^' 
Mr.   Boutin,  the  local  member,  at  the   last  previous 
election,    and     had    also    worked    actively    against 
Larue   during   the  election    of    1875.     On  the  10th 
June,  1878,  just  three  months  before  the  nomination  day 
for  the  present  election,  he  met  the  respondent  at  Mr. 
Swiberg  LaRue^s  at  St.  Charles.    He  states  that  LaRue 
then  told  him  that  Mr.  Boutin  had  been  doing  his  best 
to  get  him  (Couture)  turned  out  of  place,  but  that  he 
(LaRue)  had  done  all  he  could  to  keep  him  in  office ; 
thatf  an  election  was  about  to  take  place,  and  that  if 
Couture  acted  as  he  had  done  during  the  previous 
election,  it  was  pretty  sure  that  he  was  done  for,  "  que 
SOB  affaire  6tait  cuite ; "  that  he  (LaRiie)  had  stood  by 
him  and  that  it  was  on  that  account  that  he  had  not 
lost  his  place.    He  then  says : 

Je  dis  aiors  lA  a  M.  LaRue  que  ie  5tprais  pour  lui.  U  me  dit  alors 
que  si  les  gardes-forestiers  tombaient,  a  me  ferait  avoir  quelque  chose 
de  meilleur  que  9a  ]  j'ai  oompris  une  position  meilleure  du  gouveme- 
ment  f4d6raL 

He  swears  that  LaRue  promised : 

De  sauyer  ma  position,  et  que  si  les  gardes-forestiers  ^taientabolis, 
j'aurais  quelque  chose  de  mieux  que  9a, 

Further  on  he  says : 

n  ne  m'a  pas  dit  quoi ;  j'ai  compt6  sur  sa  parole ;  il  m'a  dit 
que  ses  amis  il  en  aurait  soin;  c'^tait  pendant  la  dernidre  Section  1 
je  me  suis  rencontre  avec  jL  Achille  LaRue  pendant  la  lutte,  je  ne 
■uis  pas  capable  de  dire  la  date,  et  1&  ikL  LaRue  me  dit  qu'il  aurait 
toin  de  ses  amiS|  et  miUe  autres  t^moigni^es  de  m^me. 

If  Couture's  testimony  is  to  be  relied  upon,  the  ]udg« 

(1)  Thurbum  v.  Steward,  L.  R.  3  P.  C.  478. 
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1881       ment  of  the  court  below  is  unimpeachable,  and  the 

Ijlrub     court  below  having  relied  ui)on  it  and  given  credence 

D^      to  it,  there  is  nothing  in   the  record  which  would 

LAURiKRs.  warrant  us  here  to  say  that  it  must  be  rejected  as  un- 

Taachereau,  Worthy  of  belief. 

^'  The  appellant  seems  to  think  that  because  he,  on  oath, 

as  he  pretends  to  have  done,  positively  denied  the  con- 
versation with  him,  sworn  to  by  Couture^  ipso  facto 
Couture's  testimony  ought  not  to  have  been  relied  upon 
by  the  Judge  who  presided  at  the  trial.  Now,  we 
cannot  interfere  in  such  a  case  with  the  finding  of  the 
learned  judge  on  a  question  of  fact.  He  found  Couture 
a  reliable  and  respectable  witness  and  gave  full  credit 
to  his  testimony,  and,  without  imputing  anything 
derogatory  to  the  character  of  the  appellant,  he,  the  said 
Judge,  was  of  opinion  that  he,  the  appellant,  must  hiive 
forgotten  a  promise  made  in  the  heat  of  an  electoral 
contest.  Now,  I  do  not  see  how  the  learned  Judge 
could  act  otherwise.  To  believe  Couture  was  not  to 
impute  perjury  to  Larue,  whilst  to  reject  Couture'a 
evidence  would  have  been  imputing  perjury  to  him, 
Couture. 

It  is  a  recognized  rule  of  evidence  that,  ordinarily,  a 
witness  who  testifies  to  an  affirmative  is  entitled  to 
credit  in  preference  to  one  who  testifies  to  a  negative, 
because  the  latter  may  have  forgotten  what  actually 
occurred,  whilst  it  is  impossible  to  remember  what 
never  existed.  This  rule  has  received  a  frequent  appli- 
cation. I  will  only  refer  to  the  case  of  Lane  v.  Jackson^ 
in  England  (1),  to  the  case  of  Wright  v.  Rankin^  in 
Ontario  (2),  and  to  the  case  of  Still  v.  Hindekopert^  in 
the  United  States  Supreme  Court  (8).  In  Lane  v.  Jack" 
son,  the  Master  of  the  Bolls  said : 

I  have  frequently  stated  that  where  the  positive  fact  of  a  partioular 

(J)  20  Beay.  539.  (2)  18  Grant  625. 

(3)  17  Wall.  384. 
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conTersation  is  said  to  have  taken  place  between  two  persons  of       1881 
equal  credibility,  and  one  states  positively  that  it  took  place,  and  the 


other  as  positively  denies  it,  I  believe  that  the  words  were  said,  and  ^ 

that  the  person  who  denies  their  having  been  said  has  forgotten  the       Dbs- 
circumstance.     By  this  means,  I  give  full  credit  to  both  parties.    An   **^u«iebs. 
axiom  of  the  civil  law,  originated  at  a  time  when  the  rule  testis  ****"*  Tascherea 
testis    nullus  prevailed,  said  in  the  same  sense :  "  Mag  is  creditur  J. 

duohus  testibus  affirmantibus  quam  milles  neganiibus.^*  ■■ 

I  also  agree  with  the  Chief  Justice  that  the  David 
Asselin  five  dollars  case  has  been  made  out  against  the 
S  apx>ellant.    The  fact  that  the  appellant  did  not  include 

this  sum  in  the  return  of  his  expenses  required  by  the 
Act  is  a  strong  presumption  that,  in  his  own  mind,  this 
payment  could  not  bear  scrutiny  (1).  The  contention 
that  he  was  not  bound  to  return  this  payment,  because 
it  was  a  personal  expense,  cannot  be  sustained.  Mr. 
Justice  McCord  demonstrates  clearly  that,  according  to 
the  appellant's  own  evidence,  a  part  at  least  of 
these  five  dollars  was  not  for  x)ersonal  expenses,  and 
k  then  the  statute  requires  personal  expenses  as  well 

as  all  other  exi>enses  to  be  included  in  the  return 
required  (2). 

In  fact,  sec.  123  clearly  says  so ;  the  word  expected 
therein  is  a  misprint  for  excepted ;  26-2^  Fie,  ch.  29, 
sec.  4,  Imperial.  But  even  as  it  reads  it  includes  per- 
sonal exi>enses  :  *'  A  detailed  statement  of  all  expenses 
incurred  by  or  on  behalf  of  any  candidate  "  must  in- 
clude personal  expenses. 

I  am  of  opinion  to  dismiss  the  appeal  with  costs. 

&WYNNJE,  J.  :— 

Upon  the  hearing  of  this  appeal,  it  was  objected  that, 
after  the  case  was  remitted  from  this  court  to  be  pro- 

(1)  Bewdtey  case,  1 0'M.  &  H.  20  j  Montreal,  3  Legal  News,  354  j 
Bradford  case,  1  0*M.  &  H.  30.  Kogers  on  Elections,  12th  edi- 

(2)  See   TerriauH  v.  Ducharme^  tion   348;    Bushby's   Eleotiou 
before  the  Court  of  Beview,  Law  97. 
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1881      ceeded  with  according  to  law,  Mr.  Justice  McCord  liad 
l]^^     no  jarisdiction  to  take  up  the  case  and  to  pronounce  a 

•'       judgment  upon  the  merits. 
LAUKiBBs.       But  for  the  countenance  which  this  objection  has 
G^^nne  J.  received  in  this  court  I  should  have  thought  the  point 

to  have  been  free  from  all  doubt. 

The  election  petition  came  originally  before  Mr. 
Justice  McCord  for  trial,  when  the  then  respondent, 
the  now  appellant,,  on  the  27th  January,  18*79,  before 
the  trial  of  the  petition  was  entered  upon  and  any 
evidence  tendered,  filed,  as  a  preliminary  objection  to 
the  judge  entering  upon  the  case,  a  formal  paper,  insist- 
ing that  he  had  no  jurisdiction  to  entertain  the  petition. 
The  learned  judge  did  not  at  once  pronounce  judgment 
upon  this  objection,  but  reserved  it  lor  his  consideration 
until  the  evidence  upon  the  merits  should  be  taken, 
when,  if  he  should  be  of  opinion  that  he  had  juris- 
«  diction,  he  would,  of  course,  proceed  with  the  case  upon 

the  merits ;  but,  if  he  should  be  of  opinion  that  he  had 
no  jurisdiction,  he,  of  necessity,  must  decline  to  enter 
into  the  merits,  for  in  such  case,  in  his  judgment,  the 
evidence  which  had  been  taken  must  needs  be  evidence 
taken  coram  nonjudice.  At  the  close  of  the  evidence, 
the  learned  judge,  having  taken  en  delibiti  the  objection 
to  his  jurisdiction,  arrived  at  the  conclusion  that  he 
had  no  jurisdiction  in  the  case,  and  he  therefore  declined 
to  enter  into  it  upon  its  merits,  and  he  made  an  order 
in  the  following  terms  : 

Having  heard  the  parties  on  the  objections  madefy  the  defendant 
to  the  petition  of  the  petitioner,  and  after  mature  deliberation,  the 
objection  made  by  the  drfendant  to  the  jurisdiction  of  the  Superior 
Court  and  its  judges  is  declared  wellfoundedj  andj  in  consequeneCf  the 
said  oljection  is  maintained,  and  the  petition  of  the  petitioner  is 
rejected  and  dismissed. 

Now,  it  is  contended  that  this  word'  ''dismissed" 
being  used  here,  the  petition  has  been  dismissed 
absolutely,  and  that  the  merits  were  therefore  disposed 
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of,  and  that  the  judgment  given  by  the  learned  judge  ^881 
having  been  appealed  it  would  have  been  open  to  this  Larub 
court,  upon  the  former  appeal,  to  have  decided  the  case  -p^' 
upon  the  merits,  if  the  then  appellant  had  not,  as  is  said,  lalriers. 
limited  his  appeal  to  the  question  of  jurisdiction  This  Owynne  J. 
contention,  as  it  seems  to  me,  is  based  upon  a  very 
apparent  fallacy ;  and,  indeed,  if  the  objection  were 
well  founded,  it  would  be  one  to  the  order  made  by  this 
court,  upon  the  former  appeal,  when,  for  the  reason  that 
the  merits  had  not  been  entered  into  at  all  by  the  court 
of  first  instance,  this  court  remitted  the  record  to  bo  pro- 
ceeded with  according  to  law,  that  is,  to  be  adjudicated 
upon  by  the  constitutional  tribunal  of  first  instance 
upon  the  merits.  As  matter  of  law  and  of  fact  we  know 
that  the  petition  was  not  dismissed^  and  the  order  itself 
in  which  the  word  is  used  shows  that  it  was  not,  in 
any  other  sense  than  that  it  was  dismissed  from  the 
consideration  of  the  learned  judge,  as  the  necessary 
consequencip  of  his  having  maintained  the  objection 
taken  to  his  jurisdiction,  thereby  holding  that  he  bad 
no  jurisdiction  to  adjudicate  upon  the  case,  and  having 
no  such  jurisdiction  he  could  not  adjudicate  by  dismiss- 
ing the  petition.  It  is  to  the  substance  that  we  must 
look,  and  not  criticise  too  closely  the  accuracy  of  the 
formal  expressions  used.  The  appeal  taken  against 
this  order  was  not,  in  truth,  an  appeal  against  an  order 
dismissing  the  petition,  but  against  an  order  maintain- 
ing objections  taken  to  the  judge's  jurisdiction,  the  con- 
sequence of  maintaining  which  objection  was  that 
justice  had  been  frustrated  by  the  petition  not  having 
been  adjudicated  upon  at  all.  It  is  said  that  the  appel- 
lant in  that  appeal  limited  the  appeal  to  the  question  of 
jurisdiction  ;  but  there  was  nothing  for  him  to  limit, — 
that  was  the  sole  point  which  could  have  been  appealed, 
for  it  was  the  sole  point  adjudicated  upon,  or  professed 
or  intended  so  to  be,  and  the  limitation  was  affixed  by 
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1881      the  learned  judge  from  the  nature  of  his  judgment.    In 
Larcb     that  case,  the  evidence  taken  before  Mr.  Justice  McCord, 
P*'^      and  which  his  judgment  in  effect  held  to  have  been 
LAb'HiERs.  taken  coram  non  judice^  could  not  properly  have  been 
Qwynne,  J.  brought  before  this  court,  and  on  motion  of  the  then 
appellant,  that  as  the  appeal  was  only  upon  the  qutetion 
of  law  raised  by  the  respondent,  to  wit,  whether  the 
Dominion  Controverted  Elections  Act  of  1874  was  consti- 
tutional, there  was  no  occasion  for  printing  anything, 
the  printing  of  the  record  and  the  delivery  of  factums 
were  dispensed  with.     This  order  was  a  proper  one  to 
have  been  made,  not  because  of  the  appellant  (when  in 
a  position  to  appeal  against  an  adjudication  upon  the 
merits)  having  limited  his  appeal  to  a  point  of  law,  but 
because  the  adjudication  of  the  learned  judge  to  the 
effect  that  he  had  no  jurisdiction  to  entertain  the  peti- 
tion,  was  the  only  thing  which   was    decided    and 
which  was  open  to  appeal.    The  48th  section  of  the 
Supreme  and  Exchequer  Court  Act,  which  enables  this 
court  to  give  such  judgment  as  the  Judge  in  the  court 
below  should  have  given,  plainly  applies  to  the  case  of 
an  appeal  from  a  judgment  on  the  merits  after  trial.  The 
whole  frame  of  the  section  shows  this,  there  is  nothing 
in  the  Act  to  warrant  this  court- in  constituting  itself  a 
court  of  first  instance  to  hear  and  determine  the  merits 
of  an  election  petition  in  a  case  in  which  the  constituted 
tribunal  of  first  instance  has  refused  to  adjudicate  upon 
the  petition  on  the  ground  that  it  had  no  jurisdiction. 
The  former  appeal  having  been,  as  it  only  could  have 
been,  against  the  decision  of  the  Judge,  which  was,  that 
he  had  no  jurisdiction,  this  court  pronounced  the  only 
judgment  which  it  could  have  pronounced,  when  it 
allowed  the  appeal,  and  held  that  he  had  jurisdiction, 
and  remitted  the  record  to  him  to  be  proceeded  with  ac- 
cording to  law,  and  this  only  could  be  by  his  exercising 
the  jurisdiction  which  he  had  declined  to  exercise,  xipon 
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the  ground  that,  in  his  opinion,  he  had  it  not.     This  he      ^^Sl 
did  by  offering  to  the  counsel  of  each  of  the  parties  a    l^^b 
rehearing  of  the  case,  which  both  parties,  considering      j.''- 
it  to  be  unnecessary,  declined,  and  he  proceeded  to  ad-  lauribrs. 
judicate  on  the  petition  upon  its  merits.     From  this  Gwynn©  J. 

adjudication  this  appeal  is  taken,  which  now  for  the      

first  time  brings  the  merits  before  this  court  to  be  dealt 
with  under  section  48  of  the  Act. 

I  am  of  the  opinion,  which  I  have  invariably  enter- 
tained in  these  election  cases,  that  if  there  are  any  cases 
in  which  more  than  in  others  we  should  inflexibly 
adhere  to  the  rule  that  we  should  never  reverse  upon 
mere  matters  of  fact  the  findings  of  the  learned 
Judge  who  sees  and  hears  the  witnesses  and  tries 
the  case,  unless  we  are  convinced  beyond  doubt  that  his 
conclusions  are  erroneous,  it  is  in  these  election  peti- 
tions, where  so  much  of  necessity  depends  upon  the 
manner  in  which  the  witnesses  give  their  evidence. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the 
learned  Judge  should  be  maintained,  and  that  the  elec- 
tion should  be  voided  upon  all  the  grounds  upon  which 
it  has  been  pronounced  to  be  void  in  his  judgment. 

As  to  the  case  of  Eusebe  Couture,  it  is  urged  that  such  a 
judgment  would  be  at  variance  with  the  judgment  of 
this  court  in  Somerville  v.  Laflamme,  but  there  is  nothing 
in  that  case  to  the  effect  that  where  there  is  but  one  wit- 
ness speaking  directly  to  a  charge  of  personal  corruption 
which  is  denied  by  the  accused  person  on  oath,  a  Judge 
is  relieved  from  the  duty  of  seeking  for  other  matter  in 
the  evidence  which  may  incline  his  mind  to  believe  the 
one  in  preference  to  the  other,  or  to  reject  the  testimony 
of  one  and  believe  the  other  for  the  manner  in  which 
they  may  have  respectively  given  their  evidence,  or 
which  relieves  him  from  the  dxij  of  determining 
whether  he  finds  anything  in  the  evidence  corrobora- 
tive of  the  testimony  of  the  one  or  of  the  other.    In  the 

^1 
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18S1      case  before  us,  the  learned  Judge  has  taken  great  pains 
Larlb     to  show  that  in  truth  the  present  appellant  did  not  in 

j^^      his  evidence  under  oath   contradict   Couture  in   the 

LAURiBRs.  material  points,  but  that  it  appeared  to  the  learned 

Gwynne  J.  J^dge  that  the  appellant's  counsel  so  framed  the  ques- 

tions  put  to  him  as  to  evade  eliciting  an  answer  in 

reality  in  contradiction  of  Couture,  although  upon  a 
hasty  view  it  might  seem  to  be  so.  and  he  explains  his 
reasons  for  believing  Couture,  and  for  attributing  the 
appellant's  contradiction  of  Couture,  if  he  intended  to 
speak  in  actual  contradiction  of  him,  to  forgetfulness  of 
what  occurred  in  the  excitement  of  his  canvass.  I  con- 
fess that  looking  at  the  loose  manner  in  which  the  con- 
test, upon  the  appellant's  part,  appears  to  have  been 
conducted,  in  many  matters  open  to  the  imputation  of 
corrupt  intent,  there  is  abundant  matter  in  the  evidence 
which  might  be  referred  to  as  supporting  and  justifying 
the  conclusions  arrived  at  by  the  learned  Judge. 

The  appeal  therefore  should  be  dismissed  and  the 
result  certified  to  the  House  of  Commons,  and  Nicolas 
Pouliot  and  Anselm  Plante  should  be  reported  as  having 
been  guilty  of  corrupt  practices. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellant — Messrs.  MontambauU^  Lange." 

Her  Sf  Langelier. 

Solicitor  for  respondent — Mr.  Amyot 
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CONTROVERTED  ELECTION  OF  THE  1880 

COUNTY  OF  CHARLEVOIX.  •Nov.9,io,ll. 


188L 


SIMON  XAVIER  CIMON Appellant  ; '^^^^^^ 

AND 

JOSEPH  STANISLAS  PERRAULT Respondent. 

The  Dominion  Elections  Act,  1874,  sees.   82,    83   and   %A~^Puhlic 
peace — Colorable  employment — Liability  of  candidate  for  the  acta 
ofpereona  employed  by  agent  ^Bribery, 

On  a  charge  of  bribery  against  one  T,  and  one  A,,  upon  which  this 
appeal  was  decided;  the  Judge  who  tried  the  petition  found  as  a 
&ct  that  A.  had  been  directed  by  T,j  an  admitted  agent  of  the 
respondent,  to  employ  a  number  of  persons  to  act  as  policemen 
at  one  of  the  polling  places  in  the  parish  of  Bay  St  Paul  on  the 
polling  day,  and  had  bribed  four  voters  previously  known  to  be 
supporters  of  the  appellant,  by  giving  them  $2  each,  but  held 
that  A.  was  not  agent  of  the  respondent,  and,  therefore  his  acts 
could  not  avoid  the  election.  I'he  facts  of  this  case  are  fully 
set  out  below. 

Eeld,  on  appeal,  tliat  as  there  was  no  excuse  or  justification  for  em- 
ploying these  voters,  their  employment  was  merely  colorable, 
and  these  voters  having  changed  their  votes  in  consequence  of 
the  money  so  paid  to  them,  and  the  sitting  member  being  re- 
sponsible alike  for  the  acts  of  A.,  the  sub  agent,  as  for  the  acts 
of  T.,  the  agent,  and  they  having  been  guilty  of  corrupt  practices, 
the  election  was  void.  (Taschereau  and  (r try nne,  J.  J.,  holding 
that  A  ,  the  sub-agent  alone,  had  been  guilty  of  bribeiy.) 

1  HIS  was  an  appeal  from  the  decision  of  Mr.  Justice 
Routhier,  of  the  Superior  Court  of  the  Province  of  Quebec^ 
District  oiSiiguenay,  delivered  the  15th  day  of  September, 
1880,  dismissing  the  petition  against  the  return  oi  Joseph 


*Prbsbnt  : — Ritchie;  C,  J.,  and  Fournier,  Henry,  Taschereau  an4 
GwynnO;  J,  J. 
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1880      Stanislas  Perrault^  as  member  of  the  House  of  Commons 

Q^jg     for  the  Electoral  District  of  the  County  of  Charlevoix, 

^    ^'        in  the  Province  of  Quebec. 
Perrault.  ^ 

-i—  The  appellants  limited  their  appeal  to  four  charges 

of  corruption  by  the  candidate  and  sixteen  charges  of 
corruption  by  agents. 

This  appeal  was  determined  upon  the  fifth  charge 
known  as  the  Tarte  and  Allard  case. 

One  P.  Allard  was  charged  with  having,  under  the 
authority  of  one  Tarte,  bribed  four  voters,  viz  :  A, 
Bouchard^  E.  Martin,  S.  Boivin  and  /.  Gag^no»— previ- 
ously petitioner's  supporters — by  the  payment  of  $2  to 
each  of  them.  Tarte,  who  was  the  brother-in-law  of 
the  respondent,  and  admitted  to  be  his  general  agent  in 
the  western  part  of  the  county,  on  the  receipt  of  cer- 
tain letters  and  telegrams,  informing  him  that  roughs 
were  coming  down  from  Quebec  to  interrupt  the 
peaceable  voting  of  the  electors,  did  not  enquire  to 
ascertain  whether  the  reports  in  these  telegrams  and 
letters  were  well  founded  or  not,  nor  take  the  proper 
steps  to  secure  by  legal  means  the  public  peace,  but 
stated  that  he  had  applied  to  Hon.  Mr.  Lan^evin  or 
Hon.  Mr.  M'isson  for  a  detachment  of  "  B  "  Battery,  and, 
rereiving  no  reply,  asked  the  captain  of  the  volunteer 
company  at  Bale  St.  Paul  if  he  could  keep  order  with 
his  men,  and  that  the  latter  replied  he  did  not  consider 
himself  authorized  to  do  so.  Turle  thereupon  gave 
Alhml  money,  and  asked  him  to  employ  persons  to  act 
as  policemen,  and  further  induced  him  to  advance 
money  for  the  sam3  purpose,  promising  to  return  it. 
Ko  roughs  came,  and  there  was  no  disturbance.  AUard 
employed  the  above  named  four  voters  who  were  known 
to  be  appellant's  supporters,  and  they  all  swore  that,  in 
consequence  of  the  money  they  received  from  Allard^ 
they  changed  their  vote,  and  voted  for  respondent.  This 
expenditure  was  not  included  in  the  oflScial  return  of 
respondent's  legal  expenses,  made  by  his  agent. 


V. 

Pbrrault. 
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Mr.  C.  P.  Davidson,  Q.  C,  and  Mr.  Mackay  with  him,      1880 
for  appellant :  q^^ 

^It.  Justice  Rouihier  regarded  the  payments  as  direct 
acts  of  bribery,  but  refused  to  make  the  respondent  liable 
for  them,  on  the  ground  that  Allard  was  not  a  general 
agent,  and  that  his  authority  was  limited  to  the  hiring 
of  a  number  of  men  for  the  pretended  purpose  of  pre- 
venting violence  at  the  polls.  As  a  matter  of  fact,  these 
men  performed  no  such  duty,  and  did  nothing  in  return 
for  the  money  thus  received.  Allard  was  active  in  the 
election.  Some  witnesses  speak  of  his  having  been 
known  as  a  vigorous  partisan.  He  attended  committee 
and  other  meetings.  Mr.  Tarle,  the  brother-in-law  of 
respondent,  his  chief  manager  and  recognized  agent, 
was  heard  to  have  specifically  requested  Allard  to  take 
charge  of  the  very  concession  where  the  men  so  bribed 
resided.  Mr.  Tarte  also  furnished  the  larger  part  of 
the  money  thus  illegally  used.  That  is  a  fact  upon 
which  no  dispute  exists.  But  Mr.  Tarte  claims  that 
Allard's  instructions  were  limited  to  the  employment 
of  men,  ^nd  that  there  was  no  question  of  buying 
voters.  The  hiring  was  a  flimsy  pretext  for  their  pur- 
chase. I  contend  the  candidate  is  responsible  for  the 
acts  of  persons  specially  employed  by  his  agent.  The 
case  seems  irresistible,  as  well  in  respect  of  the  deliber- 
ate and  flagrant  act  of  bribery  which  it  involves,  as  of 
the  direct  connection  with  it  of  persons  for  whose  acts 
respondent  must  be  held  responsible. 

Mr.  Angers,  Q.C.,  for  respondent : 

P.  Allard  is  a  peaceful  citizen  of  Bate  St,  Paul,  who 
is  little  accustomed  to  mix  himself  up  in  election  con- 
tests. Some  days  before  the  voting,  Mr.  Tarte  requested 
him  to  hire  some  men  to  keep  the  peace,  without 
naming  any  one.  This  request  is  not,  in  law,  an 
ofi'once,  and  Mr.  Tarte,  who  had  already  gone  through 
9everal  elections  in  the  county,  had  good  reasons  for 
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1880     doing  as  he  did.    Allard  had  no  other  mission  to  per- 
CiMOK     form  ;  if  he  went  beyond  his  instructions,  his  so  doing 

Abraham  Bouchard,  Jean   Gannon,   Samuel  Boivin, 

Israel  Gagnon,  admit  that  they  sold  themselves  for  two 
dollars.    Bat  this  avowal  establishes  nothing.    It  mast 
be  proved  that  there  was  really  bribery.    The  cynicism^ 
displayed  by  these  four  witnesses  is  far  from  giving 
any  weight  to  their  evidenoB. 

P.  Allard  possesses  the  confidence  of  the  petitioner, 
who  twice  brings  him  forward  under  oath  to  explain. 
Now,  this  witness,  whose  reputation  is  blameless,  flatly 
contradicts  these  four  electors  who  were  ready  to  sell 
themselves  for  two  dollars.  He  hired  these  people  to 
keep  the  peace  on  the  eve  of  the  polling  day,  and  that 
was  all.  N  o  one  proves  that  Allard  canvassed  them  ; 
on  the  contrary,  all  declared  themselves  supporters  of 
the  respondent.  But,  supposing  they  were  really 
bought,  as  they  say,  what  would  be  the  consequences 
of  P.  A/lard's  conduct  ?  We  have  already  seen  that 
the  mission  confided  to  him  by  Mr.  Tarle  could  not 
make  him  an  election  agent.  But,  of  his  own  accord, 
by  his  actions  and  his  relations  with  him,  can  he  have 
become  the  agent  of  the  respondent  to  the  extent  of 
being  able  to  compromise  him?  When  there  is  no 
general  system  of  bribery  proved,  it  is  necessary  that 
the  isolated  cases  and  the  mandate  be  clearly  proved. 

There  are  no  precise  rules  for  determining  agency; 
each  case  rests  upon  the  evidence ;  but  it  must  be  borne 
ill  mind  that  an  election  is  a  serious  matter,  and  should 
only  be  set  aside  for  the  weightiest  reasons  This  ques- 
tion of  agency  has  already  bjen  discussed  at  length 
before  our  Courts ;  we  will  but  refer  to  u  few  decisions 
already  given  on  this  point :  The  Porlneuf  CQ.se  (1),  and 
the  Jacques  Cariier  case  (2). 

(1)  2  Q.  L.  R.  283.  (2)  2  Can.  Sup.  C.  R.  307-31 1,  1 

<^.  L.  R.  295. 
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Allard  did  not  canvass  ;  he  made  no  speeches  ;  in  a      IS^ 
word,  he  took  no  part  in  this  election.  clll^ 

What  is  Allar<V$  position,  compared  to  that  of  Belle-        ». 

five  and  Terreau  in  the  Quebec  East  case,  to  that   of      

Conway^  Cardinal  St.  Denis,  St.  Jean,  Dujour  in  the 
Jacques  Cartier  election  ?  and  yet  all  these  men,  who 
mixed  in  these  elections,  who  were  in  a  position  to  use 
their  influence,  and  who,  in  fact,  did  so,  have  not  been 
considered  as  agents. 

The  learned  Counsel  also  referred  to  the  Tamworth 
case  (1) ;  Salford  case  (2) ;  Longford  case  (8) ;  0/oucester 
case  (4) ;  Durham  case  (5) ;  Windsor  case  (6) ;  London" 
derry  case  (7). 

EiTCHiE,  C.  J. : — 

This  was  a  petition  against  the  return  of  the  respon- 
dent as  the  member  of  the  House  of  Commons  for  the 
County  of  Charlevoix,  The  learned  judge,  whose  judg- 
ment is  appealed  from,  dismissed  the  petition,  holding 
that  the  charges  against  the  respondent  had  not  been 
sustained. 

With  reference  to  the  personal  charges  against  the 
resi)ondent,  the  principles  enunciated  by  my  learned 
predecessor,  and  to  which  I  have  referred  in  the  case  of 
Larue  v.  Deslauriers  (8),  are  very  applicable  to  this  case, 
because  there  was  considerable  weight  given  by  the 
judge  who  tried  the  case,  to  the  manner  in  which  some 
of  the  witnesses  brought  to  prove  the  personal  charges 
gave  their  evidence. 

But  there  is  a  charge  against  the  respondent's  agent 
which,  in  my  opinion,  must  avoid  the  election 

It  is  the  fifth  case  treated  in  the  appellant's  I'actum,  by 
which  Pamphile  Allard  is  charged  with  having,  under 

(1)  1  O'M.  &  H.  78.  (5)  2  O'M.  &  H.  135. 

(2)  1  O'M.  A  H.  140.  (6)  1  O^M.  &  H.  3. 
(.3)  2  O'M.  k  H.  13.  7)  I  0'AI.&  H.  278. 
(4)  2  O'M.  h  H.  62.  (8)  5  Can.  Sup.  C.  R,  91. 
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1881  the  authority  of  Mr.  Tarte,  bribed  Abraham  Bouchard^ 
CiMON  Samuel  Boivin,  Israel  Gagnon  and  Jean  Gagnon,  pre- 
P  K  ULT  '^^^^y  petitioner's  supporters,  by  the  payment  of  $2.00 
— ;-  to  each  of  them. 
^/  '  Mr.  Tarte  was  the  brother-in-law  of  the  respondent,  his 
agency  is  admitted,  and,  indeed,  it  could  not  be  denied, 
for  he  was  obviously  entrusted  with  and  had,  it  may  be 
said,  the  entire  management  and  conducting  of  the  elec- 
tion on  respondent's  behalf  in  that  part  of  the  county. 
He  states  that  he  received  letters  and  telegrams  from 
certain  parties  in  Queb^Cy  informing  him  that  certain 
roughs  were  coming  down  to  interfere  with  the  peace- 
able voting  of  the  electors,  but  he  does  not  appear  to 
have  made  any  enquiries,  or  taken  any  steps  to  ascertain 
whether  the  reports  in  these  telegrams  and  letters  were 
well  founded  or  not ;  thereupon  he  gives  Allard  money 
and  asks  him  to  employ  persons  to  act  as  policemen, 
and  he  further  induces  him  to  advance  money  for  the 
same  purpose,  promising  to  return  it.  With  this  money 
the  judge  below  finds  Allard  bribed  certain  voters. 
There  is  no  satisfactory  evidence  to  show  that  any  extra- 
ordinary measures  whatever  were  necessary  to  be  taken 
with  a  view  to  the  preservation  of  the  peace ;  and  if 
such  a  course  had  seemed  necessary  no  proper  steps 
were  taken  to  secure  by  legal  means  the  public  peace, 
nor  do  the  proper  authorities  appear  to  have  had  the 
slightest  intimation  from  Tarle  or  Allard^  or  indeed  from 
any  source  whatever,  that  trouble  was  anticipated. 

The  personal  application  of  Mr.  Tarte  to  Hon.  Mr. 
Langevin  and  Capt.  Gaulhier,  unsupported  by  affidavit 
or  evidence  of  any  kind,  were  perfectly  futile,  because 
neither  of  the  parties  applied  to  had  any  authority 
in  the  matter,  and  if  they  had  authority,  no  verified 
facts  were  laid  before  them  to  justify  their  acting. 

Ihe  law  makes  ample  provision  in  such  a  case,  and 
points  out  how  and  to  whom  the  application  should  be 
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made,  and  the  steps  that  should  be  taken  in  such  an      ^^^^ 

emergency,  and  provides  upon  whom  the  duty  and     Cimoit 

responsibility  in  such  a  case  is  cast  of  preserving  the  pbrr^plt. 

peace,  and  the  means  by  which  this  shall  be  accom-       — 

-.,__.       ,             ft^    nil     T>                T^.              A      Ritchie,CJ. 
piisned.     Thus  by  sec.  81  of  the  Dominion  Elections  Act^      

1874  "  every  returning  officer  and  every  deputy  return- 
ing officer,  from  the  time  of  the  taking  of  the  oath  of 
office  until  the  day  after  the  closing  of  the  election, 
shall  be  a  conservator  of  the  peace  invested  with  all  the 
powers  appertaining  to  a  justice  of  the  peace,"  and  by 
sec.  82,  such  officers  ''may  require  the  assistance  of 
justices  of  the  peace,  constables  or  other  persons  present 
to  aid  him  in  maintaining  peace  and  good  order 
at  such  election,  and  may  also,  on  a  requisition  made 
in  writing  by  any  candidate,  or  by  his  agent,  or  by  any 
two  electors,  swear  in  such  special  constables  as  he 
deemsnecessary";  and  by  sec.  83,  "such returning  officer 
or  deputy  returning  officer  may  arrest  or  cause  to  be 
arrested  by  verbal  order,  and  place  in  the  custody  of 
any  constable  or  other  persons  any  person  disturbing 
the  peace  and  good  order  at  the  election,  and  may  cause 
such  person  to  be  imprisoned  under  an  order  signed  by 
him  until  any  period  not  later  than  the  close  of  the 
poll " ;  and  by  sec.  84,  such  returning  or  deputy  return- 
ing officers  may  require  any  person  within  one  half 
mile  of  the  place  of  nomination  or  of  polling  station  to 
deliver  to  him  any  fire-arm,  &c.,  and  any  person  refusing 
to  deliver  such  weapon  shall  be  liable  to  a  fine,  &c. 

All  which  was  entirely  disregarded  by  Mr.  Tarte^ 
and  not  the  slightest  excuse,  still  less  justification,  is 
offered  for  his  thus  ignoring  the  law,  and  taking  upon 
himself,  an  active  partizan,  the  duty  and  responsibility 
of  preserving  the  public  peace  ;  no  evidence  whatever 
was  offered  to  show  that  the  slightest  grounds  existed 
justifying  the  sending  of  the  telegrams  or  letters,  nor 
does  there  appear  to  have  been  any  persons  sent  from 
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1881      Quebec^  nor  does  there  appear  to  have  been  any  dis- 

CiMov     turbance  whatever  at  the  election. 
Pbrbauii      ^  ^*^'  therefore,  come  to  no  other  conclusion  than  that 

—7-      there  w  ere  no  reasonable  grounds  for  any  extraordinary 

1      measures  being  taken  for  preserving  the  public  peace, 

and,  if  there  had  been,  that  there  were  no  reasonable 
grounds  whatever  for  Mr.  Tarte  taking  upon  himself 
the  employment  of  80  unauthorized  persons,  and  that 
there  was  no  excuse  or  justification  for  employing  and 
paying  voters,  as  was  done  by  Allard,  by  the  direction 
of  Mr.  Tarte. 

If  trouble  was  really  anticipated,  I  feel  it  quite  im- 
possible to  believe  that  Mr.  Tarte  would  have  employed 
SO  men  on  his  own  account,  and  at  his  own  expense, 
without  calling  on  the  proper  legal  authorities  whose 
especial  duty  it  was  to  preserve  the  peace,  or  without 
even  hinting  to  them  that  trouble  was  feared,  so  that 
proper,  unobjectionable  and  legal  precautions  might  be 
taken  to  provide  against  any  unlawful  disturbance. 

I  may  here  say  that  I  find  that  on  the  trial  a  question 
was  put  to  Mr.  Tarte  which  was  objected  to  by  the 
respondent,  viz.,  whether  the  80  men,  which  he  alleged 
he  had  employed  were  paid?  This  objection  was 
sustained.  And  again,  whether  these  men  were  voters  ? 
Also  objected  to,  and  objection  sustained.  These  were, 
in  my  opinion,  most  pertinent  and  proper  questions, 
and  I  cannot  conceive  on  what  valid  grounds  they 
were  rejected,  for,  if  the  transaction  had  been  an  honest 
one,  it  is  to  be  presumed  the  agent  would  have  been 
only  too  glad  to  give  such  an  answer  as  would  dispel 
any  unfavorable  inference. 

The  questions  having  been  objected  to  and  not  ans- 
wered, the  only  reasonable  inference  is  that  the  questions 
were  objected  to  and  not  answered  because  the  answers 
would  militate  against  the  witness  and  the  resi>ondent. 
Then,  how  do  these  men,  who  are  charged  with 
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having  been  bribed,  state  the  case  as  to  Alhrd^s  dealing      1^81 
with  them  ?  CiMoir 

We  have  first :  PerrW 

Jean  Gaf^non  :  ^.^  TTr.  » 

Q.  Vous  rappelea-vous  de  Pelection  qui  a  eu  lieu  entro  M.  Simon 
Xavier  Cimon  et  M,  Joseph  Stanislas  Perrault^  dans  Tann^e  (1879) 
mil  huit  cent  soixante-dix-neuf,  dans  le  mois  de  fevrier  ? — R.  Oui. 

Q.  Etiez-vous  Mecteur  k  cette  election-la  ?    R.  Oui. 
*  Q.  Avez-vous  eu  de  Targent  de  Pamphile  Allard  ?    R.  Oui,  j^en  ai 
eu. 

Q.  Combien?    R.  Dix  chelins,  je  ne  peux  pas  dire  autrement,  j*ai 

eu  dix  cbelins. 

Q.  Avez-vous  fait  quelqu  ouvrage  pour  cet  argent-la  ?  R.  Non,  je 
n'en  ai  pas  fait. 

Q.  Avez-vous  vot6  ?    R.  Oui  j'ai  vote. 

Q.  Avez-vous  objection  de  dire  pour  qui  vous  avez  vote  ?  R.  J'etais 
pour  M,  Cimon  auparavant  que  j'ai  eu  les  dix  chelins  j  9a  ni^a  fait 
vot«r  pour  M.  Perraulif  c'est  cela. 

Q.  Avez-vous  vu  M.  Tarte  dans  T^lection?'  R.  Oui. 

Q.  Avez-vous  eu  connaissance  s'il  s'est  mele  generalement  de  cette 
lection-l&  ?  R.  Je  Vai  vu  passer  quelquefois.  Je  ne  reste  pas  dans 
le  village,  je  reste  dans  St,  Joseph  k  une  lieue  et  demie  de  Teglise,  je 
Tai  vu  passer  plusieurs  fois  par  exemple. 

Q.  n  marcbait  pour  Telection  ?  R.  Bans  le  temps  de  I'election  il- 
marcbait  pour  Telection. 

Q.  L'avez-vous  vu,  M.  Tartey  vous?  U.  Qui,  je  Tai  vu,  j'ai  6te  moi 
m§me  cbez  lui,  lorsque  mon  firere  a  vote. 

Abraliam  Bottchard : 

Q.  Vous  rappelez-vous  de  I'election  qui  a  eu  lieu  entre  M.  Joseph 
Stanislas  Perrault  et  M.  Simon  JTavier  Cimon^  dans  le  mois  de 
fivrier  mil  buit  cent  soixante-dix-neuf  ?    R.  Oui. 

Q.  Avez-vous  re9u  de  I'argent  dans  cette  Election  ?     R.  Oui. 

Q.  Combien  avea^vous  re9u  ?   R.  Deux  piastres. 

Q.  Pe  qui  avez-vous  regu  cet  argent-la  7  R.  De  Pamphile  Allard, 
marchand. 

Q.  Pour  qui  4tiez-vous  avant  d'avolr  re9u  cet  argent?  R.  Pour 
K.  Cimon, 

Q.  Aves-vous  fait  quelqu'ouvrage  poiu*  cet  argent-la?  R.  Non, 
mdnaieur. 

Q.  Voolez-vouB  dire  pour  qui  vous  avez  yot6?  R.  Pour  M. 
Perrault, 
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1881  Q.  Auriezvous  vote  pour  "M.  PerrauU  sans  cet  argent-U  ?    B. 

^^^''^       Non,  monsieur. 
1,^  *  Transquestionn^. — ^Q.  Voaa  voiis  Stes  vendu,  vous  avez  vendu 

Febbault.  votre  voix  pour  deux  piastres  ?    R.  Oui,  monsieur. 

Ritchie,CJ.     Samuel  Boivin : 

Q.  Vous  vous  rappelez  de  TSlection  qui  a  eu  lieu  entre  K.  Simon 
JTavier  Cimon  et  M.  Joseph  Stanislas  Perraulty  dans  le  mois  de 
ftvrier  (1879)  mil  huit  cent  soixante-dix-neuf  ?    R.  Oui. 

Q.  Veuillez  dire  si  vous  avez  re9U  de  I'argent  et  de  qui  dans  ce 
temps-li . 

(Objects  par  le  d6fendeur  a  cette  question  parce  qu'elle  est  trop 
vague.     Question  retiree.)     ^ 

Q.  Avez-vous  re9u  de  I'argent  deM.  Pamphile  Allardl  R.  Oui, 
monsieur. 

Q.  Combien  avez-vous  re9u  ?     R.  Deux  piastres  ($2.) 

Q.  Pour  qui  Stiez-vous  avantd'avoir  re9u  cet  argent-la?  R.  Pour 
M.  Cimon, 

Q.  Avez-vous  fait  quelqu'ouvrage  pour  cela  ?  R,  Oui,  j'ai  fait  une 
commission  qui  pouvait  valoir  environ  trente  sous. 

Q.  Avez-vous  objection  k  dire  pour  qui  vous  avez  vote?  R.  Oui, 
pourM.  PerrauU, 

Q.  Auriez-vous  vote  pour  M.  PerrauU  sans  cet  argent-la?  R. 
NoU;  monsieur. 

Q.  Avez-vous  eu  connaissance  si  M.  Pamphile  Allard  s'est  bien 
occupy  deflections  gen^ralement  ?  R.  Cela,  je  ne  connais  rien  la- 
dedans. 

Q.  L*avez-vous  vu  marcher  pour  TSlection?    R.  Non,  monsieur. 

Q.  Lui  avez-vous  parl6  ? — R.  Oui,  je  lui  ai  parl6  &  lui-meme.  Vous 
me  demandez  si  je  Tai  vu,  je  vous  le  dis. 

Q.  Veuillez  dire  ce  que  M.  Tarte  vous  a  dit  par  rapport  k  M.  Pam- 
phile Allard'f'^lR*  Oui.  (Object6  par  le  dSfendeur  i  cette  preuve 
comme  tendant  k  faire  une  preuve  de  oui-dire,  n'6tant  pas  prouv6 
que  M.  Tarte  soit  un  agent,  ou  que  dans  cette  circonstance,  il  agisse 
en  sa  quality  d'agent  du  defendeur.  Preuve  prise  sous  reserve  de 
Tobjeotion.)  R.  Je  vais  vous  le  dire.  Lorsque  mon  frdre  a  eu  votS 
devant  Pamphile  Allard,  Pamphile  Allard  a  sorti,  11  lui  a  donn6 
($1.00)  une  piastre.  Je  lui  ai  vu  donner  la  piastre.  11  a  dit:  Tu  as 
perdu  une  piastre  ($1.00).  La  veille  de  la  votation,  Pamphile  Allard 
me  Pavait  dit  auparavant.  II  doutait  qu'on  6tait  pour  M.  Ct'moii, 
c^est  cela  qui  PempSchait  de  nous  donner  de  Pargent,  il  dit :  Si  tu 
6tais  pour  nous  on  te  donnerait  de  Pargent,  si  tu  votes  devant  moi... 
j*ai  dit:  je  suis  capable  de  voter  tout  seal,  je  sais  lire  et  6orire^  le 
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jour  de  la  votation,  mon  frdre  a  vot^;  il  a  eu  une  piastre  ($1.00)  lors-       1881 
qu'il  est  sorti. 


Q.  On  demande  ce  que  M.  Tarts  a  dit  ?— R.   Lorsque  j'ai  vu  cela  ^^  * 

j*ai  parti,  j*ai  descendudans  le  village,  j'ai  6te  voir  M.  Tarte  qui  rest  ait  Pbrrault. 

chez  M.  iJoiy,  j'ai  rentre  dans  sa  chambre :  il  m'a  deaiani6  ce  que  je  r..x  T^r^  ▼ 
.  f.  .       .,  .  ,..     .      .             ,                    .,  •  j-i.     .,  .           \       Ritchie,CJ. 
venais  faire,  j'ai  dit :  je  viens  parler  un  pen ;  j  ai  dit :  j'ai  su  que  tons 

ceux  qui  votaient  au  nom  de  Pampkile  Allard  avaient  une  piastre 

($1.00).    J*aidit:  tPai  perdu  ma  piastre.    II  dit:  Si  je  peuz  vous 

avoir  votre  piastre,  je  Paurai ;  mais  je  ne  lui  en  ai  pas  parl6. 

Q.  Vous  a-t-il  dit  que  c'etait  vrai  ? — R.  II  m'a  dit  que  tous  ceux 
qui  votaient  au  nom  de  PamphlU  Allard  avaient  une  piastre  ($1.00.) 

Q.  Vous  lui  avez  demande  ceci :  tous  ceux  qui  votent  au  nom  de 
Pampkile  Allard  ont  une  piastre?— R.  Qui,  j'ai  dit:  j'ai  perdu  ma 
piastre,  M.  Tarte  a  dit :  Si  je  peux  vous  la  faire  donner  je  vous  la  ferai 
donner.  C'est  tout  ce  qu'il  a  dit,  je  n'ai  rien  que  cela  a  vous  dire. 
La  veille  de  la  votation  Pampkile  Allard  m'avait  dit  cela  lui-mdme, 
ce  que  je  vous  ai  dit,  que  si  je  votais  devant  lui  que  j'aurais •• 

Israel  Gagnon : 

Q.  Vous  rappelez-vous  de  Telection  qui  a  eu  lieu  entre  M.  Simon 
Xavier  Cimon  et  M.  Josepk  Stanislas  Perrault  dans  PannSe  (1879) 
mil  huit  cent  soixante-dix-neuf,  dans  le  mois  de  fevrier?    R   Qui. 

Q.  Etiez  vous  61ecteur  dans  cette  61ection-14  ? — R.  Qui. 

Q.  VeuiUez  dire  si  vous  avez  eu  de  Targent  de  M.  Pampkile  Allard 
i  cette  Election  ? — R.  Qui,  Monsieur. 

Q.  Combien  avez-vous  re9u  ? — R.  <$1.00)  Deux  piastres. 

Q.  Pour  qui  6tiez-vous  avant  d'avo./ 1\'9  i  cjt  argent-Ill  ? — R  J'etais 
pourM.  Cimon. 

Q.  Avez-vous  fait  quelqu'ouvrage  pour  cet  argent  U  ? — R.  Rien  du 
tout.    Je  n'ai  pas  fait  aucun  ouvrage. 

Q.  Avez-vous  vot6  7 — R.  Qui,  monsieur. 

Q.  Auriez-vous  ol(jection  &  dire  pour  qui  vous  avez  vote  ? — R.  J'ai 
vot6  pour  M.  Perrault, 

Q.  Auriez-vous  vote  pour  li.  Perrault  sans  cet  argent-la  ? — R.  Non, 
pardozmez,  j'aurius  votS  pour  M.  Cimon  si  je  n'avais  pas  eu  cet 
argent-li. 

Q,  Connaissez-vous  M.  Pampkile  Allard  ?-~R.  Qui. 

Q.  Se  m6lait-il  d^election  dans  ce  temps  U  ? — R.  Je  ne  peux  pas  dire 
bonnement ;  M.  Allard  ne  m'a  pas  parld  beaucoup  de  cela,  mais  ce 
qu'il  m'a  dit  avant  de  voter,  il  dit :  vote  devant  moi,  il  dit :  Si  tu 
votes  devant  moi,  tu  auras  ton  argent.  Aprds  avoir  vot6  11  m*a  fait 
donner  ($1 .00)  une  piastre  de  suite.  L*autre  piastre  il  me  Fa  domiSe 
•pi^s.    9^  &it  dis  chelins  que  j'ai  eu«. 
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J881  Q.  Savez-Yous  si  M.  AVard  a  represents  quelque  part  M. ? 

^^r^^       — ^  II  reprSsentait  M.  Perrattli  a  un  poll,  il 6tait oflficierrapporteur. 
^,  Q.  Avezvous  vu  M.  Tarte  apres ? — R.  Non,  monsieur,  je  ne Tai  pas 

Perkault.  vu  apres. 
Rilchie'c-r      ^'  L'avezvous  vu  avant?— R.  Xon,  je  ne  lui  ai  pas  parle. 

—..  TranaquesHonni, — Q.  Avez-vous   un  cheval  et  une  voiture  7 — R. 

Fardonnez,  je  n'avais  ni  ohevaux  ni  voitures  dans  ce  temps-la,  main- 
tenant  j*en  ai  une. 

The  coolness  and  frankness  with  which  these  men 
admit  the  bribery  is  somewhat  astonishing.    They  do 
not  pretend  that  they  ever  did  anything  for  this  money, 
they  simply  took  the  money  and  changed  their  vote ;  they 
do  not  appear  lo  have  had  the  least  idea  that  they  were 
acting  as  peace  officers,  or  preservers  of  the  peace,  or  were 
expected  so  to  act,  or  had  been  employed  for  any  such 
purpose ;  having  voted  as  they  agreed,  no  further  notice 
appears  to  have  been  taken  of  them.    Added  to  this  we 
have  the  fact,  that  not  one  penny  of  this  money  and  ex- 
penditure was  accounted  for,  as  the  law  required,  if  legal 
and  proper ;  the  inference  from  which,  in  connection 
with  the  other  circumstances  of  the  case,  is  irresistible. 
Therefore,  I  am  forced  to  the  conclusion  that  the  employ- 
ment of  these  men,  if  employment  it  can  be  called,  was 
merely  colorable,  or  as  a  cloak  for  bribery  and  undue  in- 
fluence; but  from  the  testimony  of  those  who  were 
examined  it  would  appear  that  the  money  can  scarcely 
be  said  to  have  been  given  for  colorable  employment, 
but  was  a  direct  and  open  purchase  of  their  votes ;  that 
the  payments  were  not  with  any  view  to  their  acting  as 
peace  officers,  but  to  induce  them  to  vote  for  Ferrault 
instead  of  Cimon,  and  therefore  I  think  that  the  judge 
was  right  in  deciding  tha*  they  were  actually  bribed, 
as  they  swore  they  were,  and  that  by  reason  of  such 
bribery  they  changed  their  vote  and  instead  of  voting 
for  Cimon  voted  for  Ferrault. 

If  the  law  would  tolerate  and  treat  as  uncorrupt  and 
legal  what  was  done  in  this  case  by  Messrs,  Tafte  and 
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Allard,   and    if  parties  disposed  to    resort  to  undue      1^81 
practices  could  hide  their  corrupt  intentions  and  make     Cmos 
innocent  their  expenditures  under  such  a  flimsy  pre-  p,n„j^j.LT 
text  as  has  been  put  forward  in  this  case,  all  legislative      — :— 

elForts  hitherto  made  to  put  down  corrupt   practices      1 

would  be  entirely  futile.  For  if  this  can  be  done  with 
reference  to  voters  at  one  polling  place,  w  hy  not  at  all  the 
other  numerous  polling  places  in  the  county  ?  and  if 
$2  is  paid,  why  not  a  larger  sum  ?  and  if  thirty  men  can 
be  so  paid,  why  not  more?  It  is  not  easy  to  conceive 
how  a  much  more  general  and  effective  system  of  cor- 
ruption could  be  established.  It  may  be  as  well  to 
cite  two  or  three  cases  on  this  point. 

As  to  the  employment  of  watchers,  Mr.  Justice 
Blackburn  said  in  the  Bewdley  case  (1) : 

It  comes  within  all  the  mis'ihief  of  treating.  In  the  first  place 
it  uidirectly  influences  the  men  whether  voters  or  not ;  if  they  are 
not  votei-s,  it  indirectly  influences  all  their  friends  and  other  voters. 
In  the  second  place,  when  it  is  given  to  voters,  it  would,  in  all 
human  probability,  load  to  an  expenditure  by  them  in  public 
houses  and  elsewhere,  which  would  indirectly  influence  voters.  In 
that  way  it  falls  within  all  the  mischief  of  treating,  but  no  statute 
has  yet  been  passed  rendering  it    of  the  same  efiect  as  treating. 

He  subsequently  said  that  he  considered  this  to  be  a 
corrupt  practice,  and  that  as  such  he  must  report  it  to 
the  Speaker. 

Martin^  B.,  in  the  NoUingham  case  (2),  as  to  the 
hiring  of  persons  on  behalf  of  the  candidates  for  the 
purpose  of  keeping  the  peace  and  protecting  the  voters, 
said: 

I  must  protest  against  the  employment  of  such  persons  at  all.  llie 
proper  course  to  pursue  is  to  go  to  the  Mayor  and  communicate  to 
liim  that  there  is  a  x^robability  of  the  peace  of  the  town  being  dis- 
turbed, and  to  tell  him  that  he  must  peiform  his  duty  and  swear  in 
a  sufficient  number  of  special  constables  to  preserve  the  peace. 

Then,  also,  in  a  very  late  case,  arising  out  of  the  last 

(I)  1  O'M.  &  11.  20.  (2)  1  O'M.  &  U.  246, 
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1881      general  elections,  with  regard  to  the  employment  of 
Ciuox     watchers,  Baron  Pollock  in  the  Salisbury  case  (1)  said 
PbrIIclt.  ^  follows : 

.p..  ,  .  p  -.  In  every  borough  the  greatest  caution  should  be  used  before  any 
^  '  person  emi>loy8  others  in  a  private  character  to  preserve  the  quSet  of 
the  town,  to  prevent  breaches  of  the  peace,  or  to  protect  even  the 
property  of  individuals.  This  is  a  matter  of  very  serious  importance, 
because  it  reflects,  not  merely  upon  the  purity  of  the  election,  if  such 
a  thing  is  done  to  a  great  extent,  but  it  reflects  also  upon  the  credit 
and  reputation  of  the  town.  I  should  be  very  sorry  to  think  that  it 
could  ever  be  necessary,  even  in  an  election  time,  to  resort  to  any- 
thing like  a  private  botlyfor  the  purpose  of  protecting  either  persons 
or  property.  The  proper  course,  whenever  such  an  occasion  should 
arise,  and  a  reasonable  fear  exists,  would  be  to  apply  to  the  mayor 
and  magistrates  and  the  police  authorities,  and  if  there  are  not  a 
sufficient  number  of  men  already  serving  in  the  police,  we  well  know 
by  experience  that  the  services  of  well  conditioned  honest  persons 
can  always  be  obtained  as  special  constables,  who  are  ready  to  pro- 
tect property  in  their  own  town. 

Now,  independent  of  Mr.  Tarte's  personal  direct  con- 
nection with  this  transaction,  the  learned  judge,  in  my 
opinion,  though  he  correctly  arrived  at  the  conclusion 
that  the  parties  named  had  been  bribed,  came  to  a  con- 
clusion of  law  entirely  erroneous  in  respect  to  Mr. 
Allard,  viz. :  That  although  Mr.  Tarle  was  unquestion- 
ably the  agent  of  the  respondent,  Mr.  Allard  employed 
by  him  was  not,  and  therefore  respondent's  seat  could 
not  be  affected  by  Mr.  Allard's  acts. 

This  pretension  cannot  be,  in  my  opinion,  for  one^ 
moment  sustained.  The  law  would,  indeed,  be  child- 
lishly  weak,  were  it  not  able  to  reach  the  corrupt  acts 
of  a  sub-agent.  The  law  as  to  employment  of  sub- 
agents  seems  to  me  to  be  very  clear. 

In  the  Bewdly  case  (2),  Blackburn^  J.  says : 

I  can  come  to  no  other  conclusion  than  that  the  respondent  made 
Pardoe  his  agent  for  the  election  to  almost  the  fullest  extent  to 
which  agency  can  be  given.    A  person  proved  to  be  an  agent  to  thid 

(1)  3  O'M.  &  Hi  134.  (2)  1  O^M.  &  H.  18. 


VOL.  v.]     SUPEEHB  COUJRT  OP  CANADA.  147 

extent  is  not  only  himself  an  agent  of  the  candidate,  but  also  ma!;es  1S31 
those  agents  whom  he  employs,  'llie  extent  to  which  a  person  is  an  fT"^^ 
agent  diffei's  according  to  what  he  is  iiK>wn  to  have  done.    An  agent  ^ 

employed  so  extensively  as  is  shown  here  makes  the  candidate  Pkrrault. 
resix)n:sible,  not  only  for  his  own  acts,  but  also  for  the  acts  of  „.  TT~p  |^ 
those  whom  he,  the  agent,  did  so  employ,  even  though  they 
are  persons  whom  the  candidate  might  not  know,  or  be  brought  in 
personal  contact  with.  The  analogy  which  I  put  in  the  course  of 
the  case  is  a  strong  one,  I  mean  that  of  the  liability  of  the  sheriff 
for  the  under  sheriff,  when  he  is  not  merely  responsible  for  the  acts 
which  he  himself  has  done,  but  also  for  the  acts  of  those  whom  the 
under  sheriff  employs,  and  not  only  responsible  for  the  acts  done  by 
virtue  of  the  mandate,  but  also  for  the  acts  done  under  colour  of  the 
mandate,  matters  which  have  been  carried  veiy  far  indeed  in  relation 
to  the  sheriff. 

Applying  the  principle  thus  laid  down  to  the  case  of 
one  Burmish,  a  clerk  to  Pardoe  (the  agent),  he  said : 

Every  person  employed  in  the  election  of  Pardoe  is  an  agent  of 
the  respondent.  Burmish  was  s  :>  employed,  and  if  he  had  ordered 
drink  and  treating  without  authority  from  anybody,  and  had  paid  for 
it  out  of  his  own  pocket,  that  of  itself  would  have  been  sufficient  to 
avoid  the  election. 

Again  in  the  Slaleybridge  case  (1),  Blackburn^  J.,  says : 

I  have  already  in  the  Beicdley  case  had  occasion  to  decide  this 
much.  There  it  appeai*ed  that  the  sitting  member  had  put  a  sum  of 
money  into  the  hands  of  his  agent,  and  that  he  exercised  no  super- 
vision over  the  way  in  which  that  agent  wa^  spending  that  money  j 
that  he  had  given  him  directions,  and  I  thought  really  intended,  that 
none  of  that  money  should  be  improperly  spent ;  but  that  he  had 
accredited  and  tnisted  his  agent,  and  left  him  the  power  of  spending 
the  money  ;  and  I  came  to  the  conclusion  upon  that,  that  there  was 
such  an  agency  established  as  that  the  sitting  member  was  responsi- 
ble to  the  fullest  extent,  not  only  for  what  that  agent  might  do,  but 
for  what  all  the  people  whom  that  agent  employed  might  do ;  in 
short,  making  that  agent,  as  far  as  that  matter  was  concerned,  him- 
self, and  being  responsible  for  his  acts.  I  see  no  reason  to  doubt  at 
all  that  that  is  perfectly  correct. 

In  the  Barnstaple  case  (2)  Mr.  Justice  Meilor,  as  to 
the  law  of  agency,  said : 

I  quite  think  the  election  law  b  a  cruel  and  somewhat  hard  law, 
(1)  1  O'M.  &  H.  69.  (2)  2  O'M.  &  H.  105, 
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J  S8 1       yet  it  is  too  well  settled  for  an  election  judge  to  act  contrary  to  it .   I 

^^       say  that  if  an  agent,  although  he  may  be  no  agent  to  the  candidate, 

9^  be  employed  by  the  agent  o^  candidate,  be  is  a  sort  of  subordi- 

Pbrrault.  nate  agent,  and  if  he  is  employed  by  persons  who  have  authority  to 

^..  ,  .    p  y  employ  people  to  further  the  election  of  a  particular  individual,  and 

1       in  the  course  of  canvassing  makes  use  of  a  threat  or  a  promise,  such 

an  act  will  make  the  candidate  liable,  however  innocent  the  candi- 
date may  be,  or  however  careful  the  candidate  may  have  been  to 
avoid  such  conduct.  As  Mr.  Harrifon  very  fairly  puts  it,  he  cannot 
take  the  benefit  of  the  services  of  the  individual  and  repudiate  them 
at  the  same  time. 

In  the][  Plymouth  case  (1),  it  was  proved  that  one 
of  the  principal  agents  of  the  respondent  authorized  one 
StebbSy  who  was  an  active  member  of  the  respondent's 
committee,  to  go  to  Penzance  and  bring  np  any  Ply- 
mouth voter  he  could  find.  Stebbs  found,  among  others, 
one  Willis,  a  fisherman,  and  as  Willis  declined  to  come 
up  and  vote  unless  not  only  his  travelling  expenses 
were  paid,  but  also  a  substitute  found  to  do  his  share 
in  the  fishery  during  his  absence  at  flymouth,  Slebbs 
paid  a  substitute  for  this  purpose,  and  Willis  came  up 
and  voted. 

Mr.  Justice  Lush,  after  holding  that  the  case  was 
within  the  very  words,  as  well  as. within  the  spirit  of 
the  Act,  said : 

The  only  remaining  question  in — was  Siebhs  authorized  to  make 
this  engagement  with  Willis  f  I  am  clearly  of  opinion  that  he  was. 
He  was  sent  to  Penzance  for  the  purpose  of  getting  those  men  to  go  to 
the  poll,  and  that  involved  an  authority  to  make  such  reasonable 
terms  as  Willis  might  requii*e.  It  is  clear  law  that  if  an  agent  of 
the  candidate  employed  a  sub-agent  to  negotiate  with  a  voter  going 
to  the  poll,  and  the  sub-agent  commits  an  act  of  bribery  in  carrying 
out  his  commission,  the  candidate  is  as  responsible  as  if  the  act  had 
been  done  by  the  agent  himself  j  the  sub  agent  here  is  not  in  the 
position  of  a  messenger  sent  upon  a  mere  ministerial  duty,  he  whs 
to  negotiate  with  Willis  and  arrange  for  his  leaving  his  work  and 
coming  up  to  the  polls ;  I  am,  therefore,  constrained  to  hold  that  by 
this  act  Stebbs  has  rendered  the  seat  untenable. 

(1)  3  O'M.  &  H.  108. 
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It  is  abundantly  clear  to  my  mind  that  the  sitting  l^^l 
member  must  be  aflTected  by  the  acts  of  both  Tarte  and  CiMo>f 
Allardy  and  that  for  and  by  reason  of  the  corrupt  acts  pgg^« 
of  the  bribery  of  these  four  voters,  the  election  must  be 
declared  void. 

FouRNlEB,  J.,  concurred. 

Henry,  J.:— 

After  a  very  careful  consideration  of  the  evidenee  in 
this  case,  and  of  the  law  by  which  the  several  issues 
are  to  be  decided,  I  think  it  unnecessary  to  refer  to 
more  than  two  of  them ;  they,  in  my  opinion,  being 
sufficient  to  decide  the  case  before  us. 

The  first  is  the  case  of  the  alleged  bribery  by 
Pamphile  Allard  and  Joseph  Israel  Tarte  by  payments 
of  money  to  Abraham  Bouchardy  Samuel  BoiviUy  Israel 
Gagnon  and  Jean  Gagnon,  all  of  whom  were  electors. 
By  the  evidence  it  is  shown  that  Allard  and  Tarle  were 
active  supporters  of  the  respondent,  and  the  latter  is 
shown  to  have  been  his  agent. 

It  also  satisfactorily  appears  that  the  four  persons 
alleged  to  have  been  bribed,  up  to  the  time  of  the  pay- 
ments of  the  money  to  them  respectively  by  Allard^ 
were  known  to  be  supporters  of  the  appellant.  Tarte  and 
Allard  both  in  their  evidence  admit  the  payment  of  the 
money,  and  that  Tarte  requested  Allard  to  hire  them  as 
policemen  for  the  polling  day.  Allard  in  hiring  the 
men  did  no  more  than  he  was  ordered  to  do  by  Tarte, 

The  learned  judge  who  tried  the  petition  in  his 
judgment  says : 

I  therefore  believe  Allard  when  he  says  he  hired  them  as  police- 
men, but  I  equally  believe  them  when  they  declare  that  the  two 
dollars  they  received  caused  them  to  vote  for  the  respondent.  I  am 
also  of  the  opinion  that  Allard  in  hiring  them  was  guilty  of  an  act  of 
bribery  under  the  circumstances  proved  by  Allard  himself. 

The  learned  judge  also  says  : 
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1881  In  the  present  case  Mr.  larte  was  a  general  agent  out  Allardwss 

Pkbbault      ^  entirely  agree  with  the  conclasion  as  to  both  points 

drawn  from  the  evidence  by  the  learned  judge. 

^^^'  '  It  is  not,  however,  necessary,  as  assumed  by  him,  that 
to  make  Tarte  responsible  for  AllareCs  acts  the  latter 
should  be  an  agent  of  the  respondent.  On  the  con- 
trary, he  may  not  have  been  a  partizan  at  all.  If  he  is 
guilty  of  a  corrupt  practice,  it  would  be  no  justification 
for  him  to  allege  he  acted  by  the  command  or  at  the 
suggestion  of  Tarle.  He  is,  therefore,  guilty  of  the  cor- 
rupt practice  charged,  but  how  can  his  guilt  be  a  justi- 
fication for  the  man  who  engaged  him  to  commit  it  ? 
Tarte  is,  therefore,  the  principal,  and  Allard  the  agent — 
the  conduit  pipe  between  Tarte  and  the  bribed  parties. 
Under  the  law  the  respondent  is  answerable  for  Tarte's 
corrupt  practices,  and  the  case,  as  shown  against  Tarte, 
is  as  effectual  as  if  the  acts  of  which  he  has  been  shown 
to  be  guilty  had  been  done  by  the  respondent  himself. 
If  the  latter  had  got  Allard  to  do  what  is  proven  against 
him,  no  one  would  sav  for  a  moment  that  if  A/lard  were 
guilty  of  a  corrupt  practice  in  carrying  out  directions 
he,  the  respondent,  would  not  be  responsible  also.  If  a 
man  engages  another  to  commit  a  crime,  he,  as  well  as 
the  active  agent,  is  guilty. 

The  reason  assigned  by  Tarte  for  hiring  policemen 
is  no  justification,  even  if  satisfactorily  shown.  It 
is  in  evidence  that  thirty  men  (I  believe  all  electors) 
were  hired  as  policemen,  although  the  cases  of 
bat  four  of  them  have  baen  investigated.  If  a 
candidate,  or  agent,  for  a  real  or  imaginary  cause,  or 
fear  of  a  riot,  could  be  permitted  to  hire  to  the  extent 
of  the  number  just  stated,  he  might  hire  and  thereby 
bribe  half  a  constituency.  The  law  very  properly 
is  against  such  being  done  by  the  candidate  or  his 
agouts.     It  has  provided  other  means  to  secure  the 
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peacefid  conduct  of  an  election  by  arming  the  presiding  1881 
officers,  when  necessary,  with  jwwer  to  employ  and  cruas 
swear  in  constables  and  others  to  prevent  force,  vio-  p    ^' 

lence  or  riot,  and  effectually,  though  impliedly,  forbid      

such  to  be  hired  or  engaged  by  any  of  the  contesting  ^.^^  ' 
parties  or  their  agents.  Besides,  the  evidence  of  the 
existence  of  any  reason  or  necessity  for  employing  those 
men  is  by  no  means  satisfactory.  It  is  all  hearsay  on 
the  part  of  Tarie,  The  idea  that  violence  was  to  be  ap- 
prehended rests  upon  nothing  in  the  shape  of  any  threat 
or  any  overt  act  of  the  opposite  party.  No  document 
was  produced  by  Tarte  to  show  that  any  such  threat 
had  been  made  in  Quebecj  or  in  any  other  place,  to  in- 
duce the  belief  that  any  body  of  men  were  going  from 
there  to  commit  violence.  None  went,  and  no  riot  or 
disturbance  took  place.  How  such  defective  and  ob- 
jectionable evidence  as  the  record  shows  was  admitted 
I  cannot  understand.  I  feel  bound  to  declare  that, 
under  the  law  and  evidence,  Allard  and  Tarte  were 
both  guilty  of  corrupt  practices  in  hiring  the  four  men 
above  named,  and  that  as  Tarie  was  the  acknowledged 
agent  of  the  respondent,  his  election  is  therefore  void. 

The  other  case  is  that  preferred  against  the  respondent 
himself  in  attempting  to  bribe  Thomas  Lapointe  by  an 
advantageous  offer  to  him  accompanied  by  a  threat. 
It  is  shown  that  Lapointe  intended  to  and  did  support 
the  appellant,  and  the  object  alleged  was  to  induce  him 
to  vote  for  the  respondent.  The  respondent  is  alleged 
to  have  made  the  attempt  charged  at  Lapointe's  house. 
The  charge  was  proved  by  Lapointe  who  says  no  one 
else  was  present.  The  respondent  contradicted  him, 
and  says  in  addition  that  he  was  not  at  his  (Lapointe's) 
house  during  that  election,  but  during  one  some  months 
previous.  Lapointe  is  sustained  by  two  witnesses  as 
to  the  fact  that  the  respondent  was  in  his  house  during 
the  election  in  question     Ferdimnd  Desmeule  says  he 


V. 

Perrault. 
Henry,  J, 
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1881  "^as  v^ith  respondent  at  Lapoinle's  house  at  tlie  previous 
CiMON  election,  but  does  not  to  my  mind  contradict  Lapoinle 
and  the  two  other  witnesses.  There  are,  then,  three 
witnesses  who  contradict  the  respondent,  and  suffi- 
ciently so  in  my  mind  to  sustain  the  charge.  The 
learned  judge,  however,  decided  in  favor  of  the  respond- 
ent, and  I  cannot,  without  some  doubt,  say  he  was  so 
far  wrong  that  I  would  be  justified  in  reversing  his  deci- 
sion. The  respondent  has  contradicted  the  statement 
of  Lapoinle  as  to  the  offer,  and,  as  the  disqualification 
of  a  member  or  candidate  for  so  long  a  period  is  a  serious 
penalty  which  should  not  be  inflicted  when  any  reason- 
able doubt  exists,  I  feel  bound,  under  all  circumstances, 
to  confirm  the  finding,  on  this  charge,  of  the  learned 
judge.  I  think  the  evidence  in  such  cases,  as  in  crimi- 
nal prosecutions,  should  leave  no  reasonable  doubt  of 
the  guilt  of  the  party  charged,  either  as  to  his  acts  or 
the  object  of  them. 

I  think  it  right  to  add  that  the  evidence  shows  other 
pretty  strong  cases  of  bribery  against  Tarle^  but  I  have 
not  considered  it  necessary  to  make  special  references 
to  them. 

For  the  reasons  given,  I  think  the  appeal  should  be 
allowed  with  costs. 

GwYNNE,  J. : — 

If  there  are  any  cases  in  which  more  than  in  others 
we  should  inflexibly  adhere  to  the  rule  that  we  should 
not  in  appeal  reverse  upon  mere  matters  of  fact  the 
judgment  of  the  judge  who  tries  the  cause,  having 
himself  heard  all  the  evidence,  unless  the  matter  of  the 
evidence  is  of  such  a  nature  as  to  convey  an  irresistible 
conviction  that  the  judgment  is  not  only  wrong  but  is 
erroneous,  they  are  these  election  cases,  in  which  so 
much  depends  upon  the  manner  in  which  the  witnesses 
give  their  evidence,  and  ui>on  the  degree  of  credit  to 
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be  attached  to  them  respectively.  A  judge  sitting  in  ^^^^ 
appeal,  not  having  before  him  the  demeanor  which  the  Cimon 
judge  who  tried  the  petition  had,   assumes  a    grave  pbr^j^i.,^ 

responsibility,  and  indeed,  as  it  seems  to  me,  exceeds      

the  legitimate  functions  of  an  appellate  tribunal  when      !_' 
he  pronounces    the   judgment  of  the  judge  of  iirst 
instance  in  such  cases  to  be  erroneous  upon  anything 
short  of  the  most  unhesitating  conviction. 

Proceeding  upon  this  principle,  as  I  consider  to 
be  my  duty,  I  am  not  prepared  to  differ  with  the 
findings,  upon  mere  matters  of  fact,  of  the  learned 
judge  who  tried  the  petition  in  this  case.  It  is, 
however,  the  privilege  and  the  duty  of  this  court 
to  question  the  conclusions,  whether  of  fact  or  of 
law  drawn  by  him  from  facts  in  evidence  as  to  which 
there  is  no  dispute,  as  to  the  agency  of  Pamphile  Allard^ 
upon  the  question  arising  whether  or  not  the  respond- 
ent is  to  be  held  responsible  for  certain  acts  of  Allard 
which  the  learned  judge  has  found  to  have  been 
corrupt. 

The  learned  judge  has  found,  as  matter  of  fact, 
that  money  wus  paid  corruptly  by  Allard  to  one 
Bouchard,  one  Boivin  and  two  persons  named  Gagnon, 
who  were  voters  and  who  voted  at  the  election.  I 
confess  that  upon  the  evidence,  unless  we  do  violence 
to  common  sense,  and  close  our  eyes  to  the  inferences 
which  men  of  ordinary  understanding  would  naturally, 
and  which  the  persons  to  whom  the  money  was  paid 
did,  draw,  it  appears  to  me  to  be  impossible  to  come  to 
any  other  conclusion  than  that  these  payments  were 
bribes,  thinly  concealed  uud^r  the  pretenc3  of  the 
engagement  of  thvS  persons  to  whom  the  money  was 
paid  as  police. 

There  cannot  be  a  doubt  that  these  persons  went  to 
see  Allard  two  or  three  days  before  the  polling  day,  for 
the  purpose  of  obtaining  money  from  him  for  their 
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1S81  votes  for  the  respondent,  having  been  informed  that  he 

cIStfox  was    paying  money  to  persons  to  vote  for  the  res- 

p    ^'  pondent.     AllarcTs  own  account    is  that    they    came 

to  his   shop  and  told  him    they    had  been   at  the 

Wynne,  .  j^^^g^  where    the  appellant   lodged ;    that    on  their 

way  from  there  they  had  stopped  at  the  house  of  Joseph 
Lavoie^  who  sent  them  to  Allard^  saying  that  he  (Allard) 
had  money  to  give  them ;  that  Allard  replied  "  We  do 
not  pay  anyone;"  Allard  asked  them  if  there  were 
many  people  at  the  appellant's  boarding  house,  to 
which  Jean  Oagnon,  one  of  the  four  replied,  "  There  were 
"  scarcely  any,  that  they  were  a  party  of  children." 
"  Stay,"  then  said  Allard  "  are  you  for  Mr.  PerrauH  ?  "  To 
which  Jean  Oagnon  again  replied  "  Yes,  it  is  true  they 
**  do  not  like  nim  much  and  Cimon  is  not  much  better, 
"  but  they  are  good  enough  to  vote  for  Perrault ;"  and 
thereupon  they  asked  Allard  if  he  had  anything  to  give 
them,  and  in  reply  he  told  them  that  Mr.  Tarte  had 
given  him  some  money  to  maintain  the  peace  the  day 
of  the  polling,  and  that  they  could  engage  themselves 
that  day,  and  he  admits  that  he  paid  them  |2.00  each 
to  keep  order  in  case  of  a  disturbance.  He  adds  that 
Mr.  Tarte  had  authorized  him  to  engage  men  to  keep 
order  on  the  polling  day,  and  that  he  gave  to  him  (Allard) 
|d  or  $10  for  the  purpose,  saying  at  the  time  of 
giving  it — "  I  know  it  is  not  sufficient,  you  will  furnish 
"  the  rest  yourself  and  I  will  repay  you."  Besidec  the 
above  four,  Allard  says  he  thinks  he  engagc^d  two 
others,  and  although  he  says  he  has  a  bill  against  Mr. 
Tarte  for  something  over  $30,  he  does  not  particularize 
the  items.  N^ow  whether  the  idea  of  engaging  men  as 
police  on  polling  day  was  or  not  a  scheme  devised  by 
Tarte  to  cover  bribes  matters  not,  but  that  Allard  was 
covering  a  bribe  to  these  men  under  this  thin  pretext, 
cannot,  1  think,  admit  of  a  doubt  in  the  minds  of  men 
who  allow  themselves  to  be  governed  by  common 
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sense.  I  entirely  agree,  therefore,  with  the  finding  of  ^^l 
the  learned  judge,  that  AllartTs  conduct  in  this  matter  CiMoy 
was  corrupt,  but  I  am  compelled  to  differ  with  him  ^^^^i^^j^^^ 

upon  the  point  of  AUartTs  agency  and  the  responsibility      

of  the  respondent  for  his  corrupt  conduct.    That  Mr.      ' 

Tarte  was  the  confidential  agent  of  the  respondent,  and 
the  person  managing  the  contest  on  his  behalf  in  that 
part  of  the  county  is  unquestionable  ;  that  Allard  was 
seen  in  company  with  Tarte  several  times  at  his  lodg- 
ings and  elsewhere  upon  election  matters ;  that  he 
acted  in  such  a  manner  as  to  be  regarded  by  the  people 
generally  as  an  agent  of  the  respondent ;  that  he  at- 
tended meetings  held  for  respondent  on  several  occa- 
sions, at  which  Mr.  Tarte  was  also  present,  and  that  he 
had  the  appearance  of  being  an  agent  and  zealous  parti- 
zan  of  the  respondent  at  those  meetings,  and  generally, 
is  testified  by  Dr.  Clement  and  others,  and  not  denied ; 
but  there  is  no  doubt  that,  and  this  ax>pears  to  me  to  be 
sufficient  for  the  purpose,  Mr.  Tarte^  who  was  the  re- 
spondent's confidential  agent  and  manager  of  the  con- 
test for  him,  gave  Allard  $8  or  $10,  with  instructions  to 
engage  men  as  police  on  the  polling  day,  and  authorized 
him  to  spend  of  his  own  moneys  more  money  for  the 
like  purpose,  promising  to  repay  him  what  he  should 
expend.  Now,  whether  this  engagement  of  police  was, 
or  not,  a  scheme  devised  by  Tarte  to  cover  bribes  mat- 
ters not,  for  it  is  plain  upon  the  evidence  that  the  man- 
ner of  expending  the  money  entrusted  to  Allard^  and 
that  which  he  was  authorized  to  pay  out  of  his  own 
I>ockel  upon  the  promise  of  repayment  for  the  like  pur- 
pose was  left  to  his  discretion,  qualified  only  with  the 
direction  that  it  was  to  be  expended  in  engaging  men 
as  police.  Allard^  as  he  himself  says,  expended  the 
money  given  to  him  in  the  manner  directed,  and  he  ex- 
ercised the  discretion  which  was  left  to  him  in  giving 
it  to  the  four  persons  above  named  to  secure  their  votes 
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1881      foir  the  respondent,  that  is  to  say,  in  bribes  in  the  re- 

CiMON     spondent's  interest.    Now,  for  money  so  expended  by 

PriRRAULT  *^^  Person  who  was  so  far  an  agent  of  thi  respondent 

as  to  be  entrusted  wiih  the  outlay  of  this  sum  entrusted 

L.. '  *  to  him  by  the  confidential  manager  of  the  respondent's 
election  contest,  to  be  expended  at  the  discretion  of  the 
agent  so  employed  as  to  the  persons  to  whom  it  should 
be  given,  the  respondent  must  be  held  responsible  for 
the  indiscretion  and  corrupt  conduct  of  the  person  so 
employed  to  lay  out  money  on  his  behalf.  It  is  the  com- 
mon case  of  a  person  to  whom  money  is  entrusted  to  be 
expended  in  the  interest  of  a  candidate  and  for  the  pro- 
motion of  his  election,  and  whose  discretion  is  confided 
in  as  to  the  manner  of  the  outlay.  I  am  of  opinion, 
therefore,  that  upon  this  point  the  judgment  of  the 
learned  judge,  who  tried  the  petition,  should  be  re- 
versed, and  that  the  election  should  be  avoided  for  this 
conduct  of  Aflard,  who,  in  the  particular  matter,  is  suf- 
ficiently proved  to  have  been  respondent's  agent,  so  as 
to  make  the  respondent's  election  invalid,  although  the 
respondent  be  not  personally  affected  with  the  crimi- 
nality of  the  agent. 

As  to  the  costs,  there  are  so  many  of  the  cases  which 
appear  to  be  so  very  suspicious  that  I  think  there  was 
reasonable  cause  for  investigating  them.  In  such  cases 
I  think,  in  the  interest  of  justice,  that  the  party  whose 
conduct,  or  the  conduct  of  whose  agents,  gives  cause 
for  such  suspicion,  should,  as  a  general  rule,  pay  the 
costs  attending  the  investigation,  although  the  evidence 
when  taken  falls  short  of  convincing  proof;  but  in  view 
of  the  fact  that  there  were  very  many  cases  urged  at 
the  trial  which  were  abandoned  before  us  as  wholly 
defective  in  proof,  I  am  not  prepared  to  say  that  the 
learned  judge's  mode  of  apportioning  the  costs  is  erron- 
eous in  directing  each  party  to  pay  his  own  costs-of  the 
enquite^  save  only  as  to  the  costs  of  the  oases  in  which 
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the  appellant  slionld  succeed,  that  is  to  say :  the  four      ^881 
cases  of  payment  made  by  Allard  above  mentioned,  as     Cimox 
to  which  the  respondent  should  be  ordered  to  pay  the  pg^^^^yiT 
appellant's  costs  in  the  court  below  as  well  as  the  costs      

r  xi_  1  Gwynne,  J. 

of  the  appeal.  _. 

The  report  should,  I  think,  be  to  the  effect  that  the 
respondent's  election  is  void  for  bribery  committed  by 
an  agent  of  the  respondent  named  Pamphile  Allardy  but 
that  there  is  no  evidence  of  the  respondent  having  had 
knowledge  of  such  bribery. 

Taschebeau,  J.,  concurred. 

Appeal  allowed  with  costs  of 
appeal  and  also  with  costs  of  court 
below  to  appellant,  except  one-half 
the  costs  of  appellants  enquSte. 

Solicitor  for  appellant :  P.  Mackay. 

Solicitor  for  respondent :  H.  Cyrias  Pelletier 
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AND 

THOMAS  SHERIDAN Respondent. 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN»S  BENCH  FOR  .^^JJ^io 

LOWER  CANADA  (APPEAL  SIDE).  1 

Insurcmee — Transfer  of  Insurable  Interest — Art.  2482  C.  C,  L.  C. 

The  appellants  granted  a  fire  policy  to  one  T,  on  divers  buildings  and 
their  contents  for  $3,280.  In  his  written  application  T,  repre- 
sented that  he  was  the  owner  of  the  premises,  while  he  had  previ- 
ously sold  them  to  5.,  the  respondent,  subject  to  a  right  of  redemp- 


*Prksbiit. — Bitchie,   C.  J.|   and  Strong,   Foumier,   Henry  and 
TaschtreaUi  Jt  J^ 
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1879  tioD;  which  right  T.,  at  the  time  of  the  application,  had  availed 

IT'^  himself  of  by  paying  back  to  S.  a  part  of  the  money  advanced, 

Ottawa  leaving  still  due  to  /Si.  a  sum  of  $1,510.    Subsequent  to  the  appli- 

Agkicul*  cntioni  and  after  some  correspondence,  the  respective  interestA 

TURAL  Qf  jT  ^^^  g^  jjj  ^^  property  were  fully  explained  to  the  appel- 

1^.  lants  through  their  agents.  Thereupon  a  transfer  for — (the  amount 

Shebidak.  being  in  blank)  was  made  to  S.  by  T.  and  accepted  by  the  appel- 

lants. The  action  was  for  $3,280,  the  amount  of  insurance  on 
the  buildings  and  effects. 
Heldf — ^That  at  the  time  of  the  application  for  insurance  T,  had  an 
insurable  interest  in  the  property,  and  as  the  appellants  had 
accepted  the  transfer  m.'ide  by  T.  to  S.j  which  was  intended  by 
all  parties  to  be  for  $1,510,  the  amoimt  then  due  by  21  to  S,, 
the  latter  was  entitled  to  recover  the  said  sum  of  $1,510. 
2.  That  S.  having  no  insurable  interest  in  the  movables,  the  transfer 
made  to  him  by  T.  was  not  sufScient  to  vest  in  him  TJ's  rights 
undel*  the  policy  with  regard  to  said  movables  (1). 

Appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada  (appeal  side).  This  was  an 
action  to  recover  $3,280  from  the  appellants,  under  a 
policy  of  insurance  issued  by  them  in  favor  of  one 
Thomas  Thomson. 

The  facts  of  the  case,  as  set  forth  in  the  pleadings,  are 
briefly  as  follows  : — 

The  plaintiff's  (respondent)  declaration  sets  forth,  that 
on  or  about  the  25th  of  April,  1876,  Thomas  Thomson,  of 
the  Parish  of  SL  Brigide,  in  the  County  of  Ibermlle, 
made  a  contract  of  insurance  in  the  said  Parish  of  St. 
Brigide,  with  the  defendants  (appellants)  to  insure 
against  fire  divers  buildings  and  their  contents  for  a 
total  sum  of  $3,280 ;  that  a  policy  of  insurance  was 
issued  by  appellants  to  the  said  Thomas  Thomson,  which 
covered  the  said  buildings  and  effects ;  that  on  the  23rd 
of  August,  1876,  the  said  Thomas  Thomson  transferred 
to  respondent  the  said  policy  of  insurance  and  his 
interest  therein ;  that  the  appellants  accepted  of  this 
transfer  ;   that  the  said  buildings  and   effects  were 

(1)  Art  2482  0.  C.  L.  C, 
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destroyed  by  fire  on  the  2*7th  September,  1876 ;  that  the      1879 
loss  suffered  by  the  insured,  in  consequence  of  the  fire,       Thb 
amounted  to  $3,735  ;  that  respondent  notified  the  ap-   ^j^JJ!^ 
pellants  of  the  fire,  and  fyled  with  the  company  a  sworn     tural 
statement  of  the  said  loss.  'v. 

The  appellants  fyled  several  pleas,  but  on  this  ap-  Shbridax. 
peal  relied  on  the  third  plea  setting  forth  that  Thomson 
obtained  said  policy  of  insurance  on  the  representation 
that  he  was  proprietor  of  the  said  immovable  property 
insured,  whereas,  in  truth,  he  was  not  the  proprietor 
thereof,  and  said  policy  was  void  ab  initio  ;  that  on  or 
about  the  25th  of  August,  1876,  said  Thomson  transfer- 
red said  policy  to  respondent,  whom  said  Thomson  repre- 
sented to  be  the  mortgagee  of  said  property  for  $1,000 ; 
but,  inasmuch  as  said  policy  was  void  ab  initio,  no 
interest  or  title  was  transferred  to  respondent ;  that,  if 
said  policy  had  any  effect  (which  appellants  denied)  no 
interest  or  benefit  could  accrue  or  be  transferred  to  res- 
pondent as  regards  the  movables  covered  by  said 
policy,  inasmuch  as  respondent  had  no  interest  in  said 
movables,  respondent's  mortgage,  if  any  existed,  apply- 
ing only  to  the  immovables,  and  the  cash  value  of  the 
immovables  was  not  more  than  $900,  and  by  the  terms 
of  said  policy  appellants  would  only  be  liable  for  two- 
thirds  of  that  sum,  viz.,  $600 ;  that,  in  any  event,  res- 
pondent had  no  claim  or  right  to  recover  from  appel- 
lants the  value  of  the  contents  of  stables  Nos.  one  and 
two,  and  that  of  the  sewing  machine  mentioned  in  said 
policy,  inasmuch  as  respondent  had  furnished  no  proofs 
of  the  contents  of  the  said  two  stables,  nor  of  the  value 
thereof ;  nor  of  the  value  of  the  sewing  machine  alleged 
to  have  been  destroyed  by  the  fire  in  question. 

The  respondent  replied  that  Thomson,  in  stating  in 
his  application  that  he  was  proprietor  of  the  buildings 
insured,  and  that  they  were  mortgaged  for  $1,000,  stated 
T^hat  was  correct ;  that  although  said  Thomson  had  sold 
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1879  the  property  to  respondent  5th  Dec,  1871,  he  did  so 

Thr  subject  to  redemption,  as  appeared  by  a  corUre  leltre 

?J^^jr.t  fyled ;  that  he  paid  no  rent  therefor ;  that  the  transfer 

TURAL  to  respondent  was  made  long  befoie  the  fire,  and  with 

Ins    Co 

*^,  '  the  consent  of  the  company,  and  that  appellants  had 
Sheridan,  j^q  interest  to  plead  that  Thmnson  was  not  proprietor  at 
the  time  the  insurance  was  effected ;  that  a  regular 
claim  was  made  out  in  one  of  the  company's  blanks ; 
that  this  claim  was  correct  and  made  in  good  faith ;  that 
respondent  admitted  that  he  had  no  right  to  claim  for  the 
contents  of  the  two  stables ;  that  it  was  by  error  that  a 
demand  had  been  made  for  them  in  the  present  action, 
and  respondent  made  the  same  admission  regarding 
the  sewing  machine,  excepting  |5  as  part  of  the  value 
of  it. 

By  the  judgment  of  the  court  in  the  first  instance, 
the  company  was  condemned  to  pay  $140,  the  value  of 
a  part  of  the  movables  insured,  namely,  $60  for  a 
reaper  and  mower,  and  $80  for  a  threshing  machine  ; 
this  court  specially  holding  that  the  insurance  on  the 
immovables  was  void.  The  reasons  for  so  holding 
being  *'  that  Thomson  must  be  held  under  his  applica- 
tion  and  the  policy  to  have  so  warranted  that  he  was 
possessor  and  proprietor  of  the  buildings  insured ;  that 
so  far  from  that  condition  warranted  being  true,  he 
( Thomson)  was  not  the  owner  of  the  property  and  build- 
ings alluded  to,  either  at  the  date  of  the  insurance  or  of 
the  fire,  and  so  the  policy,  as  regards  said  buildings, 
was  by  its  proper  conditions  void  ;  and  that  the  com- 
pany never  took  Thompson  to  be  other  than  proprietor 
of  the  buildings  insured,  and  had  no  knowledge  before 
the  fire  of  Thomson's  sale  to  plaintiff. 

The  Court  of  Queen's  Bench,  by  its  judgment,  held 
that  the  plaintiff  (SA^riefan)  should  recover  for  the  value 
of  the  immovables,  but  that  he  had  no  right  to  recover 
the  insurance  on  the  movables,  as  he  (Sheridan)  had 
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no  insurable  interest  therein.  It  is  from  this  judgment  1879 
of  the  Court  of  Queen's  Bench  that  the  present  appeal  thr 
was  taken.  ?"*7* 

TURAL 

Mr.  Belhune,  Q-  C ,  and  Mr.  Hutchinson  for  appellants  :    Ins.  Co. 

By  the  written  application  made  and  signed  by  sheridan. 
Thomson^  and  by  the  policy,  any  misrepresentation  of      — ^ 
facts  in  the  application  made  by  Thomson  amounts  to  a 
breach  of  warranty,  and  is  fatal  to  any  claim  of  the  in- 
sured. 

That  Thomson^  in  his  application,  misrepresented  the 
facts,  and  made  statements  therein  which  were  entirely 
untrue,  is  very  evident.  In  his  application'  he  states 
that  he  is  the  owner  of  the  property  insured  in  fee 
simple,  or  in  his  own  right,  and  that  the  property  in 
question  was  mortgaged  for  1 1,000. 

[The  learned  counsel  thc^n  contended  upon  the  facts 
of  the  case  that  it  was  impossible  to  avoid  the  conclu- 
sion that  Thomson  was  guilty  of  gross  misrepresenta- 
tion] 

Then  it  is  contended  that  the  sale  to  respondent  was 
subject  to  a  right  of  redemption.  The  law  on  this 
point  is  very  clear,  and  is  laid  down  in  Articles  1549 
and  1550  C.  C.  L.  C,  which  declare  that  the  Court  can- 
not extend  the  stipulated  term  for  redemption. 

As  to  the  movables  respondent  had  no  insurable 
interest  and  cannot  recover  on  the  transfer.  See  Art. 
2472  C.  C.  L.  C.  The  learned  counsel  also  referred  to 
Art  2 If  5  and  2487  C.  0.  L.  C. ;  Hazard  v.  Agricultural 
Insurance  Co.  (1) ;   Wood  on  Fire  Insurance  (2). 

Mr.  Pagnuelo,  for  respondent : 

Contended  that  there  was  no  misrepresentation,  and 
that  the  company  was  made  aware  of  the  real  interest 
of  both  Sheridan  and  Thomson  in  the  property,  and 

(I)  30  U.  C.  Q.  B.  419.  (2)  Sec.  103. 

11 
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1879      with  this  knowledge  accepted  the  insurance  and  issued 

The      the  policy  in  the  form  they  adopted. 

Agbioul-       ^®  *^  *^®  transfer  with  regard  to  the  movables,  that 

TURAL     the  transfer  was  made  as  a  collateral  security  for  a 

^.     '    debt,  and  that  in  such  a  case  the  transferee  had  an  in- 

Shbridan.  surable  interest  in  the  object  of  the  policy,  and  cited 

While  V.  Western  Insurance  Co.  (1) ;   Troplong  vo.  Man- 

dat  (2)  ;   and  Fitzgerald  v.  The  Gore  Mutual  Insurance 

Co  (S). 

Mr.  BethunCy  Q.  C,  in  reply, 

BiTCHiE,  C  J.,  concurred  with  Fournier,  J. 

SxRONa,  J.. — 

I  am  of  opinion  that  the  judgment  of  the  Court  of 
Queen's  Bench  ought  to  be  affirmed  for  the  reasons 
given  by  the  Chief  Justice  of  that  Court,  and  also  for 
those  expressed  by  my  brother  Fournier,  in  whose 
judgment  I  concur. 

FOURNIER,  J: 

Le  25  avril,  1876,  Tappelante  a  6mis  en  faveur  de 
Thomas  Thomson  une  police  d*assurance  au  montant 
de  $8,280|  sur  certaines  b&tisses  et  leur  contenu,  d^truits 
par  un  incendie  qui  a  eu  lieu  le  2t  septembre  de  la 
m^me  annee. 

Du  consentement  de  la  compagnie,  cette  police  fut 
ensuite  transport6e  a  I'intim^  Sheridan,  qui  en  a 
r6clam6  le  montant  par  son  action  en  cette  cause. 

La  compagnie  lui  oppose  pour  moyens  de  defense  : 

lo.  Nullity  de  la  police,  parce  que  le  billet  promissoire 
donn^  jpour  la  prime  n'avait  pas  et6  paye  k  son 
6cheance. 

2o.  Que  Thomson  avait  tromp§  la  compagnie  sur  la 
valeur  et  le  titre  de  propri6te  des  b&tisses  assurfies. 

(1 )  22  L.  C.  J.  215.  (2)  No.  43  &  No.  738.J 

(3)  30  U.  C.  Q.  B.  97. 
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80.  Qu'il  n'etait  pas  preprint  aire  des  batisses  assu-      1S80 
rees  en  son  nom.  The 

4o.  Que  rincendie  des  dites  bitisses  avait  ete  cause    9"^^^^ 

Agricul- 

par  sa  negligence.  tural 

La  compagnie  pent,  d'apres  ses  conditions,  accepter  ^\  ^' 
un  billet  promissoire  pour  le  paiement  de  la  prime  d'as-  Sheridan. 
surance,  mais  a  defaut  de  paiement  de  tel  billet  a  son  Foumier,  J. 
ech6ance»  il  est  stipul6  que  la  police  devient  caduque. 
Par  une  autre  condition  de  la  police,  il  est  declare  qu'il 
n'est  pas  permis  aux  agents  de  donner  leur  consente- 
ment  a  aucun  transport  de  police  ni  de  dispenser 
(waive)  de  Texecution  d'aucune  stipulation  ou  con- 
dition y  contenue.  Le  billet  que  Thomson  avait  donn6 
pour  la  prime  etait  du  depuis  deux  mois  lorsqu'il  a  ete 
paye.  Patterson,  Tagent  de  la  compagnie  a  Muntrial, 
en  a  re9U  le  montant  sans  faire  aucune  observation  sur 
Texpiration  du  delai  ni  sur  la  condition  de  d^ch^ance 
en  pareil  cas.  L'argent  ainsi  paye  a  fete  ensuite  re9U 
par  le  bureau  principal  de  la  compagnie  a  Ottawa,  La 
compagnie  n'a  jamais  offert  de  rendre  ces  deniers,  ils 
sont  encore  dans  sa  caisse.  Sous  ces  circonstances  il 
est  impossible  de  ne  pas  considerer  la  compagnie 
comme  ayant  donne  son  consentement  a  Texecution 
d'un  contrat  qu'elle  aurait  pu  considerer,  il  est  vrai, 
comme  ayant  cesse  d'exister  faute  de  paiement  dans 
le  delai  fixfe.  Mais  pour  se  prevaloir  de  ce  defaut,  il 
6tait  d'abord  du  devoir  de  son  agent  a  Montreal 
de  ne  pas  recevoir  les  deniers,  puis  lorsqu'ils  furent 
plus  tard  transmis  au  bureau  principal,  la  com- 
pagnie elle-m6me  aurait  du  rfepudier  Tacceplation  qui 
en  avait  ete  faite  par  son  agent.  Rien  de  cela  n'a  etfe 
fait.  G'est  avec  les  deniers  dans  ses  mains  que  la  com- 
pagnie se  presento  en  cour  pour  se  plaindre  de  n'en 
avoir  pas  etfe  payee.  II  n'est  pas  surprenant  que  cetto 
objection  ait  fete  rejetee  comme  futile  par  les  deux  cours 
qui  ont  deja  fete  appelfeos  a  se  prononcer  surcette  cause. 

11* 
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ISSO      Lors  de  rargament,  cette  conr  a  6t6  da  m6ine  avis,  et 

Th^      c'est  mon  opinion  que  le  defaut  d'avoir  offert  de  rendre 

Ottawa    j^g  denlers  aussitot  que  le  paiement  en  est  parvenu  a 

TUBAL     sa  connaissance,  doit  n6cessairement  faire  presumer  le 

9.    '   consentement  de  la  compagnie  a  Texecution  du  contrat 

SuBEiDAN.  d'assurance. 

Foumier,  J.  Quant  a  TexagSration  de  1*6 valuation  des  proprifetfes, 
il  serait  injuste  d'en  rendre  Thomson  responsable,  car 
elle  n'a  pas  6t6  faite  par  lui,  mais  par  Valois,  Tagent 
de  la  compagnie.  II  6tait  tout  naturel  pour  lui  de 
croire  qu'une  Evaluation  ainsi  faite  serait  de  nature  a 
donner  plus  de  satisfaction  a  la  compagnie  que  celle 
qu'il  pourrait  faire  lui-m6me.  Aussi,  s'est  il  contente 
d'adopter  celle  qui  a  et6  faite  par  Valois.  II  y  a  eu 
erreur  dans  cette  Evaluation,  mais  il  n'y  a  pas  eu 
dessein  de  tromper.  La  compagnie  ne  se  plaint  pas 
qu'il  y  a  eu  pour  cela  •  une  entente  frauduleuse  entre 
Thomson  et  Valois,  et  elle  n'a  pas  tent6  d'en  faire  la 
preuve. 

L'objection  la  plus  serieuse  est  celle  faite  au  sujet  du 
droit  de  propri6t6  dans  les  b^tisses  assurees.  Dans  son 
application  pour  obtenir  une  police  d'assurance,  TAow- 
son  s'est  d§clar6  le  propri6taire  des  immeubles  y  desi- 
gn6s,  et  il  a  ajoute  qu'ils  6taient  affectEs  par  hypo- 
theque  au  montant  de  $1,000.  G*est  sur  ces  declarations 
que  la  compagnie  considere  fausses  et  comme  ayant 
ete  faites  dans  le  but  de  la  tromper,  qu'elle  s'appuie 
principalement  pour  refuser  le  paiement  rfeclame. 

Ces  declarations  ne  sont  certainement  pas  exactes ; 
mais  Texplication  que  Thomson  en  a  donn6e  fait  voir 
que  s'il  Etait  en  erreur  sur  la  nature  de  ses  droits  concer- 
nant  les  immeubles  en  question,  il  n'agissait  nuUement 
avec  Tintention  de  commettre  une  fraude  au  detriment 
de  la  compagnie.  Voici,  d'apres  les  faits  en  preuve, 
quelle  6tait  sa  position  : — 

En  1871,  Thomson,  se  trouvant  endettE  en  vers  plu- 
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Bienrs  personnes,  et,    d^sirant  les  payer  toutes  pour      1880 
n'avoir  plus  affaire  qu'a  tin  senl  crfeancier,  fit  avec  Tin-      thb 
tim6  Sheridan  nn  arrangement  par  leqnel  celui-ci  s'en-   ^^f^^^ 
gagea  d'avancer  les  deniers  n^cessaires  pour  Texecution     tural 
de  ce  projet.    Les  parties  donnerent  k  cette  convention        „^ 
la  forme    d'un    acte  de    vente   par   lequel    Thomson  Shbrtoan. 
vendait  a  Sheridan  (5  d^cembre  18*78)  sa  propri6t§  de  Fournier,  J. 
neuf  arpents  de  front  sur  trente  de  profondeur  pour 
$4,000  que  ce  dernier  devait,  dans  le  d^lai  de  trois  ans 
employer  k  payer  les   hypotheques  affectant  la  pro- 
prifetfe  vendue,^  tenir  compte  des  paiements  faits  et 
remettre  la  balance  au  vendeur.     Sheridan  ne  devait 
prendre  possession   que  d'une  partie  de  la  propri6t6 
vendue,  savoir :  les  deux  arpents  adjoignant  la  propri6t6 
de  jF.  X  Paquet.    Le  vendeur  Thomson  devait  demeurer 
et  est  de  fait  toujours  demeur6  en  possession  du  reste 
de  la  propri§t6,  a  condition  de  payer  un  loyer  de  $400 
par  ann6e,  et  de  remplir  certaines  autres  charges. 

Le  m6me  jour  Sheridan  signa  une  contre-lettre  par 
laquelle,  sur  remboursement  de  ses  avances,  dans  le 
d^lai  de  trois  ans,  il  s'obligeait  a  revendre  k  Thomson 
la  piopri6t6  achet6e  comme  on  vient  de  le  voir. 

Le  loyer  stipul6  n'a  jamais  6t6  pay 6,  et  Thomson  a 
continue  de  jouir  de  sa  propria te  comme  auparavant. 
Quelques  jours  seulement  apres  cette  vente,  le  11  no- 
vembre  1871,  Sheridan  a  revendu,  pour  $2,200,  deux 
arpents  sur  trente,  c'est-a-dire  moins  du  quart  de  la 
propTi6t6  i)our  le  total  de  laquelle  il  avait  promis  de 
payer  $4,000.  Par  cette  vente,  Sheridan  touchait  im- 
m6diatement  $1,200  et  devait  recevoir  la  balance  de 
$1,000  dans  un  court  delai.  II  rentrait  ainsi  tres 
promptement  dans  plus  de  la  moitie  des  avances  qu'il 
avait  promis  de  faire.  D'autres  remboursements  f urent 
faits  par  Thomson  qui,  a  Tepoque  de  son  application 
ne  devait  plus  k  Sheridan  que  $1,500. 

Bien  <|ue  le  d61ai  de  trois  ans  fix6  pour  lejachat  fut 
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1880     alors  expir6,  Sheridan  n^ayant  manifesto  ancune  inten- 

Tbb      tion  de  s'en  tenir  k  la  lettre  du  contrat  de  vente,  ayant 

AoBiout.  ^^    contraire    laisse    Tlinmson   en  jouissance    comme 

TUBAL     auparavant,  il  n'est  pas  surprenant  que  celui-ci  se  soit, 

9.     '   lors  de  son  application,  ciu  justifiable  de  se  considerer 

Sheeidak.  comme  le  proprifetaire.     L'acceptation  que  Sheridan  a 

Foumier,  J.  faite  plus  tard  d'un  transi)ort  de  partie  de  la  police 

d'assurance    ou    Thomson    se     dfeclarait    propri6taire, 

prouve  bien  que  telle  £tait  aussi  sa  maniere  de  voir  k 

cet  §gard.    Cependant    Thomson  et  son  fils  d^clarent 

positivement  dans  leur  t6moignage  qu*ils  ont  inform^ 

Tagent  Valois  que  le  titre  de  propri6t6  6tait  au  nom  de 

Sheridan,  comme  suret6  du  paiement  d*une  somme 

d'environ  $1,000.     II  parait  d'apr^s  la  preuve  qu'il  y  a 

eu  entre  eux  un  malentendu  a  ce  sujet.  Cela  s'explique 

facilement  par  le  fait  que  Thomson  comprend  peu  le 

franfais  et  que  Valois  parle  peu  la  languo  anglaise. 

Ce  dernier  ayant  demande  le  montant  exact  de  la 

cr6ance  de  Sheridan,   Thompson  lui  d6clara  qu'il  n'6tait 

pas  alors  en  etat  de  le  lui  dire  exactement  et  demanda 

a  retarder  Tassurance  a  un  autre  jour  afin  de  s'en 

assurer.     Sur  cette  r6j>onse  Valois  lui  dit  que  ce  n'6tait 

pas  n6cessaire,  et  il  compl^ta  lui-m6me  Tapplication. 

C'est  sous   ces  circonstances  que  la    declaration    de 

Thomson  a  6t6  faite  et  que  le  montant  du  k  Sheridan 

a  gt6  portg  k  $1,000,  au  lieu  de  $1,500  qu'il  etait  reelle- 

ment. 

Si  los  choses  en  6taient  rest^es  la,  on  pourrait  dire, 
sans  toutefois  pouvoir  en  rejeter  la  responsabilitS 
morale  sur  Thomson,  que  la  compagnie  a  et6  induite 
en  erreur  par  ce  malentendu  et  qu'elle  n'est  par  cons6- 
qnent  pas  tonue  d'executer  un  contrat  fondfe  sur  Terreur. 
Mais  telle  n'est  pas  sa  position.  L'erreur  commise 
par  I'entree  du  nom  de  Thomson  au  lieu  de  celui  de 
Sheridan  ayant  6t6  d6couverte,  elle  fut  rectifiee  lors  du 
transport  de  la  police  que  Thomson  (t  fait  k  Sherid(^n, 
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da  consentement  de  la  compagnie.    La  y6ritable  posi-      ^^^ 
tion  des  parties  concemant  leurs  droits  respectifs  dans      the 
la  propri6t6  en  question  est  exposfee  dans  tons  ses   ^^^^ 
detai  s  dans  la  correspondance  6chang6e  entre  Valois     tubal 
et  Patterson,  Tagent  general  de  la  compagnie,  a  propos        ^^ 
de  ce  transport     Cette  correspondance  6tant  de  la  plus  Sheridak. 
haute  importance  pour  la  decision  de  cette  cause,  jeFournier,J. 
crois  devoir  en  donner  Tanalyse  aussi  •  correcte  que      """" 
concise  qui  se  trouve  dans  les  notes  de  Sir  A.  A.  Dorion. 

Ab  regarcU  the  ownership  of  ihe  property,  it  is  true  that  in  his  ori- 
ginal  application,  Ihanuon  represented  that  he  was  the  owner  of 
the  premises  which  he  sought  to  insure,  while  he  had  previously 
sold  them  to  the  appellant  subject  to  a  right  of  redemption. 

This  was  evidently  the  result  of  a  misunderstanding,  and  the  res- 
pective interests  of  Thomson  and  of  the  appellant  in  the  property 
in  question  were  fuUy  explained  to  the  Company  through  its  agents, 
before  the  policy  was  transferred,  and  the  transfer  was  accepted 
after  all  the  circumstances  had  been  fully  disclosed.  ValoiSj  in  a 
letter  of  the  8th  August,  1876,  wrote  to  Patiersonj  the  general  agent 
of  the  Company  at  Montr eal,  that  the  property  belonged  to  Hheridanf 
and  that  Thonuon  wanted  to  know  if,  in  case  of  fire,  he  would  be 
entitled  to  receive  the  insurance  without  this  being  mentioned  in 
the  policy. 

On  the  I4th  of  the  same  month,  he  again  writes  to  Paiieraon  that 
Thomaon  was  not  the  proprietor  of  the  premises,  at  the  time  the 
insurance  was  effected ;  that  in  order  to  pay  his  debts,  Thonuon 
had  previously  transferred  his  property  to  the  appellant,  on  condi- 
tion that  he  would  get  it  back  on  payment  of  what  he  owed  him ; 
that  he  had  already  paid  a  large  amount  and  expected  to  have  his 
property  returned  to  him.  In  this  letter,  FaZoi«  says  :  ''  Now  these 
two  gentlemen  "  (alluding  to  Thomson  and  to  Sheridan),  '*  wish  to 
have  their  property  insured ->  is  it  necessary  to  make  two  policies, 
one  for  the  buildings  in  the  name  of  Sheridan,  and  one  for  the  con- 
tents in  the  name  of  Thomson ,  or  will  one  policy  containing  all  the 
facts  be  sufficient?  do  what  you  think  proper." 

Paiieraon  answers  on  the  16th:  **  If  I  understand  well  the  posi- 
tion of  this  matter,  Tfiomaon  is  the  owner  of  the  real  estate,  but  he 
owes  something  to  Mr.  Sheridan  ;  if  it  is  so,  the  policy  is  good  as  it 
is,  excepted  that  to  enable  Sheridan  to  claim  the  insurance  the 
policy  must  be  transferred  to  him  by  Thomaon" 

After  indicating  how  the  transfer  is  to  be  made,  Paiieraon  adds : 


188  SUPREME  C50X7BT  OP  CANADA.     [YOL.  V. 

1880      <<  This  plandispenaes  with  the  necessity  of  making  two  policies,  it 
will  save  expenses.    I  believe  it  is  all  that  is  required." 


Tbb 
Ottawa        Finally,  Fa7ot«  writes  to  PaiUrsony  on  the  22nd  August :  "  I  return 

AoRiourr    the  policy  of  Mr.  Thonuon  after  getting  him  to  sign,  and  having 

TUBAL      signed  myself  ]  the  sum  which  is  to  be  tiansferred  is  one  thousand, 

'9,         five  hundred  and  ten  dollars  ($1,510),  being  the  amount  for  which 

Sbbrioan.  the  buildings  are  insured." 

„  T*  y  It  was  after  this  correspondence  had  taken  place,  that  the  transfer 
was  made  by  Thomson  and  accepted  by  the  Company.  The  inten- 
tion of  both  Thomson  and  Sheridan  on  the  one  part,  and  of  Patter- 
ion  acting  for  the  Company  on  the  other,  was  unmistakably  to 
insure  Sheridan* s  interest  in  the  property  described,  and  if  after  the 
explicit  statement  made  by  Valois^  that  Sheridan  owned  the  build- 
ings, and  Thomson  the  chattel  property  they  contained,  the  agent  of 
the  Company  made  a  mistake  by  causing  a  tiansfer  to  be  made  by 
Thomson  to  the  appellant,  instead  of  issuing  a  new  policy  to  cover 
Sheridan* s  interest  in  the  buildings,  the  latter  should  certainly  not 
suffer,  as  the  Company  cannot  take  advantage  of  its  own  agf  nt  to 
resist  the  claim  of  the  appellant.  It  is  to  be  noticed  that  whether 
the  property  was  injured  in  the  name  of  Thomson  or  in  that  of 
Sheridan  made  no  difference  in  the  risk,  since  the  property  was  all 
the  time  occupied  by  Thomson, 

II  est  Evident  d'apres  cette  corrcspoiidance  que  c'£tait 
rintention  des  parties  d'assurer  les  int6r6ts  de  Sheridan 
dans  la  propri6t6  en  question.  Si  la  chose  n*a  pas  6te 
fnite  comme  elle  aurait  du  Tfitre  au  moyen  de  doux 
polices,  une  pour  Thomson  et  une  pour  Sheridan,  la 
faute  n'en  pent  6tre  attribute  qu'k  Tagent  de  la  com- 
pagnie  qui  n'a  pas  donne  aux  faits  qui  lui  ont  6t6  com- 
muniques leur  veritable  signification.  Adoptant  sur 
ce  point  le  raisonnement  de  la  Cour  du  Banc  de  la 
Reine,  je  crois  qu'il  serait  injuste  de  rendre  Sheridan 
responsable  de  lerreur  de  la  compagnie.  G'est  a  cette 
demiere  a  en  supporter  les  consequences,  puisque  c'est 
apres  avoir  6t6  spfecialement  informfee  de  tous  ces  faits 
qu'elle  a  accepte  un  transport  de  la  police  dans  laquelle 
Thomson  est  d6sign6  comme  le  propri^taire.  Pour  cette 
raison  le  jugement  accordant  a  Tintime  $1,510,  balance 
qui  lui  ctdit  due  lors  du  transport,  devrait  fetre  oontirme. 
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Malhenrensement  pour  Thomson  il  s'est  glissS  dans      ^^^ 
le  transi)ort  de  la  police  nne  autre  err  ear  qui,  suiyant      tub 
le  jugement  de  la  Cour  du  Banc  de  la  Beine,  doit  fetre   ^^j^"^ 
fatale  k  ses  pretentions  de  retirer  sous  le  nom  de  She-     tubal 
lidan  le  surplus  de  la  somme  transx>ortee  k  ce  dernier,        «. 
Cette  erreur,  aussi  commise  par   Tagent  de  la  com-  Shbeidan. 
pagnie,  consiste  dans  Toubli  d'avolr   ins6r6  dans  le  Fournier,  J. 
transport'la  somme  pour  laquelle  la  compagnie  donnait 
son  consentement,  ce  qui  aTeffet  de  constituer  Sheridan 
cessionnaire   non   seulement    de    Tassurance    sur   les 
b&tisses,  mais  aussi  de  celle  sur  les  meubles  de  Thomson. 
La  correspondance  citee  plus  haut  d^montre  k  Vkri- 
dence  que  Tintention  de  toute  les  parties  6tait  de  ne 
transporter  a  Sheridan  qu'un  montant  suffisant  pour 
garantir  sa  cr6ance.    En  consgquence  de  cette  omission 
le  transport  se  trouve  6tre  de  tons  les  int6r6ts  de 
Thomson  dans  la  police.     Ce  n'^tait  certainement  pas 
son  intention. 

D'ailleurs  Sheridan  n*ayait  x>oint  dans  les  meubles 
assures  qui  ^taient  toujours  rest6s  la  propri6t6  de 
Thomson^  d*autre  int6r6t  que  celui  d'un  cr6ancier 
ordinaire,  dans  le  cas  ou  la  balance  qui  lui  6tait  duo 
n'anrait  pu  6tre  pay6e  en  rertu  de  son  transport.  II 
pouvait  dans  ce  cas  exercer  son  action  personnelle  sur 
ces  meubles  comme  sur  tons  les  autres  biens  qui  res- 
talent  encore  k  Thomson^  ou  faire  saisir  entre  les  mains 
de  la  compagnie  ce  qu'elle  aurait  pu  devoir  k  Thomson 
en  vertu  de  cette  police.  Mais  cet  interfit  n'est 
pas  suffisant  pour  rendre  16gale  Tacceptation  d*un 
transport  d'assurahce.  II  faut,  d'apres  Tart.  24S2  C.  C, 
pour  qu'un  transport  soit  Tala]>le  que  la  personne  k 
qui  il  est  fait  ait  un  int6r6t  dans  la  chose  assur6e,  c'est- 
a-dire  que  dans  le  cas  actuel,  pour  la  yalidite  du  trans- 
port, il  aurait  fallu  faire  yoir  que  Sheridan  avait  un 
int^rSt  dans  les  meubles  en  question,  comme  proprie- 
tftire,  gagiste  ou  usufruitier,  etc.    A  d6faut  d*un  int^rdt 
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1880  de  ce  genre,  le  transport  se  trouve  nul  d'apr^s  Tarticle 

The  du  code  cit6  plus  haut,  et  cette  cour  doit  le  considfirer 

AoRfc^t.  commetel. 

TL'RAL  La  deruiere  objtiction,  celL^  par  laquelle  Thomson  a  6t6 

Lns«  (Jo 

v.    *    accuse  d'avoir  caus6  Tincendie  par  sa  n6gligence,  a  6t6 

Shkridan.  unanimement  rejetfee  par  la  Cour  du  Banc  de  la  Beine. 

Fournier,  J.  Ija  preuve  6tablit  que  le  27  septembre,  jour  de  Tin- 

""^      cendie,  Thomson  et  sa  femme  sont  partis  dans  Tapres- 

xnidi,  i)our  aller  dans  une  paroisse  voisine  visiter  un  de 

leurs  enfants.     Aprds  leur   depart    lea  deux  fils  de 

Thomson  et  sa  fille  ont  aussi  laiss6  la  maison  vers  6 

heures  du  soir  pour  aller  passer  la  veillee  chez  des 

amis.     Au  moment  de  leur  depart    pour    le  retour 

ils  s'aper9urent  que  la  maison  et  les  autres  b^tisses 

6taient  en  feu.     Lorsqu'ils  arriverent,  elles  6taient  d6j& 

a  moitig  d6truites. 

II  n'y  avait  certainement  rien  d*extraordinaire  et 
d^inusit^  dans  I'absence  de  Thomson  et  sa  famille.  Oes 
courtes  absences  d*une  famille  entiere,  a  la  campagne 
sont  assez  frequentes.  Celle  qui  a  eu  lieu  dans  ce  cas-ci 
ne  pent  6tablir  contre  Tliomson  le  fait  d'une  negligence 
qui  le  rendrait  responsable  de  Tincendie,  et  encore 
moins  cr6er  une  pr6somption  qu'il  en  soit  Tauteur, 
puisque  le  plaidoyer  n'a  pas  porle  contre  lui  cette  grave 
accusation. 

II  7  a  bien  quelques  circonstances  qui  portent  k 
croire  que  le  feu  est  Toeuvre  d'un  incendiaire,  mais 
rien  dans  la  preuve  n'implique  Thomson  comme  y  ayant 
eu  la  moindre  participation.  Telle  a  6t6  Topinion 
unanime  de  la  Cour  du  Banc  de  la  Beine,  et  c'est  aussi 
celle  que  j'ai  adopt6e  apres  un  examen  s^rieux  de  la 
preuve. 

Henry,  J. : — 

This  is  an  action  on  a  policy  of  Insurance  for  loss 
and  damage  by  fire  to  a  dwelling  house,  a  barn  and 
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shed,  with  their  contents,  insured  by  a  person  named      1^^ 
Thomson,  who,  subsequently,  with  the  assent  of  the      Thb 

appellants  company,  assigned  it  to  the  respondent,  be-  ^Q^fcT^ 

insr,  as  he  was  shown  to  have  been,  interested  in  the  ,'^u«^^ 

°'  Inh.  Co. 

real  estate  covered  by  it.  v. 

Before  determining  the  legal  questions  involved,  it  is  Shkwdan. 
necessary  to  look  at  the  facts  as  they  existed  before  the  Henry,  J. 
policy  sued  on  issued. 

On  the  25th  of  April,  1876,  Thomson  signed  a  written 
application  in  which  the  property  is  described.  A 
number  of  questions  submitted  by  the  company  are 
printed  in  and  form  part  of  the  application  ;  but  it  is 
only  necessary  to  refer  specifically  to  two  of  them. 
One  is :  "  Does  the  applicant  jpossess  in  fee  simple,  or  in 
his  own  right,  and  if  not,  who  possesses  ?  The  reply 
to  it  was  "  Yes."  The  other  is :  **  State  if  is  mortgaged 
or  otherwise  affected,  and  if  so,  how,  and  for  what 
amount  ?"    The  answer  is  "  $1,000." 

It  thus  appears  that  although  the  first  answer  was 
incorrect,  the  subsequent  statement  that  the  property 
was  mortgaged  or  otherwise  encumbered,  effectually 
corrected  the  first  and  clearly  showed  the  state  of  the 
title,  and  that  the  party  intended  no  misrepresentation. 
He  could  not,  therefore  be  said,  as  alleged  in  some  of 
the  pleas,  to  have  falsely  and  fraudently  made  the  repre- 
sentations by  which  it  is  sought  to  avoid  the  policy. 

We  find,  however,  that  Thomson,  in  August  follow- 
ing, fearing  that  the  transfer  to  the  respondent  might 
affect  the  insurance,  applied  to  Va/ois,  the  local  agent ; 
and,  after  giving  him  full  knowledge  of  the  transfer 
and  its  objects,  got  him  to  communicate  the  same, 
which  he  did,  to  Patterson,  the  general  agent  at  Mon- 
treal. A  correspondence,  commenced  by  a  letter  from 
Valois  to  Patterson,  of  the  8th  August,  and  which 
terminated  on  the  29th  of  the  same  month,  shows  that 
the  relative  position  of  the  respondent  and  Thomson 


172  SUPBBfflB  COUBT  OP  CANADA.    [VOL,    Y. 

1880     in  regard  to  the  property  was  fully  made  known  to 

Thb      Patterson.    On  the  14th  Valois  wrote  Patterson,  fully 

AoKicut  explaining  the  matter.     On  the  16th  Patterson  acknow- 

TuuAL     ledged  the  receipt  of  the  letter,  and  his  letter  shows  he 

'o.    *    understood  the  nature  of  the  transfer,  as  it  came  out  in 

Shbwdaw.  evidence,  and  says :  . 

Henryi  J.  jf  that  is  the  case,  then  the  polioy  is  all  right  as  it  is,  except  that 
'"'""  Mr.  Sheridan  may  he  ablA  to  claim  the  insuranoe  the  policy  must  be 
transferred  and  made  over  to  him  by  Mr.  Thomson.  I  return  you 
the  policy,  having  made  up  another  because  the  other  did  not  look 
right.  Please  destroy  the  old  one  so  soon  as  you  shall  be  satisfied 
that  the  new  one  is  similar.  You  will  make  Mr.  Thomson  sign  his 
name  in  the  interior  of  the  policy  opposite  and  return  it  to  me  with 
fifty  cents  for  the  transport.  I  shall  then  enter  it  in  my  bookS;  and 
1^1  send  it  to  you  immediately.  This  plan  will  obviate  the  necessity 
of  making  two  policies,  and  will  save  expense.  I  believe  that  is  all 
that  is  required.  Please  collect  the  amount  of  Mr.  Thomson*^  note, 
and  1*11  send  him  his. 

On  the  22nd,  Valois  wrote  Patterson : 

I  return  Mr.  Thomson^s  polioy,  which  we  have  both  signed.  The 
sum  to  be  made  over  to  Mr.  Thomas  Sheridan  is  fifteen  hundred  and 
ten  dollars,  that  is  to  say,  the  amoimt  for  which  the  buildings  are 
insured. 

On  the  29th  Patterson  wrote  again  to  Valois : 

I  send  you  this  day  Mr.  Thomson's  policy  transferred. 

Thus,  then,  the  old  policy  was  cancelled  in  conse- 
quence of  the  corre8i)ondence  just  referred  to,  and  a 
new  one  issued  ^ome  time  between  the  8th  and  16th  of 
August.  It  is,  however,  dated  the  same  as  the  previ- 
ous one — the  25th  of  April,  1876.  The  issuing  of  that 
second  policy  is  therefore  the  act,  not  merely  of  the 
two  agents,  but  that  of  the  company  itself  by  the  signa- 
tures of  its  president  and  secretary,  countersigned  by 
"  H.  Patterson,  general  agent  at  Montreal,''  and  under 
the  corporate  seal.  The  consent  of  the  company  to  the 
transfer,  dated  25th  August,  is  signed  by  the  secretary 
of  the  company. 

The  insured  in  the  early  part  of  that  month,  through 
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the  local  agent,  asked  that  "  Q-eneral  Manager,"  if  under      1880 
the  circumstances  two  policies  were  necessary  ?  (one      Thb 
for  Thomson  to  cover  tho  movables,  the  other  to  Sheri-   ^qwoul- 
dan  to  cover  the  buildings.)     He  had  paid  for  a  full  in-     tukal 
surance  on  both,  and  wished  to  have  no  doubt  of  all     ^  '„ 
being  in  order.    Patterson  makes  out  a  new  policy  and  Shbridav. 
tells  him  that  by  transferring  the  interest  in  the  policy  Henry,  J. 
which  covered  the  buildings  it  would  be  all  right ;      """ 
that  Sheridan  would  then  be  insured  as  to  the  latter 
and  Thomson  as  to  the  chattel  property.    A  loss  as  to 
both  takes  place.    The  company  reused  to  pay  either, 
and  charge  Thomson  with  false  and  fraudulent  repre- 
sentations, and  invoke  in  their  attempt  to  evade  pay- 
ment, a  clause  in  the  policy  providing  that  "  agents  of 
the  company  are  not  permitted  to  give  the  consent  of 
the  company  to  assignments  of  policies,  or  to  waive  any 
stipulation  or  condition  contained  therein." 

The  general  agent  was  fully  informed  of  everything 
before  the  issue  of  the  second  policy,  and  through  his 
management  and  direction  it  was  issued  by  the  com- 
pany, and  intended  by  all  parties  to  cover  the  buildings 
for  Sheridan  and  the  movables  for  Thomson.  The 
respondent  does  not,  however,  claim  by  virtue  of  an 
assignment  of  the  policy  made  by  an  agent  or  through 
any  waiver  since  the  i)olicy  issued.  The  provision  of 
the  ix)licy  just  noticed  does  not  therefore  apply. 

Conditions  in  policies  are  intended  to  prevent  injus- 
tice to  companies  by  false  and  fraudulent  representa- 
tions, but  not  to  enable  them  to  act  dishonestly,  dis- 
honorably, or  fraudulently  towards  others  whose  money 
they  have  received,  and  who  are  by  the  acts  of  their 
authorized  agents  lulled  into  security,  to  find  subse- 
quently the  company  endeavor  to  repudiate  the  acts  of 
those  who  are  held  out  by  them,  not  as  mere  local,  but 
general  agents.  If  any  wrong  was  in  this  case  done  to 
the  company  by  their  general  agent  withholding  the 
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1880      information  he  had  obtained  before  the  second  policy 
The      was  issued,  it  certainly  would  be  most  unjust,  and 
AoRicuL-  ^o^^^^^^y  to  all  legal  and  equitable  principles,  to  make 
TURAL     the  insured  to  suffer.    It  was  the  duty  of  those  at  the 
'""M^-   head  office  to  know,  and  they  must  be  presumed  to 
Sheridan,  j^^^^^  known,  everything,  before  they  signed  the  second 
Henry,  J.  policy,  and  if,  instead  of  which,  they  relied  on  the  gen- 
eral agent  and  accepted  his  suggestions,  they  virtually 
adopted  his  acts  and  must  be  held  bound  by  them.. 

In  all  cases,  except  those  to  which  I  have  referred  as 
a  condition  of  the  policy,  a  general  agent  has  implied 
authority  to  act  for  and  bind  his  principal,  so  far  as  is 
necessary  to  the  performance  of  his  duties,  and  the 
principal  is  no  less  bound  by  his  acts  than  those  with 
whom  on  behalf  of  his  principal  he  enters  into  agree- 
ments. Ilis  acts  and  knowledge  are  necessarily  in  such 
cases  deemed  to  be  the  acts  and  knowlege  of  his  prin- 
cipal. Patterson  was  fully  authorized  as  the  general 
agent  of  the  company  to  receive  applications  and  repre- 
sent them  in  every  respect,  at  all  events  up  to  the  issue 
of  the  policy.  Notice  to  him  in  respect  of  the  property 
and  otherwise,  is  in  law  notice  to  the  company.  Local 
agents  are  considered  to  occupy  a  more  subordinate 
position,  and  their  powers  are  generally  more  limited. 
To  bind  a  company  for  all  the  acts  of  local  agents,  often 
of  little  experience,  in  every  hamlet  or  village,  would 
be  widely  different  from  binding  them  for  the  acts  and 
dealings  of  a  general  agent  selected  on  account  of  his 
special  business  knowledge.  The  latter  often  act  under 
powers  of  attorney  and  issue  policies  without  consult- 
ing the  head  office,  and  in  other  cases  policies  are  issued 
to  them  in  blank  fully  executed  by  officers  of  the  com- 
pany, and  requiring  only  to  be  filled  up  and  counter- 
signed by  the  agent.  In  the  latter  cases,  also,  policies 
are  issued  without  consulting  the  head  office.  In  such 
cases  the  agent  is  virtually  the  company.    I  presume, 
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as  the  i)olicy  in  this  case  is  countersigned  by  Patterson,       1880 
as  such  general  manager,  he  had  authority  to  issue      thb* 
policies  in  that  way.     I  draw  this  conclusion  from  his    ^^''^^^ 
letters  to  Valois,  in  which  he  does  not  speak  of  referring     tural 
the  matter  to  the  officers  of  the  company,  but  in  such  a        '^^ 
way  as  to  shew  he  alone  could  deal  with  the  matter.  Sheridan. 
To  contend,  therefore,  that  a  party  dealing  with  the  Henry,  J. 
company   through  the   agent,    should  duplicate    his 
negotiations    by    directly    communicating   with    the 
head  office  would,  in  my  opinion,  be  simply  absurd. 
The  notice,  then,  to  the  general  agent  binds  the  company, 
and  the  policy  being  issued  after  that  notice,  no  defence 
can  be  set  up  for  any  representation  in  the  application. 
That  under  the  circumstances  the  company   should 
endeavor  to  evade  responsibility  for  the  loss  by  plead- 
ing as  they  have  done  in  this  respect  is,  I  think,  not 
justifiable.    To  give  legal  effect  to  such  pleading  would 
be,  I  think,  subversive  of  every  legal  principle.    With 
a  full  knowledge  of  the  transfer  to  the  respondent 
the  company  not    only  admits    Thomson's  insurable 
interest,  but  with  that  same  knowledge,  suggesting  and 
approving  of  the  assignment  of  the  interest  in  the  policy 
which  covered  the  buildings  to  6he/idan,  they  would, 
I  think,  be  estopped  from  setting  up  against  Sheridan 
the  absence  of  the  insurable  interest  in  Thomson  if  he 
had  none.    They  substantially  say  to  Sheridan:  "  We 
know  your  relations  with  Thomson  as  to  the  property, 
and  whether  his  right  to  insure  was  good  or  not,  which 
question  we  waive,  if  you  get  an  assigment  of  his 
interest  in  the  buildings,  we  will  consent  to  it  as  pro- 
vided in  the  policy,  and  in  case  of  loss  will  pay  you." 
The  assignment  was  made  and  the  company  having 
consented  to  it,  their  compact   was  from  that  with 
Sheridan^  and  they  are  estopped  from  setting  up  the 
absence  of  the  insurable  interest  in  Thomson. 
Independently,  however,  of  that  position,  I  think 
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1880      Thomson  had  all  along  an  insurable  interest.    The  trans- 
Thb      fer  to  Sheridan,  although  on  its  face  absolute  and  final, 
^icuL-  ^^  nevertheless  agreed  upon  only  as  lien  or  mortgage, 
TURAL     as  by  the  declaration  in  writing  of  the  latter,  signed  at 
V.    '   the  same  time,  appears.    The  time  for  redemption  as 
Shbridak.  stated  in  the  latter  was  three  years,  and  possibly  Sheri- 
Henry;  J.  dan  might  at  the  end  of  that  time  have  refused  to  per- 
'      mit  redemption  by  Thomsm,  but  it  is  plain  that  the 
transfer  was  intended  by  the  parties  to  it  to  be  only  a 
security  for  monies  to  hd  subsequently  paid  and  advan- 
ced for  Thomson,  which  Thomson  was  to  repay  with  in- 
terest.   It  appears  that  ui>  to  the  time  of  the  issuing 
of  the  second  policy,  the  same  relations  existed  between 
Sheridan  and  Thomson,  as  it  is  shown  that  the  one  had 
been  paying  off  the  advances  and  the  other  receiving 
them.    The  understanding  when  the  assignment  was 
made,  was  that  Sheridan  was,  in  case  of  loss,  to  recover 
the  insurance  on  the  buildings  as  the  assignee  of  Thorn- 
son,  then  acknowledged  and  understood  to  have  the 
beneficial  interest  in  the  policy,  and  Sheridan,  in  accept- 
ing it,  admitted  the  position.    He  would  therefore  be 
held  to  receive  the  amount  of  the  policy  so  assigned  to 
the  credit  of  Thomson  in  repayment  of  his  advances. 
If  by  the  receipt  of  direct  payments  by  Sheridan,  and 
the  recovery  of  the  amount  of  the  policy  so  assigned  to 
him,  he  should  be  paid  in  full,  he  would  be  held  bound 
to  reconvey  to  Thomson.     Thomson  had  therefore  a  good 
insurable  interest  as  long  as  the  relation  I  have  stated 
remained  understood  and  acknowledged  by  and  be- 
tween him  and  Sheridan,  and  the  absolute  nature  of  the 
transfer  could  not  be  insisted  on  by  outside  parties. 
That  relation  existed  when  the  application  was  made 
and  has  since  continued.    I  am  of  the  opinion  that  had 
the  policy  not  been  assigned,  Thomson  could  himself 
have  recovered  for  the  loss  on  the  buildings. 
There  is  one  feature  in  the  case  to  which  it  is  desir* 
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able  to  refer.     Thomson  became  by  lease  the  tenant  of      1^80 
Sheridan,  but  the  holding  under  it  did  not  in  my  view       The 
in  any  way  affect  the  nature  of  the  transaction  or  the  legal    ^oricul- 
right  of  Thomson  to  redeem  the  property.     The  under-     tuhal 
standing,  or  rather  agreement,  was  that  Thomson  was        i,. 
not  to  give  up  possession  of  the  property,  but  to  pay  in  Shbbidan. 
the  shape  of  rent  $400  a  year.     How  that  rent,  if  paid,  Henry,  J. 
would  have  been  credited  .to  him  by  Sheridan  is  not 
stated,  but  as  I  understand  the  agreement,  he  would 
be  credited,  as  against  the  advances  and  interest  and 
costs,    any  sums    paid  by   him  on  a    final  account 
between  the  parties.     That  would  be  in  accordance 
with  the  memorandum  or  declaration  of  trust  signed 
by  Sheridan,  in  which,  on  payment  of  "  all  moneys,  in- 
terests and  costs,  &c.,"  by  him  "advanced  or  to  be 
advanced  and  paid  under  the  terms  and  conditions  of 
a  deed  of  sale  passed  between  us  this  day,"  he  engaged 
"  to  remit,  return  and  re-sell  unto  him  the  property  by 
me  purchased  under  said  deed.''     The  execution  of  the 
lease  by  which  Thomson  became  for  the  time  tenant  to 
Sheridan  did  not  affect  the  right  of  redemption  of  the 
former.     His  position,  as  communicated  to  and  con- 
sidered by  Patlerson,  was  that  of  a  mortgagor. 

An  objection  to  the  whole  action  is  taken  under  a  clause 
of  the  policy  which  provides  that  "  in  case  of  loss  the 
^assured  shall  give  immediate  notice  thereof  to  the  com- 
pany, stating  the  number  of  the  policy  and  name  of 
the  agent,  and  shall  deliver  to  the  company  as  parti- 
cular an  account  or  statement  of  such  loss  or  damage  as 
the  nature  of  the  case  will  admit,  and  shall  sign  the 
same  and  verify  by  oath  or  affirmation,  &c."  The  issue 
raised  by  the  plea  is  not  one  applicable  to  the  provi- 
sion or  condition  of  the  policy  just  referred  to.  It 
alleges  "  that  said  Thomson  h^  violated  the  terms  and 
conditions  contained  in  said  policy,  inasmuch  as  he  has 
not  delivered  to  said  defendant  a  particular  account  or 
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1880      statement  of  the  loss  or  damage  which  he  alleges  he 
Tbk      suffered."    The  plea  therefore  raises  an  issue  not  justi- 

agwcul-  ^^^  ^y  *^^  condition.  He  {Thomson)  did  not  bind 
TURAL  himself,  as  a  condition  precedent  to  his  right  to  recover, 
'^^  '  to  furnish  in  any  event  or  under  all  circumstances  any 
Sheridan,  "particular  account  or  statement"  of  loss,  but  only 
Ilehry,  J.  such  an  one  as  the  case  admitted  of,  and  the  plea  does 
not  allege  or  aver  that  the  case  admitted  of  a  more 
particular  account.  He  made  an  account,  attested  to 
in  general  terms,  and,  if  objected  to,  the  plea  should 
have  alleged  that  it  was  not  as  particular  as  the  nature 
of  the  case  admitted.  Without  such  an  allegation  in 
the  plea,  no  proof  could  be  regularly  admitted  that  a 
more  particular  account  could  have  been  given.  It  is 
not,  however,  contended  that  the  plea  applies  to  the 
buildings,  or  that,  if  it  did,  any  more  particular  account 
was  necessary.  There  are  many  cases  in  which  any- 
thing more  than  a  general  estimate  of  loss  could  not  be 
be  given,  and  in  others  where  only  a  partially  particular 
account  could  be  made  out,  and  therefore  in  such  cases 
the  party  can  be  called  upon  to  furnish  only  such  in- 
formation  as  is  in  his  power.  The  plea  for  the  reasons 
stated,  in  my  opinion,  is  no  defence  to  the  action. 

There  are  one  or  two  minor  points  which  I  have  not 
thought  it  necessary  to  refer  to,  further  than  to  say  that, 
in  my  judgment,  they  don't  affect  the  right  of  the  respon- 
dent  to  recover  according  to  the  judgment  of  the  court 
appealed  from  to  this  court.  I  think  the  appeal  should 
be  dismissed  and  the  judgment  referred  to  aflfirmed 
with  costs. 

TaschkreaU,  J.,  concurred. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellants :  Hutchinson  Sf  Walker. 

Solicitors  for  respondent :  Duhamel,  Pagnuelo  4*  JS«t«- 

ville. 
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AND 

THE  GREAT  WESTERN  RAILWAY  )  r-spondexts 
COMPANY  OF  CANADA \  ^^spondexts. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 
Shipping  note  —Fraudulent  receipt  of  agent^Liahility  of  company. 

C,f  freight  agent  of  respondents  at  Chathamj  and  a  partner  in  the 
firm  of  B.  &  Ch,,  caused  printed  receipts  or  shipping  notes  in 
the  form  commonly  used  by  the  railivay  company  to  be  signed 
by  Iiis  name  as  the  company's  agent,  in  favor  of  B,  S:  Co,f  for 
fiour  which  had  never  in  fact  been  delivered  to  the  railway  com- 
pany. The  receipts  acknowledged  that  the  company  had  received 
from  B.  dh  Co,  tlie  flour  addressed  to  the  appellants,  and  were 
attached  to  drafts  di-awn  by  B.  &  Co.,  and  accepted  by  appel- 
lants. C  received  the  proceeds  of  the  drafts  and  absconded 
In  an  action  to  recover  tlie  amount  of  the  drafts : 

Held  (Foumier  and  Henry j  J. J.,  dissenting),  that  the  act  of  C.  in 
issuing  a  false  and  framlulent  receipt  for  goods  never  delivered 
to  the  company,  was  not  an  act  done  within  the  scope  of  his 
authority  as  the  company's  agent,  and  the  latter  were  therefore 
not  liable. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  for 
Ontario^  affirming  a  judgment  of  the  Court  of  Queen^s 
Bench,  setting  aside  a  verdict  obtained  by  the  plaintiffs 
and  ordering  a  non-suit  or  verdict  to  be  entered  for  the 
defendants. 

This  was  an  action  brought  by  the  appellants  (plain- 
tiffs), commission  merchants  at  SL  John,  N",  £.,  against 
the  respondents  to  recover  the  value  of  certain 
drafts  made  by  T.  Brown  Sf  Co.^  dealers  in  flour  at 
Chaihamy  Ontario^  which  were  accepted  by  them  and 


•Prbsext  ;— Sir  W.  J.  Ritchie,  C.  J.,  andString,  Foumier,  Henry, 
Taschereau  and  Qwynne,  J.  J. 


• 


June  IOl 
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^SSi      afterwards  paid,  and  to  which  were  attached  bills  of 
Erb       lading  or  shipping  notes  signed  by  one  W.  C.  Carrulhers, 
The       freight   agent   of   the  respondents    at  Chatham,  Onl.^ 
Great     acknowledging  that  the  company  had  received  from 
Kailway   T.  Brown  Sf  Co.  1,200  barrels  of  flour. 

The  declaration,  pleadings  and  facts  are  fully  set  out 
in  the  judgment  of  Sir  TT.  J.  Ritchie^  C.  J.,  hereinafter 
given. 

The  cause  was  tried  before  Mr.  Justice  Wilson,  at  the 
Toronto  Assizes,  without  a  jury,  when*  a  verdict  was 
rendered  for  the  plaintiffs  for  $5,524  64. 

The  respondents  afterwards  moved  against  the  ver- 
dict in  the  Court  of  Queen's  Bench,  and  Justices  Morri- 
son and  Wilson  concurred  in  making  absolute  a  rule  to 
enter  a  verdict  for  the  defendants,  Harrison,  C.  J.,  dis- 
senting. 

The  cause  was  then  carried  to  the  Court  of  Appeal, 
the  Judges  of  which  were  equally  divided,  and  the 
judgment  of  the  Court  of  Queen's  Bench  was  affirmed. 

Mr.  BethunCy  Q.  C,  for  appellants  : 

Upon  the  faith  of  the  bills  of  lading  signed  by  the 
appointed  agent  of  the  respondents,  the  appellants  in 
the  ordinary  course  of  their  business,  without  any 
notice  of  the  non-receipt  of  the  flour  by  the  respon- 
dents, advanced  their  money,  and  we  now  ask  the  Court 
to  determine  whether  the  loss  is  to  be  borne  by  the 
appellants  or  the  respondents. 

The  act  of  Carruthers  was  within  the  scope  of  his 
authority. 

The  respondents  appointed  Carruthers  as  their  agent, 
and  furnished  him  with  blank  forms  of  bills  of  lading, 
and  empowered  him  to  sign  these  bills  of  lading.  A 
large  part  of  the  commerce  of  the  country  is  carried  on 
by  means  of  these  instruments,  and  whenever  bills  of 
lading  are  signed,  these  documents  are  accepted  by 
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banks,  and  advances  made  iipo)^tlie  faith  that  the  goods      ^^^1 
referred  to  therein  have  been  actually  shipped.     The      Erb 
resj[>ondent8  set  up  that  the  goods  were  never  received      J^' , 
by  them,  and  therefore  that  they  are  not  liable,  and     Orkat 
rely  upon  the  authority  of  the  case  of  Grant  v.  Norway   Railway 
(1),  but  it  is  submitted  that  that  case  is  not  parallel       ^' 
with  this.  It  did  not  appear  there,  as  it  does  here,  that 
it  was  known  to  the  owner  of  the  vessel,  as  it  must  be 
taken  to  have  been  known  to  the  respondents,  that 
advances   were    usually    made  upon  the  faith  of  the 
bills  of  lading.     It  turned  upon  general  usage  known 
to  all  persons  dealing  with  masters  of  vessels.    The 
point  in  question  in  Grant  v.  Norway  does  not  seem  to 
have  been  considered  in  England  since  the  date  of  that 
judgment  in  connection  with  the  signing  of  a  bill  of 
lading  by  a  station  agent. 

The  most  apposite  case  I  can  find  is  that  of  Swire  v. 
Francis  (2),  decided  since  the  judgment  of  the  Court  of 
Queen's  Bench.  The  only  difference  is  that  the  defen- 
dants were  a  firm  instead  of  a  corporation,  and  it  would 
appear  that  every  element  which  is  here  was  in  the 
case  of  Swire.  That  it  is  a  corporation  in  this  case 
makes  no  difference.  The  tendency  of  the  modern 
decisions  is  to  increase  the  liability  of  corporations 
in  just  such  matters  as  these.     Cooley  on  Torts  (3). 

The  general  rule  of  law  now  acted  upon  in  almost  all 
cases  is  that  where  one  of  two  innocent  persons  must 
bear  a  loss,  that  one  of  them  who  could,  by  care,  have 
avoided  the  loss,  should  bear  it,  and  it  is  submitted  that- 
the  company  could,  by  a  system  of  checking,  have 
guarded  against  this  representation  having  been  made  ; 
or  could  have  taken  security  against  the  fraudulent 
deeds  of  their  agent. 

In  the  State  of  New  York  the  Court  of  Appeal  of  that 

(I)  10  a  B.  665.  (2)  3  App.  Cases  106. 

(3)  P.  120-122. 
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1881      State  has  refused  to  follow  the  judgment  in  Grant  v. 

eI^      Norway,  because  it  was  felt  that  the  meaning  was  not 

J'        the  same  as  applied  to  bills  of  lading  signed  by  the 

Grbat    agents  of  railway  companies.     See  Armour  v.  Michigan 

rT^lway   Central  Ry.  Co.  (1), 

^'  Then  again  the  same  point  has  been  up  in  Merchants' 

Bank  v.  Slate^Bank  (2),  where  all  cases  are  reviewed. 

This  must  be  treated  as  a  case  of  apparent  authority. 
See  Evans  on  Principal  and  Agent  (8). 

The  respondents  contend  that  the  appellants  had  no 
right  to  rely  upon  the  representation  of  the  receipt  of 
the  goods,  and  that  they  ought  to  have  inquired  whether 
the  goods  had  actually  been  received.  The  appellants 
submit  that  having  regard  to  the  fact  that  Carrufhers 
was  the  chief  agent  of  the  defendants  at  Chatham  station, 
at  which  place  enquiry  would  have  to  be  made,  such 
enquiry  would  have  been  useless,  and  that  in  any 
event  the  appellants,  who  carried  on  their  business  at 
St.  John,  N.  B.y  could  not  be  expected  to  make  any 
enquiry  as  to  the  shipment.  The  railway  companies  in 
fact  do  their  most  profitable  business  in  this  way,  and 
no  one  will  suggest  that  the  directors  are  ignorant  of 
the  use  made  of  the  bills  of  lading  signed  by  their 
agents.  A  corporate  body  may  bind  themselves  with- 
out the  solemnity  of  a  seal,  that  is  the  universal  way  in 
which  bills  are  authenticated,  and  such  documents 
must  be  held  as  binding  as  if  they  had  affixed  to  them 
the  corporate  seal. 

We  complain  that  the  respondents  have  armed  their 
agent  with  the  power  to  practice  this  fraud  on  us,  and 
therefore  they  are  responsible. 

The  appellants  also  submit  that  the  respondents  are 
estopped  by  the  statute  of  the  Legislature  of  Ontario^  33 
Vic,  ch.  19,  from  disputing  the  receipt  of  the  goods, 

(1)  22  American  Rep.  603.  (2)  10  Wall  604, 

(X)  P.  140, 
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Mr.  Robinson^  Q.  C,  for  Respondents  :  1^81 

No  doubt  where  a  person  has  put  another  in  such  a      e1^ 
position  as  to  allow  him  to  commit  a  fraud  he   should      J'* 
suffer.      But     to    make     a    railway    company    liable     Great 
under    such    circumstances    as    these    would    be    to   Railway 
throw    upon     them    a    liability    which     would    be       ^^- 
ruinous,  and  certainly  was  never  contemplated.  Now, 
the  cases  show  that  an  agent  must  be  doing  something 
within  the  scope  of  his  authority  ani  within  the  class 
of  business  he  is  authorized   to  transact.     The  class  of 
business  Mr.  Carruthers  was  authorized  to  transact  was 
to  receive  goods  for  transport,  and  to  give  bills  of  lading 
for    such    goods,   and  his    authority   did  not   extend 
to  giving  false  and  fraudulent  receipts  as  for   goods 
received,  when,  in  fact,  none  have  been  received.    See 
Tobin  V.  The  Queen  (1). 

Then,  it  is  said  that  this  bill  of  lading,  signed  by  a 
clerk  of  Garrulhers  as  agent,  is  the  same  as  if  it  had 
been  a  document  under  seal.  If  it  was  it  would  be  the 
act  of  the  company,  but  it  is  not.  Then  the  whole 
matter  is  reduced  to  this,  is  the  act  of  Carruthers  the 
act  of  the  company  ?  I  refer  to  Bnce  on  ultra  vires  (2) 
to  show  that  the  powers  of  an  agent  are  not  even  so 
wide  as  those  of  the  corporation  ;  in  other  words,  an 
agent  is  not  an  alter  ego  of  the  corporation,  and  that  for 
the  simple  reason  that  some  things  can  be  done  but  by 
the  corporation.  Then,  it  has  been  contended  that  the 
statute  assists  the  appellants.  The  statute  only  professes 
to  deal  with  documents  signed  by  the  company.  If 
the  company  did  not  sign,  then  there  is  an  end  of  it. 

Then,  as  to  the  right  to  recover  under  the  peculiar 
circumstances  of  the  case.  When  the  bills  of  lading 
were  signed,  no  harm  had  been  done.  Then,  when  was 
the  overt  act  of  fraud  committed  ?  As  the  Chief  Justice 
puts  it : 

(J)  G  C,  B,  Xt  S,  310.  349,  (2)  'fid  1880,  p,  322, 
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1881  *»  It  is  not  a  little  curious  to  notice  precisely  what  Car- 

E^  ruther$  did  in  this  matter,  and  to  endeavor  to  fix  the 
J'  point  at  which  his  wrong  doing  commenced.  In  pro- 
Gbkat  curing  Neville  to  sign  the  bills  of  lading  or  receipts,  he 
Kailway  was  not  actually  doing  more  than  wasting  so  many  of 
^^;  the  company's  forms.  It  is  true  that  he  was  then  start- 
ing the  train  of  circumstances  which  was  to  end  in  the 
plain  tiflfe  being  defrauded.  But  if  he  had  repented 
before  acting,  or  if  the  bank  had  declined  to  cash  his 
drafts  no  mischief  would  have  been  done.  The  first 
overt  act  of  fraud  was  the  use  of  receipts  to  obtain 
money  from  the  bank  Now,  the  manager  knew  per- 
fectly well  that  Carruthers  was  to  all  intents  T.  Brown 
Sf  Co.  Therefore,  when  he  accepted  these  receipts  he 
knew  that  they  represented  nothing  more  than  that 
Carruthers^  the  miller,  had  delivered  to  Carruthers,  the 
railway  agent,  a  certain  quantity  of  flour.  In  what 
capacity  was  Carruthers  acting  when  he  first  committed 
the  direct  fraud,  which  led  to  the  plaintiffs'  injury  ? 
Certainly  as  T.  Broian  Sc  Co.  and  not  as  the  defendants' 
agent.  I  have  grave  doubts  whether  the  bank  could 
ix)68]bly  in  this  state  of  facts,  and  apart  from  any  other 
objection,  have  fastened  any  responsibility  upon  the 
defendants,  and  if  they  simply  passed  on  the  represen- 
tation to  the  plaintiffs  it  may  be  that  they  occupy  no 
better  position." 

Respondents  are  not  estopped  from  stating  the  true 
facts,  and  saying  that  when  Carruthers,  not  as  their 
agent,  but  in  fraud  of  them  and  for  his  own  benefit, 
signed  or  procured  to  be  signed  certain  fictitious 
receipts,  he  was  not  acting  as  their  agent  but  for  him- 
self and  for  his  own  benefit  and  entirely  outside  of  the 
scope  of  any  employment  which  had  been  entrusted  to 
him.  He  himself  drew  for  his  own  use  the  money 
raised  on  the  bills  or  drafts,  and  no  benefit  directly  or 
indirectly  accrued  to  the  defendants,  nor  was  anything 
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done  by  them  to  adopt  or  sanction  what  he  had  done.         1^81 
It  may  be  said  that  Carruthers  knew  that  the  receipt      Erb 
he  was  signing  would  be  used  in  the  bank  and  money      rj^'^ 
advanced  upon  it.     But  the  fraudulent  intention  of     Great 
Carrufhers,  to  make  that  dishonest  use  of  the  receipt,   Railway 
cannot  be  called  the  act  or  knowledge  o.f  the  defen-       ^' 
dants,  nor  can  it  be  called  a  misrepresentation  by  the 
defendants. 

The  defendants  submit  that  the  documents  issued  by 
them  as  bills  of  lading  or  shipping  receipts  are  not  in- 
tended by  them  to  have  the  two-fold  character  assigned 
to  them  by  Mr.  Justice  Patterson^  in  his  judgment. 
They  are  intended  to  be  a  receipt  to  the  shipper.  They 
are  not  intended  by  them  to  be  used  as  a  representation 
to  the  consignees  or  the  banker.  Grant  v.  Norway  (1), 
Coleman  v.  Riches  (2)  and  Hubbersty  v.  Ward  (3)  ought 
to  decide  this  case.  The  defendants  referred  also  to 
Baltimore  and  Ohio  Ry.  Co,  v.  Wickens  (4) ;  Schooner 
Freeman  v.  Buckingham  (5). 

Sir  W.  J.  Ritchie,  C.  J. : — 

The  plaintiffs  on  the  argument  did  not  rely  on  the 
first  six  counts  of  the  declaration  which  were  based  on 
contract,  but  relied  on  the  other  counts,  which  were  on 
several  bills  of  lading,  and  were  substantially  the  same. 

The  seventh  count  sets  out  that  plaintiffs  were  com- 
mission merchants  doing  business  at  St,  John,  N.  £., 
and  were  in  course  of  their  business  accustomed  to 
make  advances  upon  consignments  of  flour  consigned 
to  them  upon  production  to  them  of  bills  of  lading  or 
shipping  receipts  of  defendants  for  such  flour,  such 
advances  to  be  made  by  plaintiffs  accepting  bills  of 
exchange  drawn  upon  them  on  account  of  the  price  of 

(1)  10  C.  B.  665.  (3)  8  Exch.  330. 

(2)  16  C.  B.  104.  (4)  22  American  Rep.  26. 

(5)  18  Howard  132. 
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1^81  guch  flour  with  such  bills  of  lading  or  shipping  receipts 
£rb  attached  thereto.  The  declaration  then  avers  that  the 
Thb  plaintiffs  contracted  with  certain  persons  carrying  on 
Great  business  under  the  name  of  T.  Brown  Sr  Co.y  that  if  the 
Railway  saidT.  Brown  Sc  Co.  would  procure  from  defendants  a  bill 
^*  of  lading  or  shipping  receipt  of  the  defendants  for  two 
Bitchie,C.J.  hundred  barrels  of  flour  marked  "  Creek  Mills,"  the 
plaintiffs  would,  upon  production  to  them  of  such  bill 
of  lading  or  shipping  receipt  of  the  defendants,  accept 
a  bill  of  exchange  for  ^800  to  be  drawn  upon  them  by 
the  said  T.  Brown  Sc  Co.,  on  account  of  the  price  of  such 
flour,  and  the  defendants  falsely  and  fraudulently  by 
their  bill  of  lading  or  shipping  receipt  represented 
that  they  had  shipped  on  their  railway  at 
Chatham  200  barrels  of  flour  marked  "  Creek  Mills," 
in  apparent  good  order,  consigned  to  plaintiffs  at  St. 
John,  and  defendants,  at  the  time  they  so  made  said 
false  and  fraudulent  representations,  well  knew  that  the 
same  were  untrue,  and  that  the  same  would  be  relied 
upon  by  the  plaintiffis  in  their  dealing  with  the  said 
T.  Brown  Sf  Co.  The  declaration  then  avers  that  plain- 
tiffs, rel}  ing  on  the  representations  on  said  bill  of  lading, 
and  believing  the  same  to  be  true,  and  believing  that 
the  flour  had  been  shipped  on  defendant's  railway, 
plaintiffs  accepted  a  certain  bill  of  exchange  drawn  upon 
them  on  account  of  the  price  thereof  by  T.  Brown  Sf  Co., 
payable  to  the  order  of  T.  Brown  Sf  Co.  for  $826,  which 
plaintiffs  would  not  otherwise  have  done.  It  then  al- 
leges that  at  the  time  the  defendants  made  the  represen- 
tations they  had  not  received  the  flour  from  T.  Brown  Sf 
Co.,  that  bills  before  due  were  endorsed  by  T.  Brown  4* 
Co.  for  valuable  consideration  to  the  Merchants  Bank  of 
Canada,  who  became  holders  for  value  without  notice 
of  such  false  and  fraudulent  representations,  and  by 
reason  whereof  and  of  such  false,  &c.,  plaintiffs  became 
liable  to  pay  the  amoiunt  to  the  sai4  bwk,  and  they 
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lost  certain  oommisBions  which  they  would  have  made  1881 

if  representations  had  been  true.  Erb 
The  contract  set  out  in  the  declaration  as  the  foun-      rj^^ 

dation  of  the  claim  now  put  forward  is,  that  plaintiffs  Grbat 

VV  BSTB  RN 

contracted  with  T.  Brown  Sf  Co,y  that  if  T.  Brown  Sf  Co.  j^ailway 
would  procure  from  defendants  a  bill  of  lading,  &c.,  ^' 
the  plaintiffs  would,  on  production  to  them  of  such  Ritohie,CJ. 
bill  of  lading,  accept  a  bill  of  exchange  for  $825  to  be 
drawn  upon  them  by  T.  Brown  8f  Co.,  on  account  of 
the  price  of  such  flour.  This  contract  with  T.  Brown 
Sc  Co,,  obviously  was  that  T.  Brown  Sf  Co.  should 
actually  ship  the  flour,  and.  on  obtaining  a  bill  of  lading 
or  shipping  receipt,  and  drawing  for  the  price  of  the 
flour  so  shipped,  plaintiffs,  on  production  of  such  bill  of 
lading  or  receipt,  would  accept  the  bill  so  drawn.  The 
action  against  the  defendants  is,  however,  immediately 
based  on  fraud,  viz. :  That  plaintiffs  having  such  a 
contract,  defendants  made  false  and  fraudulent  repre- 
sentations, knowing  that  the  same  were  untrue ;  that  is 
to  say,  that  defendants  falsely  and  fraudulently,  by  th«ir 
bill  of  lading,  represented  that  they  had  shipped  on 
their  railway  certain  flour  consigned  to  plaintiffs  at 
SL  John,  N,B ,  and  at  the  time  they  so  made  said  false 
and  fraudulent  representations  they  well  knew  the 
same  were  untrue,  and  that  the  same  would  be  relied 
on  in  their  dealings  with  T.  Brown  4"  Co.  ;  and  that 
so  relying  and  believing  the  same  to  be  true,  and  that 
the  flour  had  been  so  shipped  by  T.  Brown  4*  Co.,  they 
accepted  the  bill  drawn  by  T.  Brown  8f  Co.,  which  they 
would  not  otherwise  have  done  ;  that  defendants,  at  the 
time  they  made  the  representations,  had  not  received  the 
flour  from  T.  Brown  Sf  Co.,  and  that  T.  Brown  8f  Co.,  be- 
fore the  bill  became  due  endorsed  the  same  to  the  Mer- 
chants' Bank  of  Canada,  who  became  holders  for  value 
without  notice  of  defendant's  false  and  fraudulent  repre- 
sentations, whereby  plaintiff^  bec^iae  liable  to  pay  and 
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1881      did  pay  the  said  bill  to  said  bank,  and  so  lost  the 

Em      amount  thereof  and  certain  commissions,  &c. 

rp^g  The  sole  evidence  on  which  the  plaintiffs  rely  to 

Grbat     establish  against  the  defendants  this  fraudulent  con- 

Railway  d^^ct,  is  that  Carruthers,  a  partner  of  the  firm  of  T.  Brown 

<^o.  ^  (jo,i  and  also  defendants'  freight  agent  at  Chatham, 
Ritchie,C^ . issued,  without  the  acquiescence  or  knowledge  of  the 
defendants,  the  bill  of  lading  or  receipt  in  question,  and 
made  the  said  bill  of  lading  without  the  said  goods 
being  shipped  on  the  defendants'  railway,  or  received 
by  defendants  or  their  officers  or  agents  for  shipment, 
claiming  that  the  act  of  Carruthers  was  the  act  of  the 
company,  and  the  knowledge  of  Carruthers  of  the  false 
and  fraudulent  character  of  the  receipt  and  bill  of  lad- 
ing was  the  knowledge  of  the  defendants,  and  so  th^ 
representations  contained  in  the  bill  of  lading  were 
the  representations  of  the  defendants  made  with  a 
knowledge  of  their  false  and  fraudulent  character. 

The  contract  as  thus  setout  between  T.Brown  Sf  Co.  and 
plaintiffs,  it  is  clear  T.  Brown  Sc  Co.  never  fulfilled  ;  they 
never  did  ship  the  flour  for  the  priceof  which  the  bill  was 
accepted,  and  T,  Brown  Sc  Co.  never  did  procure  from 
defendants  a  bill  of  lading  or  shipping  receipt,  but  on 
the  contrary ;  in  fact  T.  Brown  Sc  Co.  by  Carruthers,  one 
of  their  partners,  falsely  and  fraudulently  drew  a  bill  for 
the  price  of  flour  never  shipped  by  them,  and  falsely 
and  fraudulently  made  and  transmitted  simulated  bills 
of  lading  or  receipts,  and  on  the  strength  of  which 
plaintiffs  accepted  the  bill  so  fraudulently  drawn  on 
them. 

We  must  then  consider  whether  the  defendants  are 
to  be  bound  by  the  acts  of  Carruthers  as  the  agent,  and 
are  to  be  held  responsible  in  like  manner  as  if  they, 
with  knowledge  that  the  goods  had  not  been  received 
or  shipped,  had  issued  or  directly  authorized  the  issuing 
of  this  receipt  or  bill  of  lading,  or  after  its  issue  had 
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acquiesced  in  the  act  and  derived  benefit  and  advantage      1881 
therefrom.  e^ 

The  mere  giving  a  receipt  for  goods  and  issuing  a  bill  r^^^ 
of  lading  without  any  goods  having  been  received  was  Great 
clearly  not  within  the  usual  scope  of  the  employment  Railway 
of  a  freight  agent,  such  as  Carruthers  is  shewn  to  have  ^^' 
been ;  it  was  only  when  he  had  actually  received  goods  Ritchie,c J. 
to  be  shipped  that  the  giving  a  receipt  and  bill  of  lading 
for  such  goods  was  within  the  usual  scope  of  his  em- 
ployment. It  was  never  within  the  scope  of  his  em- 
ployment that  he  should  create,  for  his  own  illicit  gain,  as 
instruments  of  fraud,  **false  pretences  of  contracts  having 
the  semblance  of  bills  of  lading."  Such  bills  of  lading  as 
he  issued  did  not  grow  out  of  any  transaction  between 
T.  Brown  SfCo.  and  defendants,  or  between  the  plaintiffs 
and  the  defendants,  or  out  of  the  use  of  the  railway  as  a 
means  of  transportation  by  either  T.  Broion  Sf  Co.  or 
the  plaintiffs ;  they  were  simulated  bills  of  lading,  the 
result  of  the  direct  fraud  and  forgery  or  deceit  of  T.  Brov^n 
<!j-  Co.,  by  their  leading  partner  Carruthers,  and  if  plain- 
tiffs accepted  and  paid  bills  on  the  faith  of  such  docu- 
ments, their  doing  so  was  induced  by  the  act  of  T.Brown 
4*  Co.y  and  not  by  any  act  of  the  defendants  either 
directly  or  by  Carruthers,  as  their  agent,  while  acting 
within  the  scope  of  the  authority  conferred  upon  him 
by  the  defendants.  I  fail  to  see  how  such  a  wilful  fraud 
committed  by  T.  Brown  Sf  Co,,  through  their  partner 
Carruthers  on  plaintiffs,  with  whom  they  were  dealing, 
can  be  considered  an  act  within  Carruthers  agency. 
The  authority  of  Carruthers  was  a  limited  authority  ; 
his  power  and  authority  to  sign  a  bill  of  lading 
depended  on  the  actual  receipt  and  shipping  of  the 
goods.  If  the  fact  on  which  the  power  depended  did 
not  exist,  the  authority  could  not  exist. 

The  cases  of  Grant  v.  Norway  (1),  Hubbersty  v.  Ward 

(1)  lOC.B.  665. 
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1881  (1)  and  Coleman  t.  Riches  (2)  appear  to  me  in  principle 

Brb  directly  in  point. 

r^^  In  Grant  v.  Norway  (3),  the  marginal  note  is  as  fol- 

Orbat  lows : 

Western 

Railway       The  master  of  a  ship  signing  a  bill  of  lading  for  goods  which  have 

^'        never  been  shipped,  is  not  to  be  considered  as  the  agent  of  the 

Ritchie  C.T.  owner  in  that  behalf,  so  aa  to  make  the  latter  responsible  to  one 

— ~       who  has  made  advances  upon  the  faith  of  bills  of  lading  so  signed. 

During  the  argument,  Jervis,  C.  J.,  says  : 

If  the  master^s  authority  is  to  sign  bills  of  lading  only  upon 
receiving  the  goods  on  board,  the  owner  does  not  hold  him  out  as  his 
agent  until  he  receives  the  goods. 

After  pointing  out  the  very  large  authority  of  a 
master  of  a  ship  and  adopting  from  Smith's  Mercantile 
Law  (4)  that  "  the  master  is  a  general  agent  to  perform 
all  things  relating  to  the  usual  employment  of  his  ship ; 
and  the  authority  of  such  an  agent  to  perform  all  things 
usual  in  the  line  oj  business  in  which  he  is  employed  can- 
not be  limited  by  any  private  order  or  direction  not 
known  to  the  party  dealing  with  him  "  asks,  is  it  then 
usual,  in  the  management  of  a  ship  carrying  goods  on 
freight,  for  the  master  to  give  a  bill  of  lading  for  goods 
not  put  on  board  ?  For,  all  parties  concerned  have  a 
right,  he  says,  to  assume  that  an  agent  has  authority  to 
do  all  that  is  usual. 

He  then  points  out  that,  "  the  very  nature  of  a  bill 
of  lading  shows  that  it  ought  not  to  be  signed  until  the 
goods  are  onboard,'*  for  it  begins  by  describing  them  as 
shipped.    He  says : 

It  is  not  contended  that  the  captain  had  any  real  authority  to 
sign  bills  of  lading,  unless  the  goods  had  been  shipped  ;  nor  can  we 
discover  any  ground  upon  which  a  party  taking  a  bill  of  lading  by 
indorsement  would  be  justified  in  asuming  that  he  had  authority  to 
sign  such  bills,  whether  the  goods  were  on  board  or  not. 

He  then  adds : 

(1)  8  Exch.  330.  (3)  10  C.  B.  605. 

(2)  16  C.  B.  104.  (4)  P.  59. 
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If,  then,  from  the  usage  of  trade,  and  the  general  practice  of  1881 

shipmasters,  it  is  generally  known  that  the  master  derives  no  such  ^^^ 

authority  from  his  position  as  master,  the  case  may  be  considered  as  ^^ 

if  the  part}*^  taking  the  bill  of  lading  had  notice  of  an  express  limita-  The 

tion  of  the  authority  ;  and,  in  that  case,  undoubtedly,  could  not  Wmtern 

claim  to  bind  the  owner  by  a  bill  of  lading  signed,  when  the  goods  Railway 

therein  mentioned  were  never  shipped.  Co. 

This  case  was  followed  by  Hubbersty  t.  Ward  (1) :     Ritchie,CJ, 

The  master  of  a  vessel  has  no  i>ower  to  charge  his  owner  by  signing 
bills  of  lading  for  a  greater  quantity  of  goods  than  those  on  board. 

The  authority  of  Chant  v.  Norway  was  conceded,  but 
it  was  attempted  to  distinguish  this  case  from  Grant  v. 
Norway^  but  Pollock,  C.  B.,  delivering  judgment  of  the 
Court,  says : 

We  think  that  when  a  captain  has  signed  bills  of  Ia<ling  for  n 
cargo  that  is  actually  on  l)oard  his  vessel,  his  power  is  exhausted  ] 
he  has  no  right  or  power,  by  signing  other  bills  of  lading  for  goods 
that  are  not  on  board,  to  charge  his  owner. 

This  case  was  followed  by  Coleman  v.  Riches  (2), 
where  the  same  principle  was  applied  to  the  agent  of  a 
wharfinger  who  signed  a  receipt  in  the  usual  form  for 
the  delivering  of  corn  at  defendants'  wharf.  In  the 
course  of  the  argument  Jervis,  C.  J.,  says  : 

The  authority  of  this  man  was  of  a  limited  character.  He  was 
only  authorized  to  give  receipts  when  the  wlioat  was  actually 
delivered. 

In  delivering  judgment  : 

This,  however,  is  simply  the  case  of  a  wliarfinger's  receipt  note, 
and,  that  bein^g  so,  the  case  is  disposed  of.  Board,  the  defendants* 
agent,  had  only  authority  to  give  receipts  for  goods  which  had  in 
fact  been  delivered  at  the  wharf.  And  again,  when  Board  gave  a 
receipt  for  wheat  which  had  never  been  delivered  at  the  wharf,  he 
was  not  acting  within  the  scope  of  his  authority  ;  he  was  not  acting 
for  his  master,  but  contrary  to  his  duty  and  against  his  master*s 
interest 

With  how  much  more  force  does  this  reasoning  and 
the  conclusions  arrived  at  in  these  cases  apply  to  the 

(1)  8  Exch.  330.  (2)  16  C.  B.  104. 
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• 

1881      present  case  ?  The  authority  of  the  freight  agent  cannot, 
Erb      in  my  opinion,  be  compared  in  extent  with  the  general 
l^R      authority  of  a  master  of  a  ship  who  is  entrusted  with 
Grbat    the  whole  control  and  management  of  the  property,  and 
Kailway  that  for  the  most  part  in  the  absence  of  the  owner,  and 
^'      when  the  ressel  is  out  of  his  reach.    Here  the  authority 
Itito)iie,C  J.  of  the  agent  was  necessarily  of  a  most  limited  character ; 
'      he  was  to  receive  and  ship  and  give  receipts  and  bills 
of  lading  for  goods  actually  received  and  shipped ; 
outside  of  this  he  does  not  appear  to  have  possessed 
any  authority  whatever,  nor  was  any  other  or  greater 
authority  necessary  to  enable  him  to  manage  and  conduct 
that  part  of  the  business  of  defendants  railway  confided 
to  him.     He  certainly  was  not  authorized  to  grant 
receipts  for  goods  unless  the  goods  were  actually  re- 
ceived, nor  was  he  empowered  to  contract  for  the  com- 
pany that  goods  should  be  sent  by  the  company,  when 
no  goods  were  ever  received  by  the  company  to  be  sent, 
and  consequently  never  could  be  sent.     Nor,  in  like 
manner,  had  he  any  authority  to  sign  a  bill  of  lading 
declaring  the  property  was  shipped  in  apparent  good 
order,  when  it  never  was  shipped,  and  declaring  the 
property  was  to  be  delivered  in  like  good  order,  when 
there  was  no  property  in  the  possession  of  the  company 
or  of  their  agent  to  be  delivered. 

It  may  be  even  questioned  whether  the  general 
manager  of  this  railway  could  legally  issue  or  authorize 
to  be  issued  bills  of  lading  for  goods  never  received  and 
never  shipped,  such  an  act  being  wholly  inconsistent 
with  the  object  of  a  railway  company,  which  is  incor- 
porated to  transport  goods  delivered  to  them  for  trans- 
portation, not  to  issue  feigned  and  fraudulent  receipts 
and  bills  of  lading  for  goods  never  received  to  be  for- 
warded. 

Be  this  as  it  may,  it  cannot  be  doubted  that  every  person 
in  business  who  deals  with  a  railway  company  knows 
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that,  in  the  ordinary  and  nsnal  coarse  of  business,  no      1^1 
such  receipts  and  bills  of  lading  are  ever  given  or  issued      e?b 
unless  the  goods  have  been  actually  received  to  be  ship-       rp^^ 
ped,  and  nobody  so  dealing  but  must  know  that  if  a     Oreat 
Ireight  agent,  discharging  the  ordinary  duties  of  a  freight  Railway 
agent,  did  give  or  issue  such  receipts  and  bills  of  lading       ^^' 
■without  the  goods  having  been  delivered,  he  would  be  Tlitchie,CJ. 
acting  in  direct  opposition  to  his  duty  and  in  fraud  of 
his  principals,  and  no  one  would  knowingly  act  on  a 
bill  of  lading  so  issued,  when  goods  had  never  been 
delivered  or  actually  shipped,  unless  indeed  it  could 
be  shewn  that  some  specific  authority  had  been  given 
to  the  agent  outside  of  the  ordinary  course  of  business, 
authorizing  the  signing  of  such  documents  without 
delivery  of  the  articles. 

I  cannot  conceive  it  possible,  in  the  usual  course  of 
business,  that  any  business  firm  would  accept  drafts 
on  their  mere  production,  with  bills  of  lading  attached, 
without  any  notice  or  advice,  or  without  anything 
indicating  the  nature  of  the  transaction.  It  is  very  dif- 
ferent from  the  buying  or  negotiating  a  bill  of  exchange, 
and  the  position  of  a  holder  for  value  of  a  bill  of  ex- 
change purchased  on  the  market  is  very  different  from 
that  of  a  person  accepting  a  bill  of  exchange  drawn  on 
him.  No  one,  I  take  it,  in  the  usual  and  ordinary 
course  of  business,  draws  on  another  in  whose  hands 
he  has  no  funds,  but  on  the  strength  of  funds  to  be 
sapplied,  without  advising  that  the  funds  against  which 
he  draws  will  be  forthcoming ;  and,  therefore,  in  a  case 
like  the  present,  where  the  plaintiffs  allege  that  the 
transaction  originated  on  a  contract  with  the  drawers, 
that  on  certain  conditions  they  would  accept,  that  is  on 
goods  consigned  they  would  advance  by  accepting 
drafts,  can  it  be  supposed  that  those  who  were  to  draw 
drew  without  advising  the  shipping  of  the  goods  and 
the  drawing  against  them  through  the  bank  for  their 
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1881      value  ?  Can  it  be  doubted  that  the  acceptance  of  the 
Erb      bills  so  drawn  was  on  the  strength  of  such  advice  rather 
r^^^      than  on  that  of  the  bill  of  lading.     Bills  of  lading  at- 
GuBAT    tached  are  generally  more  for  the  security  of  the  drawer 
Railway  than  the  drawee — it  is  that  the  goods  shall  not  be  de- 
^'      livered  over  till  the  bills  are  accepted  ;  in  other  words, 
Ritchie,C. J.  that  the  consignees  shall  not  receive  the  goods  till  they 
have  secured  the  payment  by  accepting  the  bills  drawn 
for  their  price.    In  this  case  the  transaction  in  connec- 
tion with  the  bills,  with  which  the  railway  had  noth- 
ing to  do,  was  an  illusion  and  a  fraud ;  the  consideration 
on  which  the  bills  were  drawn,  and  the  consideration  on 
which  the  plaintiffs  accepted  the  bills  never  existed, 
the  bills  were  drawn  against  flour  to  be  shipped  and 
for  the  price  of  the  flour,  on  the  sale  of  which  the  plain- 
tiffs were  to  make  a  commission  ;  the  flour  never  was 
shipped,,  there  never  was  any  property  on  the  sale  of 
which  the  plaintiffs  could  make  a  commission,  and  the 
reason  was  that  the  parties  with  whom  the  plaintiffs 
dealt  deceived  them,  and  have  endeavored  to  cover 
their  deceit  by  transmitting  to  their  dupes  feigned  docu- 
ments as  purporting  to  have  been  legitimately  issued 
by  defendants*  authority. 

I  can  only  look  on  this  as  a  case  of  fraud  pure 
and  simple.  Carruthers,  in  signing  these  receipts 
and  bills,  was  not  acting  within  the  scope  of  his 
authority  or  in  the  course  of  his  employment,  or 
for  his  employers'  benefit,  and  the  company  never 
adopted  Carruiher^s  act  or  profited  by  his  fraud. 
Carruihers  had  no  authority  to  make  statements 
or  representations.  He  was  employed  to  receive  goods, 
and  on  receipt  to  give  acknowledgments  therefor,  and 
to  ship  the  goods  so  received,  and  on  such  shipment  to 
give  bills  of  lading ;  in  other  words,  sign  a  contract  for 
their  transportation  and  delivery.    As  said  by  Cressiaelf, 
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J.,  in  Coleman  v.  Riches  (1) :  "  he  was  not  employed      1881 
to  represent  that  to  be  true  which  he  knew  to  be  false."      Erb 

His  position  was,  as  described  by  Croioder^  J.,  in  the      r^^^ 
same  case  that  **  of  a  servant  whose  only  duty  was  to     Grbat 
give  a  receipt  when  the  goods  had  been  delivered."         Railway 

The  case  we  are  dealing  with  is,  in  my  opinion,  much  ^^' 
stronger  against  plaintiffs  than  those  I  have  referred  to,  Ritchie,C.J. 
because  it  is  quite  impossible  in  this  transaction  to 
separate  plaintiffs  from  T.  Broivn  8f  Co.,  and  equally  im- 
possible to  separate  T.  Brotan  Sf  Co.  from  Carrulhers 
who  unquestionably  was  the  leading  partner,  in  fact  sub- 
stantially the  firm  of  T.  Brown  Sf  Co.,  and  therefore,  so 
far  as  the  defendants  are  concerned,  plaintiffs  must  be 
looked  upon  as,  if  not  identical  with  Carruihers,  as 
immediately  connected  with  him,  and  cannot  fix  on 
the  defendants  a  liability  growing  out  of  a  breach  of  T. 
Brown  Sf  Co.'s  contract  with  them  as  set  out  in  the 
declaration,  and  out  of  the  fraudulent  conduct  of  T. 
Brown  Sf  Co.  in  drawing  against  goods  they  never 
shipped,  and  fraudulently  transmitting  bills  of  lading 
of  their  own  fraudulent  concoction.  No  doubt  T. 
Brown  Sf  Co.,  were,  by  reason  of  the  employment  of 
their  leading  member,  enabled  the  more  easily  to  per- 
petrate and  carry  out  successfully  this  fraud  ;  still  I 
think  this  fraud  of  T.  Brown  Sf  Co.  in  their  dealing  with 
plaintiffs,  cannot  be  attributed  to  the  company.  The 
defendants  had  no  knowledge  of  the  transaction  between 
T.  Brown  Sf  Co.  and  plaintiffs.  The  falsehood,  fraud 
and  knowledge,  was  on  the  part  of  T.  Brown  Sf  Co., 
with  whom  plaintiffs  contracted,  and  who,  instead 
of  shipping  the  flour  to  plaintiffs,  on  the  security  of 
which  the  advances  were  to  be  made,  and  procuring 
bond  fide  bills  of  lading  or  shipping  receipts  therefor 
from  defendants,  in  fulfilment  of  their  contract  with 
plaintiffs,  falsely  and  fraudulently,  by  their  senior  and 

(1)  16  C.  B.  104. 
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1881      principal  partner,  made  out  a  false  and  fraudulent  bill 
Erb      of  lading  or  shipping  receipt  purporting  to  be  the  bill 
.j?*^      of  lading  or  the  receipt  of  the  defendants,  and  thereby 
Great    falsely  and  fraudulently  represented  to  plaintiffs  that 
Railway  they  had  fulfilled  their  contract  and  had  shipped  and 
^'       consigned  to  them  the  flour  in  question,  and  had  pro- 
Ritchie,CJ.  cured  from  defendants  a  bill  of  lading  and  shipping 
receipt  therefor,  when  in  truth  and  in  fact  the  flour 
never  had  been  consigned  and  shipped  to  plaintiffs,  nor 
delivered  to  be  shipped,  and  defendants  never  had  given 
any  bill  of  lading  or  shipping  receipt  therefor.    This 
was  a  roguish  transaction  on  the  part  of  T.  Brown  Sf  Co. 
through  their  senior  and  principal  partner,  whereby 
they  sought  and  obtained  advances  from  the  bank,  not 
on  the  strength  of  flour  consigned  by  them  to  plaintiffs, 
but  on  the  strength  of  a  false  bill  of  lading  concocted 
by  themselves,  handed  to  the  bank  with  a  draft  on 
plaintiffs,  which  the  bank,  in  ignorance  of  the  fraud, 
transmitted  to  the  plaintiffs  as  genuine  documents, 
representing  a  real  transaction,  namely  an  actual  ship- 
ment by  T.  Brown  Sf  Co.,  of  200  barrels  of  flour  to 
plaintiffs,  when,  in  fact,  they  never   had  shipped  a 
barrel,  and,  ui>on  being  so  transmitted,  the  plaintiffs,  in 
like  ignorance  of  the  fraud  and  believing  such  docu- 
ments represented  to  be  a  bond  fide  transaction,  accepted 
and  paid  the  bill. 

By  what  process  of  reasoning  can  this  be  said  to  be  a 
transaction  of  defendants,  or  with  which  defendants 
are  in  any  way  connected  in  the  due  course  of  busi- 
ness? 

I  think,  therefore,  that  Carruthers  was  in  this  trans- 
action between  plaintiffs  and  T,  Brown  Sf  Co.,  and  to 
which  defendants  were  no  party,  acting  as  and  for  the 
firm  of  T.  Brown  4*  Co.,  to  enable  that  firm  to  raise  money 
by  false  and  fraudulent  means  and  pretences  in  their 
dealings  with  plaintiffs,  and  that  defendants  are  in  no 


VOL.  v.]     SUPREME  COURT  OP  CANADA.  197 

way  responsible  for  a  transaction  of  such  a  character  ^^^^ 
concocted  for  the  benefit  of  T.  Brown  4*  Co.,  and  carried  Erb 
out  by  Carrulhers  wholly  outside  of  and  apart  from  and  r^^^ 
contrary  to  his  authority  and  duty  as  freight  agent  of     Great 

J   f.     J      .  Wbstben 

aelendants.  Railway 


Strong,  J. : — 

Concurred  in  the  judgment  of  the  majority  of  the 
Court  of  Common  Pleas  in  Oliver  v.  Great  Western 
Railway  Co.  (1). 

FOURNIKR,  J. : — 

I  am  in  favor  of  allowing  this  appeal,  for  the  reasons 
given  in  the  judgments  of  Mr.  Justice  Patterson  and  ex- 
Vice  Chancellor  Blake  (2). 

Henry,  J.: — 

This  is  an  action  brought  by  the  appellants,  who 
reside  at  St.  John,  N.B.,  upon  six  bills  of  lading  or  freight 
bills  dated  at  Chatham,  in  the  Province  of  Ontario,  in 
August,  1876.  The  declaration  contains  twelve  counts 
six  of  which  are  based  on  the  contract  contained  in  the 
freight  bills  to  deliver  the  goods  to  the  appellants  at 
St.  John,  N.B,,  and  the  other  six  are  founded  on  the 
alleged  fraudulent  representations  of  the  respondents, 
of  having  received  the  goods,  when,  in  fact,  they  had 
not  so  received  them. 

The  respondent  pleaded  seven  pleas. 

To  the  first  six  counts :  1st.  That  they  did  not  promise 
as  alleged.  2nd.  Denies  the  delivery  to  them  of  the 
goods  for  the  purpose  and  on  the  terms  alleged. 
3rd.  That  the  bills  of  lading  were  not  for  a  valuable 
consideration  delivered  to  the  appellants,  and  that 
the  plaintiffs  were  not  the  bond  fide  holders  of  the 
same  for  valuable  consideration,  as  alleged,  nor  en- 
titled  to  the  property  in  and  possession  of  the  goods. 

(I)  28  U.  C,  C  P.  143.  (2)  See  3  Ont.  Ap.  R.  448, 
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1881  4th.  Alleges  the  delivery  of  goods  to  the  appellants 

£rb  at  SL  John,  N,B.,  according  to  the  alleged  contracts. 

The  ^*'^'  Denies  delivery  of  the  goods  to  the  respondents, 

Gbkat  and  alleges  that  the-  appellants  had  actual  notice  when 

AV  KSTB  Blf 

Railway  t^^y  received  the  bills  of  lading  that  the  goods  had  not 
^'  in  fact  been  delivered  to  the  respondents.  6th.  Denies 
Henry,  J.  the  delivery  of  goods  to  the  respondents  by  T.  Brown 
Sf  Co.,  and  alleges  that  the  bills  of  lading  were,  without 
any  default  on  the  part  of  the  respondents,  obtained  from 
them  wholly  by  the  fraud  and  collusion  of  T.  Brown  Sf 
Co.,  and  of  the  appellants  and  of  others  through  whom 
the  appellants  claim.  To  six  remaining  counts  "  not 
guilty." 

The  six  bills  of  lading  or  freight  bills  were  put  in 
evidence.  Each  embodies  a  receipt  of  the  goods  and  an 
undertaking  to  deliver  them  to  the  appellants  at  St. 
John,  N.B.  All  are  signed  by  W.  Carruthers,  the 
acknowledged  shipping  agent  of  the  respondents  at 
Chatham,  and  are  filled  up  on  the  printed  forms  of  the 
respondent's  company. 

The  goods  in  fact  were  never  delivered  to  the 
company,  or  to  any  of  its  agents  or  servants, 
and,  as  between  the  alleged  shippers  and  the 
respondents,  there  would  be  no  liability  on  the  latter. 
It  would  appear  that  the  agent,  Carruthers,  was  a 
partner  or  had  some  interest  in  the  firm  of  T.  Brown 
4"  Co.,  or  partially  managed  it.  The  evidence  is  anything 
but  conclusive  on  that  point ;  but  that  would  not,  in 
my  view  of  the  matter,  make  any  great  difference.  It 
would  not  affect  the  rights  of  the  parties  in  this  suit 
whether  Carruthers  really  was  a  partner.  If  it  were  a 
question  between  the  shipper  and  the  respondents  it 
would  be  important  and  essentially  different.  It  is 
clear  the  appellants  thought  bond  fide  they  were  deal- 
ing with  a  responsible  firm.  They  had  previous  con- 
signments from  them  all  in  order,  and  they  had  also 
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received  consignments  when  the  .business  was  done      1^1 
under  the  name  of  A,  D,  Bo  gar  t  Sf  Co.  before  the  firm  of      Erb 
T.  Brown  Sf  Co  was  formed.  In  the  usual  order  of  busi-      r^^^ 
ness,  the  way  bills  were  gi venfor  the  goods  in  question  as     Orbat 
had  been  done  previously,  and  signed  and  executed  as  the   Railw a  x 
preceding  ones.  For  the  later  shipments  the  respondents       ^^' 
would  have  been  accountable  if  the  goods  had  been  Henry,  J. 
delivered,  and  were  not  delivered  through  the  negligence  ^ 

or  default  of  the  respondents  or  their  agents  or  servants. 
But  for  the  non-delivery,  in  this  case,  of  the  goods, 
there  should  be,  in  my  opinion,  no  question  of  the 
liability  of  the  respondents.  Under  the  statutes  passed 
for  the  purx>ose  of  enabling  parties  to  obtain  advances 
on  goods  about  to  be  moved  from  one  part  of  the 
country  to  another,  such  receipts,  when  executed  by  the 
proper  officer  of  the  railway  company,  are  made  evidence 
ot  transfer  of  ownership,  and  a  lien  is  created  in  favor  of 
any  party  making  advances  on  the  security  of  such  bills 
of  lading  (see  31  FVc,  c.  11,  sec.  Y,  D.).  That  section 
provides  that  any  carrier  may  give  a  bill  of  lading  or 
freight  receipt  in  his  capacity  as  such  carrier  even  for  his 
own  goods,  and  makes  the  transfer  of  it  for  advances  as 
effectual  as  if  the  goods  belonged  to  another.  Such 
receipts  are  then,  by  the  statute,  made  evidence  of  title  as 
bet  v^en  the  parties.  The  bills  of  lading  in  this  case  made 
the  appellants  the  consignees,  and  the  property  in  any 
goods  forwarded  under  them  would  pass  to  them  sub- 
ject to  the  shippers'  right  of  stoppage  in  transitu.  In 
consequence,  then,  of  the  acknowledgment  of  the 
receipt  of  the  several  shipments  of  the  goods  in  question 
by  the  respondents,  through  their  long  accredited  agent, 
the  bank  and  the  appellants  were  induced  to  do  what 
they  otherwise  would  not  have  done.  The  bank  dis- 
counted the  bills  drawn  by  T.  Brown  8c  Co.y  as  they 
had  often  done  before,  and  the  appellants  accepted  and 
paid  them.    The  bills  of  lading  were  signed  for  the 
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1881      respondents  by  their  duly  authorized  agent  for  that 
Erb      purpose,    which    makes    it    their    act.      They    were 
rjf •        bound  to  know  the  consequences  of  giving  powers  to 
Grbat    their  agent,  and  to  remember,  when   ai>pointing  or 
Railway  continuing  one,  that  his  receipts  in  their  name  for 
^^*      property  to  be  moved  from  one  part  of  the  country 
Henry,  J.  to  another,  were  made  evidence  of  the  property  in 
""*"      the   goods   upon    which    banks    and    others  would, 
from     time      to     time,     be     induced     to      advance 
immense  sums  of  money.    There  was,  then,  thrown 
upon  railway  companies  and  other  carriers,  the  duty 
and  responsibility  of  having  faithful  and  honest  agents, 
and,  independent  altogether  of  the  common  law  obliga- 
tions of  principals  to  answer  for  the   fraud  of  their 
agents,  I  am  of  the  opinion  that  their  obligation  under 
the  terms,  provisions,  purview  and  spirit  of  the  statute 
I  have  quoted,  includes  that  of  making  good  to  the 
ai)pellants  the    loss   they  have  sustained.    The  law 
which,  in  my  opinion,  should  govern  our  decision  in 
this  case,  is  clearly  and  properly  expressed  by  Stori/  in 
his  work  on  Agency  (sec.  127),  where  he  says : — 

The  maxim  of  natural  justice  here  applies  with  iU  full  force,  tliat 
he  who,  without  intentional  fraud,  has  enabled  any  person  to  do  an 
act  which  must  be  injurious  to  h'mself  or  to  another  innocent  party, 
shall  liimself  suiter  the  injury  rather  than  the  innocent  party  who 
has  placed  confidence  in  him.  The  maxim  is  founded  on  the  sound- 
est ethics  and  is  enforced  to  a  large  extent  by  Courts  of  £quity. 

In  a  note  to  the  section  just  mentioned,  he  says : — 

The  principle  which  pervades  all  cases  of  agency,  whether  it  be  a 
general  or  sx>ecial  agency,  is  this  :  The  principal  is  bound  by  all  acts 
of  his  agent  within  the  scope  of  the  authority  which  he  Isolds  him 
out  to  the  world  to  possess.  •  ♦  •  • 

And  this  is  founded  on  the  doctrine  that  where  one  of  the  two  per- 
sons must  suffer  by  the  act  of  a  third  person,  he  who  has  held  that 
person  out  as  worthy  of  trust  and  confidence  and  having  authority  in 
the  matter  shall  be  bound  by  it. 

This  is  the  admitted  doctrine  in  all  courts  in  England, 
and  the  law  in  France  holds  the  principal  liable  for  the 
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fraud  of  his  agent  in  cases  similar  to  this.  See  20  ^^^1 
Laurent,  p.  609,  where  he  approves  this  doctrine  as  Erb 
held  by  Fothier.  I  might  also  cite  in  confirmation  of  r^^^ 
it  from  the  Koman  law.  Great 

I  have  fully  considered,  as  alleged  to  be  apj^licable   Railway 
to  this  case,  the  law  as  between  the  endorser  of  a  bill        ^' 
of  lading  for  value  signed  by  the  master  of  a  ship  Henry,  J. 
and  the  ship  owner,  which  holds  the  latter  not  respon- 
sible for  goods  not  shipped  on  board,  but  I  think  a  dif- 
ferent principle  is  involved  in  respect  to  bills  of  lading 
signed  by  ageneral  receiving  agent  of  a  railway  company. 
In  Grant  v.  Norway  (1),  Chief  Justice  Jervis,  in  giving 
the  judgment,  gives  reasons  why  a  ship  owner  should 
not  in  such  a  case  be  held  responsible,  and  says  : — 

The  ver>^  nature  of  a  bill  oi'lading  ^howg  that  it  ought  not  to  be  signed 
until  goods  are  on  boai-d  j  for  it  begins  by  describing  them  as  skipped. 

And  adds : — 

Nor  can  we  discover  any  ground  upon  which  a  party  taking  a  bill 
of  lading  by  indorsement  would  be  justified  in  assuming  that  he  (the 
captain)  had  authority  to  sign  such  bills  whether  the  goods  were  on 
board  or  not. 

He  then  shows  that  from  the  usage  of  trade  and  the 
general  practice  of  shipmasters  it  is  generally  known 
that  the  master  has  no  authority  to  sign  bills  of  lading, 
except  for  goods  on  board.  It  is,  however,  only  by  mer- 
cantile law  and  the  usage  of  trade  that  bills  of  lading 
become  negotiable  by  assignment  or  indorsement,  and 
although  as  binding  as  if  regulated  by  statute  the 
ruling  in  such  cases  should  not  necessarily  determine 
the  rights  of  parties  under  the  statutory  provisions 
referred  to.  The  case  of  traffic  by  railways  from  its 
nature  and  peculiarities  may  be  essentially  different 
from  that  by  means  of  a  ship. 

The  legislature  has  provided  as  a  means  of  enabling 
the  trade  of  the  country  to  be  effectively  carried  on, 
that  those  who  advance  means  for  that  purpose  shall 

(1)  IOC.  B.  665. 
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1881      be  secured  in  the  way  provided  by  the  acts  referred  to. 

Erb      The  statute  before  referred  to  created  new  responsi- 

rS'        bilities  and  liabilities,  without  which  it  would  be  in- 

Grkat     effectual  for  the  intended  objects.     Having  expressly 

Railway  given  to  the  delivery  receipts  of  railway  companies 

^'  and  others  an  importance  and  value  which  they  would 
Henry,  J.  not  otherwise  possess,  it  necessarily  enjoined  the  obliga- 
tion  for  faithfulness  regarding  them,  and  called  upon 
those  who  issued  them,  either  by  themselves  or  their 
agents,  to  exercise  the  necessary  caution,  so  that  the 
public  relying  upon  them  would  bo  justified  in 
lidvancing  funds  on  their  security.  If,  therefore, 
railway  and  other  companies  and  proprietors 
are  not  to  be  held  answerable  for  the  acts  of  their  duly 
authorized  agents  or  servants  there  would  be  really 
no  security  in  such  cases,  and  railway  and  other 
forwarding  companies  or  associations  might  retain  the 
services  of  irresponsible  and  unreliable  agents  and  ser- 
vants, the  certain  results  of  which  would  be  to  render 
such  receipts  as  those  in  this  case  comparatively  worth- 
less and  require  every  person,  before  advancing  or  pay- 
ing on  the  strength  of  them,  to  verify  the  truth  of  them, 
which,  in  a  great  many  cases,  would  be  impracticable 
and  a  drag  upon  the  operations  they  were  intended  to 
promote.  When  we  are  bound  to  know  that  large 
advances  are,  and  were  intended  to  be,  made  on  the 
faith  of  them,  even  by  parties  at  great  distances  from 
the  point  were  they  are  issued,  we  are,  1  think,  equally 
bound  to  conclude  that  the  legislature  intended  to  en- 
join and  require  that  those  who  issued  them  should 
bond  fide  do  so.  It  will  not  be  questioned  that  if  the 
delivery  receipts  in  question  in  this  suit  had  been  issued 
directly  by  the  respondents  they  would  be  answerable 
for  the  misrepresentations  complained  of.  I  thiiik  the 
obvious  intention  of  the  legislature  was  to  make  them 
equally  answerable  for  the  agent  they  employed  to  per- 
fprm  faithfully  on  their  part  the  duty  imposed  by  the 
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act  upon  them.     If  they  are  not  so  responsible  the      ^^^1 

object  of  the  legislation  must  be  to  a  great  extent  frus-  e^ 
trated,  and  its  benefits  relatively  curtailed  and  dimin-       „?' 

ished.     It  is  our  duty  in  construing  an  act  to  give  the  Great 

J^  KMT  K  RV 

fullest  effect  to  its  manifest  objects  and  intentions,  and  Railway 
we  cannot  do  so  if  we  do  not  hold  the  principals  ^^' 
answerable  for  the  fraud  or  negligence  of  their  agent*  or  Henry,  j. 
servants,  through  whose  misrepresentations  losses  are 
occasioned  to  persons  induced  by  the  legislature  to 
place  confidence  in  them.  I  am  of  the  opinion, 
that  by  a  contrary  decision  we  would  lessen,  if 
not  wholly  destroy,  the  security  the  legislature  intended 
to  give  to  outside  parties  when  making  advances  on 
the  security  of  such  delivery  receipts,  and  thereby  to  a 
great  extent  frustrate  the  object  the  legislature  had  in 
view  to  foster  when  passing  the  act  in  question.  I 
think  myself  bound  by  motives  of  public  policy  to 
adopt  this  view,  and,  for  the  reasons  I  have  given,  I 
think  the  appeal  should  be  allowed  and  that  our  judg- 
ment should  be  for  the  appellants  with  costs. 

Taschereau,  J.: — 

In  this  case,  I  am  of  opixjjf^g^  dismiss  this  appeal 
with  costs. 


GrWYNNE,  J.: — 

I  desire  to  add  nothing  to  what  was  said  by  me  in 

Oliver  v.  G.  W.  Ry.  Co.  (1),  with  which  case  the  present 

is  identical,  and  between  which  and  the  cases  upon  the 

authority  of  which  the  judgment  of  the  majority  of  the 

court  in  that  case  was   rested  I  am  unable  to  perceive 

any  distinction. 

Appeal  dismissed  with  cosls. 

Solicitors  for  appellants  :  Belhune^  Moss,  Falconbridge 

Sf  Hoyles. 
Solicitors  for  respondents  :  McMichael  Sc  Hoskin, 

(1)  28  U.  a  C.  P.  143. 


204  SUPREME  COURT  OF  CANADA.     [VOL.  V. 


1881      THE    GRAND   TRUNK   RAILWAY )  .ppK„Av-.N. 
•M^  4.     COMPANY  OF  CANADA j  ^^p^^^^*^^'^"  ' 

•June  11.  AXD 

FREDERICK  A.  FITZGERALD  ei  al Respondents. 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 

Agreement — idditional  parol  term — Conditions — Carriers  ^Wilful 

negligence — ^^At  owner'' s  risky 

The  reopen  lents  sued  the  appellaxits  for  breach  of  contract  to  carry 
peti-oleuui  in  covered  cars  from  L,  to  U,j  alleging  that 
tliey  negligently  carried  the  same  upon  open  platform  cars,  where- 
by the  barrels  in  which  the  oil  was  were  exposed  to  the  sun  and 
weather  and  were  destroyed.  At  the  trial,  a  verbal  contract 
between  plaintiffs  and  defendants'  agent  at  X.  was  proved^ 
that  the  defendants  would  carry  the  oil  in  covered  cars  with 
despatch.  The  oil  was  forwarded  in  open  cars,  and  delayed  in 
different  places,  and  in  consequence  a  large  quantity  was 
lost.  On  the  shipment  of  the  oil,  a  receipt  note  was  given 
which  said  nothing  about  covered  cars,  and  which  stated  that 
the  goods  were  subject  to  conditions  endorsed  thereon,  one  of 
wliich  was,  ^^  that  the  defendants  would  not  be  liable  for  leakage 
or  delays,  and  that  the  oil  was  cai*ried  at  the  owner's  risk." 

Ueldj  per  Sir  W,  J,  Ritchiey  C.  J.,  and  Foumier  and  Henry ^  J.  J., 
that  the  loss  did  not  result  from  any  risks  by  the  contract  im- 
posed on  the  owners,  but  that  it  arose  from  the  wrongful  act  of 
the  defendants  in  placing  the  oil  on  open  cars,  which  act  was 
inconsistent  with  the  contract  they  had  entered  into,  and  in 
contravention  as  well  of  the  undertaking  as  of  their  duty  as 
carriers. 

Per  Strong,  Foumier^  Henry  and  Gwynnej  J.  J. : — The  evidence  was 
admissible  to  prove  a  verbal  contract  to  carry  in  covered  cars, 
which  contract  the  agent  at  L,  was  autliorized  to  enter  into, 
and  which  must  be  incorporated  with  the  writing  so  as  to  make 
the  whole  contract  one  for  carriage  in  covered  cars,  and  that 
non-compliance  with  the  provision  as  to  carriage  in  covered  cars, 
prevented  the  appellants  setting  up  the  condition  that  "  oil 
was  carried  at  the  owner's  risk  "  a^  exempting  them  from  liability. 


•  Present.— Sir  W.  J.  Ritchie,  C.  J.,  and  Strong,  Foumier,  Henry 
^nd  Grwynne,  J.  J, 
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Appeal  from  a  judgment  of  the  Court  of  Appeal      ^^^^ 
for  Ontario  dismissing  the  appeal  of  the  above  named  t™  Grand 
appellants  to  the  said  Court  of  Appeal  from  the  decision   Railway 
of  the  Court  of  Common  Pleas  of  the  said  Province  on       ^' 
the  28th  day  of  June,  A.D.,  1878,  as  of  Easter  Term  41stFiTzoERAU). 
Vic.y  discharging  a  rule  nisi  made  in  the  said  Easter 
Term  in  a  certain  cause  in  the  said  Court  of  Common 
Pleas,  whereby    respondents    were  ordered  to  show 
cause  why  the  verdict  obtained  in  the  said  cause  should 
not  be  set  aside,  and  a  verdict  entered  for  the  said  de- 
fendants or  a  non-suit,  pursuant  to  The  Common  Law 
Procedure  Act,  or  why  a  new  trial  should  not  be  had 
between  the  parties  on  the  ground  that  the  said  verdict 
is  contrary  to  law  and  evidence,  and  for  admission  of 
improper  evidence. 

The  action  was  commenced  by  the  respondents 
against  the  appellants  on  the  21st  March,  1875,  to 
recover  the  value  of  oil  said  to  have  been  lost  in  the 
course  of  transit  from  London  to  Portland  upon  the 
appellants'  railway. 
The  facts  of  the  case  are  as  follows  ( 1 ) : 
The  respondents,  having  a  contract  wuth  the  G-ov- 
emment  of  Canada  for  supplying  oil  at  Halifax,  in  the 
Province  of  Nova  Scotia,  for  the  use  of  the  Grovernment, 
towards  the  end  of  April  or  beginning  of  May,  A.D., 
1873,  entered  into  a  verbal  agreement  with  the  appel- 
lants, through  their  general  agent  at  London,  for  the 
carriage  of  the  oil  from  London  to  Halifax.  In  the 
agreement  it  was  expressly  stipulated  that,  at  a  certain 
fixed  rate  per  barrel  then  agreed  upon,  the  oil  should 
be  carried  in  covered  cars,  and  with  as  quick  dispatch 
as  possible.  Afterwards  it  was  discovered  that  owing  to 
the  gauge  of  the  appellants'  railway  between  London 
and  Stratford  differing  from  the  gauge  on  the  remainder 
of  their  road,  that  they  could  not  get  a  sufficient  num- 

(1)  For  plearlings  see  report  of  the  case,  28  U.  C.  C.  P.  587. 


206  StPfiBMB  COURT  OF  CAIf ADA.     [VOL.  V. 

1881  ber  of  covered  cars  at  London  to  carry  the  oil  to  Strat- 
Thb  Grand  ford,  whereupon  the  respondents  consented  to  vary  the 
Railway  ^^^^^"^^  agreement  in  this,  that  the  appellants  might 
Co.  carry  the  oil,  from  London  to  Slralford,  on  open  or  plat- 
Fitzgerald.  f<>^^i^  cars,  taking  the  same  from  London  in  the  evening, 
so  as  not  to  expose  the  oil  to  the  heat  of  the  sun  in  the 
daytime,  and  that  the  oil  should  be  transhipped  into 
covered  cars  at  Stratford,  and  should  be  carried  in 
covered  cars  from  Straffjrd  with  quick  dispatch.  The 
agreement  was  to  apply  to,  and  did  apply  to,  all  the  oil 
the  respondents  would  ship  to  Halifax  for  the  Govern- 
ment during  the  year. 

At  the  time  that  each  of  the  shipments  of  oil  was 
made  a  request  or  shipping  note  for  the  same  was 
signed  by  the  respondents,  and  a  receipt  given  by  the 
appellants  ;  neither  notes  nor  receipts  say  anything 
about  covered  cars,  the  mode  of  carriage,  nor  do  they 
fix  the  rate  of  freight  to  be  paid,  but  on  the  back  of 
each  of  them  was  indorsed  a  condition  or  proviso  that 
**Oil  and  Molasses  will  under  no  circumstances  be  car- 
ried save  at  the  risk  of  the  owners,  or  parties  by  whom 
the  same  are  consigned,"  and  another  condition  or  pro- 
viso that  "  no  claim  for  loss  or  damage  for  which  this 
company  is  accountable,  will  be  allowed  unless  notice 
in  writing  is  given  to  the  Station  Freight  Agent  within 
24  hours  after  the  goods  are  delivered,"  together  with 
other  conditions,  and  the  appellants  contend  that  under 
these  conditions  they  are  not  responsible  for  any  loss  to 
the  respondents'  oil. 

The  respondents  shipped  oil  to  Halifax  by  two 
shipments,  one  on  the  6th  of  May,  18Y3,  and  one  on  the 
10th  of  June,  1873.  Both  shipments  were  sent  out 
from  London  on  open  or  platform  cars,  and  no  part  of 
either  shipment  was  transhipped  into  covered  cars  at 
Stratford,  as  agreed  by  the  appellants,  but  both  ship- 
ments were  carried  over  the  whole  line  of  the  appel- 
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lants'  railroad  on  open  or  platform  cars,  and  were  also      188L 
greatly  delayed  on  the  way,  and  exposed  to  the  sun  Tbb  Grand 
and  weather  on  the  way,  and  on  the  sidings  of  the  ap-     Trunk 
pellants*  railway  at  Montreal  and  elsewhere,  and  on  the       Co. 
wharf  at  Portland^  and  in  consequence  of  such  delays  fitzor'rald. 

and  exposure,  great  loss  and  damage  was  sustained  by      

the  respondents,  and  this  action  was  brought  to  recover 
compensation  for  such  loss. 

The  learned  Judge  who  tried  the  case  found,  as  a 
fact,  that  the  verbal  contract  with  the  appellants'  agent 
was  to  carry  in  covered  cars  as  alleged,  and  rendered  a 
verdict  for  the  plaintiBs,  with  |1,114  damages. 

Dr.  McMithael,  Q.  C,  and  Mr,  Belhune,  Q.  C,  for 
appellants : — 

The  complaint  is  for  leakage  of  oil  carried  by  the 
appellants.  The  ordinary  letter  of  request  to  the  appel- 
lants to  forward  the  oil  upon  the  basis  of  the  condi- 
tions of  the  appellants  as  railway  carriers  was  filled  up 
by  the  respondents,  and  they  accepted  from  the  agent  a 
receipt  for  the  same,  given  to  them  upon  the  terms  of 
the  ordinary  bill  of  lading  of  the  appellants.  Now,  one 
of  the  special  conditions  of  the  contract  was  that  they 
should  not  be  liable  for  leakage,  and  "oil  and 
molasses  will,  under  no  circumstances,  be  carried  save 
at  the  risk  of  the  owner  or  parties  by  whom  they  are 
consigned. "  The  only  question  therefore  for  enquiry 
is,  whether  or  not  the  appellants  bring  themselves  with- 
in the  conditions  of  the  contract  which  absolve  them 
from  the  liability  and  whether  these  conditions  have 
that  effect. 

The  appellants  submit  that  the  effect  of  the  notice 
contained  in  these  printed  documents  has  freed  them 
from  any  liability  they  would  otherwise  have  had  as 
common  carriers  with  regard  to  these  commodities. 
For  a  carrier  can  relieve  himself  from  the  common  law 
liability  by  notice.     In  this  case  it  was  impossible  to 
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1881      tise  more  comprehensive  language.     See  Lewis  t.  O.  W. 
The  Grand  Railway  (1). 
Raiiway       ^^^  i\iQn  the  n^spondents  also  contend  that  the  con- 
Co.       tract  sued  on  was  not  simply  a  contract  containing 
FiTzoBUALD.  ordinary  conditions  of  the  appellants'  usual  shipping 
"• —      notes,  but  was  either  partly  verbal  and  partly  written, 
having  certain  stipulations  outside  of  these  conditions, 
which  either  controlled  or  were  incorx)orated  with  them, 
or  that  there  was  an  independent  verbal  contract,  and 
that  the  appellants  were  not  entitled  to  the  benefits  of 
the  conditions,  and  so  the  case,  as  launched  by  the  res- 
pondents, proceeded  upon  this  special  contract,  stated 
to  have  been  made  with  Mr,  Thorpe,  the  appellants' 
agent  at  London,  to  be  read  by  itself,  or  that  the  special 
contract  should  be  read  as  having  this  verbal  contract 
forming  part  of  it.      - 

We  deny  that  any  contract  was  made  with  Thorpe, 
the  agent,  except  one  upon  the  basis  of  the  ordinary 
conditions  of  the  appellants,  and  that  if  he  made  any 
such  contract  it  was  beyond  the  scope  of  his  powers  as 
an  agent. 

Parol  evidence  is  inadmissible  for  the  purpose  of 
varying  the  terms  of  the  contract ;  and  Mr.  Thorpe 
had  no  power  to  make  a  new  or  any  other  contract  than 
this  written  one,  or  to  vary  that  contract. 

What  the  respondents  desire,  is  to  vary  that  term  of 
the  contract  which  provides  that  "  oil  and  molasses  will 
under  no  circumstances  be  carried  save  at  the  risk  of 
the  owners  or  parties  by  whom  they  are  consigned," 
making  that  passage  read  as  if  it  were  as  follows :  '*  In 
case  the  oil  and  molasses  are  carried  in  covered  cars  the 
Company  will,  under  no  circumstances,  be  liable  for  oil 
and  molasses  carried  save  at  the  risk  of  the  owners  or 
parties  by  whom  they  are  consigned." 

(1)  3Q.  B.  D.  195. 
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Mason  v.  Seoti  (1),  Jervis  v.  Berridge  (2),  Harris  v.      l^^l 
O.  W.  R.  (8),  re  Delaware  (4).  The  Gband 

In  any  event  the  appellants  submit  that  it  is  clear   ba^^way 
from  the  evidence,  that  there  was  no  power  on  the  part       Co. 
of  Mr.   Thorpe  to  make  any  contract  on  behalf  of  the  fitzokrald. 
appellants  on  any  other  terms  than  those  embodied  in      — 
the  terms  and  conditions  of  the  ordinary  bills  of  lading 
of  the  appellants. 

The  cases  which  have  been  referred  to  in  the  English 
Courts  in  the  Court  below  afford  no  guide  as  a  proper 
rule  of  decision  in  a  case  in  this  country,  because  the 
English  statute,  Vj  and  18  Ftc ,  ch.  31,  has  laid  down  a 
rule  so  entirely  different  from  the  rule  for  interpretation 
of  carriers'  contracts  at  Common  Law  as  to  make  these 
decisions  entirely  inapplicable.  That  statute  avoids  all 
conditions  except  such  conditions  as  shall  be  adjudged 
by  the  Court  or  Judge,  by  whom  the  question  relating 
tljiereto  shall  be  tried,  to  be  just  and  reasonable. 

The  learned  counsel  also  referred  to  Oarr  v.  The 
L  Sf  Yorkshire  Ry.  Co.  (5) ;  Austin  v.  The  M.  S,  4*  ^i^' 
colnshire  Ry.  Co.  (6). 

Fitzgerald  had  notice  that  Thorpe  had  no  authority 
to  vary  the  contract,  for  the  railway  authorities  had 
furnished  bim,  as  well  as  the  public  dealing  with  them, 
with  the  forms  of  contract  containing  the  conditions 
upon  which  they  were  willing  to  carry  such  goods. 
Surely  it  is  not  an  unjust  inference  to  say  that  under 
these  circumstances  Fitzgerald  was  affected  with  notice 
of  the  limited  authority  of  Thorpe.  See  Davis  v.  Scot- 
tish Provincial  Ins.  Co.  (7). 

Mr.  Glass,  Q.  C,  and  Mr.  W.  W.  Fitzgerald  for  re- 
8i)ondents : 

(1)  22  Grant  592.  (4)  J4  WaUuce,  601. 

(2)  T*  R.  8  Chy.  351.  (5)  7  Ex.  707. 

(3)  1  Q,  B.  D.  515.  (6)  10  C.  B.  0.  8.  454. 

(7)  16  U.  C.  C.  P.  1  76. 

14 
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liiSl  The  contract  and  agreement  relied  on  by  the  respon- 

ThkGkand dents  was  separate  and  distinct  from  the  said  shipping 

RAaw\  ^^*^  i^elied  onby  the  appellants ;  the  contract  was  adistinct 

Co.       and  complete  contract  in  every  respect,  stating  the  mode 

FiTzoBRALD.  ofcarrlage,  viz ,  in  covered  cars,  and  the  rate  of  freight  to 

be  charged  for  the  through  rate,  the  place  of  shipment 

and  of  destination,  and  that  the  goods  should  be  carried 
v^ith  all  possible  expedition,  and  was  such  a  contract 
as  a  general  agent  had  full  power  and  authority  in  the 
scope  of  his  business  to  enter  in  to  and  to  bind  his  princi- 
pals for  the  fulfilment  of.  The  evidence  shows  that 
Thorpe  was  such  general  agent,  and  was  accustomed  to 
enter  into  such  contracts  on  behalf  of  the  appellants, 
and  that  as  such  general  agent  he  did  actually  enter 
into  the  said  contract  with  the  respondents. 

The  case  of  Lewis  v.  G.  TT.  Ry,  (I),  referred  to  by  the 
learned  counsel  for  appellants,  was  entirely  a  different 
case  from  this,  because  there  was  a  specific  provision 
that  the  carriage  was  for  a  lower  rate  than  was  ordi- 
narily charg'ed  In  this  case  there  was  no  reduction, 
but  the  appellants  were  told  by  the  respondents,  when 
the  agreement  was  entered  into  for  the  carriage,  that 
unless  they  would  undertake  to  carry  them  in  covered 
cars,  the  goods  would  not  be  delivered  to  them  for  car- 
riage, as  the  respondents  could  have  the  goods  carried 
in  covered  cars  by  the  Great  Western  Railway^  where- 
upon the  appellants  co^:enanted  and  agreed  to  carry 
the  said  goods  in  covered  cars,  and  this  express  stipula- 
tion or  agreement  was  the  chief  and  paramount  consid- 
eration moving  and  inducing  the  respondents  to  enter 
into  the  said  contract.  In  addition  to  this  the  learned 
judge  who  tried  the  case,  found  it  as  a  fact  that  the  con- 
tract was  to  carry  in  covered  cars.  See  Cooper  v.  Blacklock 
(2) ;  Broom's  Common  Law  (8j ;  Smith  on  Contracts  (4). 

(1)  3  Q.  B.  D.  195.  (2)  5  App.  R.  535. 

(3)  6  Ed.  375.  (4)  5  £d.  521. 
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As  to  clause  number  four  in  the  special  conditions      1881 
relied  on  by  the  appellants,  it  only  binds  the  respon- TheGrand 
dents  to  assume  and  bear  the  risks  ordinarily  incurred    J^^^^^ 

Railway 

in  the  carriage  of  goods  of  the  class  specified  in  said  Co. 
condition,  and  does  not  excuse  the  appellants  from  fitzobrau). 
wilful  negligence,  misconduct,  or  malfeasance,  and  does 
not  operate  so  as  to  excuse  the  appellants  from  wilful 
destruction  of  property  delivered  to  them  for  carriage, 
by  exposing  it  in  such  a  manner  as  to  render  its  des- 
truction inevitable,  as  the  appellants  did  in  this  case,  it 
being  shewn  by  the  evidence  that  goods  of  the  class 
and  quality  in  this  case  could  not  be  safely  carried  in 
open  or  flat  cars  at  the  season  of  the  year  when  these 
goods  were  carried,  nor  does  this  condition  release  them 
from  the  consequences  of  the  breach  of  their  special  con- 
tract to  carry  in  covered  cars :  D'Arc  v.  London  and 
North  Western  R.  R.  Co  (1). 

We  also  contend  the  appellants  were  guilty  of  gross 
and  inexcusable  negligence  and  malfeasance  in  carrying 
the  respondents'  goods  in  open  or  platform  cars  at  the 
season  of  the  year  when  t^ey  did,  and  in  leaving  the 
same  exposed  to  sun  and  weather  at  Montreal  and  else- 
where on  the  line  of  their  railway  and  on  the  wharf  at 
Porllandy  as  shewn  in  the  evidence,  and  the  great  delay 
in  the  carriage  from  London  to  Halifax. 

The  following,  with  the  authorities  already  quoted, 
will  be  relied  on  by  the  respondents :  Morgan  v.  Griffith 
(2) ;  Lindley  v.  Lacy  (8) ;  Harris  et  aL^  Assignees  of 
Foeman  v.  Rickett  (4) ;  Parsons  v.  Queen  Ins.  Co.  (6) ; 
Malpas  V.  London  and  South  Western  R.  W.  Co.  (6); 
Robinson  v.  Great  Western  R.  Co.  (7). 

Dr.  McMichaely  Q.  0.,  in  reply : 

We  say  our  agent  had  no  general  authority  to  carry 

(1)  L.  R.  9  C.  P.  330.  (4)  4  H.  &  N.  1. 

(2)  L.  R.  6  Ex.  70.  (5)  43  U.  C.  Q.  B.  271. 

(3)  17  C.  B.  678.  (6)  L.  R.  I  C.  P.  3  J5. 

(7)  35L.J.C.  P.  J23, 
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^^^1      oil  or  molasses,  and  that  the  respondents  had  notice  of 

TheTjrand  his  limited  authority,  and  the  court  of  appeal  have 

Trunk    ^ome  to  the  conclusion  that  the  agent  had  no  authority 

Co.       to  make  a  verbal  contract.    If  the  respondents  wanted 

Fitzgerald.*^  bind  the  company  on  the  agent's  agreement,  they 

should  have  got  a  different  receipt.    As  to  the  written 

contract  there  has  been  no  breach  proved. 

Sir  W.  J.  Ritchie,  C.  J. :— 

In  the  view  I  take  of  this  case,  it  is  wholly  imma- 
terial whether  the  alleged  verbal  contract  is  imported 
into  and  incorporated  with  the  printed  receipt  or  not, 
for,  without  reference  to  any  verbal  agreement,  I  think 
the  evidence  very  clearly  shows  that  both  the  shipper 
and  the  company  knew  that  open  cars  were  not  proper 
to  be  used,  and  the  company,  through  its  agent,  had 
direct  notice  that  the  plaintiffs  would  not  allow  their 
goods  to  be  shipped  in  open  cars,  and  the  company, 
through  their  shipping  agent,  in  the  usual  course  of 
business,  received  the  goods  to  be  conveyed  in  covered 
cars,  and  the  contract,  if  it  rested  alone  on  the  printed 
receipt,  must  be  read  in  connection  with  these  consid- 
erations to  enable  the  Court  to  put  on  it  the  proper 
construction.  It  cannot  be  supposed  possible  that 
plaintiffs  could  have  agreed  that  their  goods  should  be 
shipped  in  vehicles  which,  if  the  uncontradicted  evi- 
dence is  correct,  would,  to  the  knowledge  of  both  parties, 
assuredly  involve  almost  certain  injury.  I  there- 
fore think  both  parties  contracted  on  the  assumption 
that  the  railway  company  would  provide  cars  fit  for 
the  service ;  that  in  undertaking  to  carry  the  goods  from 
one  place  to  another,  the  company  bound  itself  to  pro- 
vide proper  vehicles  and  means  of  conveyance  to  enable 
it  to  do  what  it  undertook,  otherwise  there  would  be  a 
total  abandonment  of  its  character  as  a  carrier,  and 
that   their  not  doing  so,  was  not   mere  neglect  in 
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the  coarse  of  the  performance  of  the  contract,  ^^^ 
bat  the  company's  conduct  amounted  to  a  refusal  to  Tob  Gband 
execute  the  engagement  entered  iato.  The  written  ^^i^^fy 
contract  therefore  was,  in  my  opinion,  to  send  these  tu 
goods  in  a  proper  conveyance  Any  other  construction  Fitzgerald. 
would  be  most  unreasonable  and  unjust,  and  there  is  oi^^^nj 
nothing  whatever  in  the  contract  to  absolve  the  com' 
pany  from  the  consequences  of  neglecting  to  perform  a 
duty  that  naturally  and  rightfully  belongs  to  them,  nor 
any  stipulation  exempting  them  from  gross  negligence 
or  misconduct.  If  sent  in  proper  conveyances  the 
goods  would,  under  the  provision  that  oil  was  only  to 
be  carried  at  the  risk  of  the  owners,  be  at  the 
risk  of  the  owners,  that  is,  the  owners  would 
be  responsible  for  the  ordinary  risks  incurred  by 
the  goods  in  the  course  of  transit  along  the 
railway,  but  not  for  losses  arising  from  the  gross  negli- 
gence of  the  carriers.  But  instead  of  so  sending  these 
goods,  the  defendants  sent  them,  not  in  fit  and  proper 
conveyances,  but  in  cars  wholly  unsuited  and  unfit  for 
the  carriage  of  such  goods,  and  therefore  did  not  carry 
in  pursuance  of,  but  in  direct  contravention  of,  their 
duty  and  their  contract.  The  case  is  therefore  not  one 
of  mere  negligence,  but  of  wilful  negligence  amounting 
to  direct  misfeasance.  When  these  goods  were  placed  on 
open  cars, the  company  divested  themselves  of  the  ability 
to  carry  the  goods  as  they  were  bound  to  do,  and  the  loss 
arose  from  the  wrongful  act  of  defendants  inconsistent 
with  the  contract  they  had  entered  into,  and  in  contra- 
vention as  well  of  their  undertaking  as  of  their  duty 
as  carriers. 

This  does  not  at  all  resemble  the  case  of  a  Railway 
Company  charging  for  the  use  of  cars  and  the  locomotive 
I>ower  only,  as  in  the  cases  of  Austin  v.  The  Manchester^ 
Sheffield,  Sfc,  Railway  Co.  (l),and  JtforwiY/ev.  The  Great 

(1)16Q.  B.  600, 
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1881      Northern  Railway  Co.  (1) ;  but  mach  more  like  D'Arc 
TheGeahdV.   London  Sf  N.   W.   Railway    Co.    (2),    Philipps   v. 

IU?^AY   ^'^^*    (^^'    ^^^^^  ^'   ^^^^^    Western  Railway  Co.  (4), 
Co.       and  Wyld  v.  Pickford  (5). 

FiTzoBRALD.     ^^  D'ilfc  V.  The  London  Sf  N.  W.  Railway  Co.  (6), 

mt^CJ.^'^  <^oleridge,  0.  J..  Bays : 

^—  This  Court,  in  Robinson  v.  Great  Western  Railway  Co.  (7),  deter- 

mined upon  a  contract  in  terms  very  similar  to  those  of  the  contract 
in  the  present  case,  that  the  words  '<  at  owner's  risk  *'  only  exempted 
the  company  from  the  ordinary  risks  incurred  by  goods  going  along 
the  railway,  and  does  not  ^cover  injury  from  delay  caused  by  the 
negligence  of  the  company. 

In  Philipps  y.  Clark  (8),  the  marginal  note  is  : 

A  stipulation  in  a  bill  of  lading  that  the  ship  owner  <'  is  not  to  be 
accountable  for  leakage  or  breakage/'  does  not  exempt  Jiim  from 
responsibility  for  a  loss  arising  by  these  means  from  gross  negligence. 

Cockburn,  0.  J.,  says  (9) : — 

He  stipulates  to  be  exempted  from  the  liability  which  the  law 
would  otherwise  cast  upon  him  in  other  respects.  But  there  is  no 
reason  why,  because  he  is  by  the  terms  of  the  contract  relieved  from 
that  liability,  we  should  hold  that  the  plaintiff  intended  also  to 
exempt  him  from  any  of  the  consequences  arising  from  his  negli- 
gence. 

And  Crowder,  J.,  (10) : — 

It  is  clearly  not  intended  to  relieve  him  from  responsibility  for 
leakage  or  breakage,  the  result  of  his  negligence  and  want  of  care. 

In  Lewis  y.  Great  Western  Railway  Co.  (11),  Bramwell, 
L.  J ,  says : — 

Tliere  is  such  a  mass  of  authorities  to  show  what  "  wilful  miscon- 
duct ''  is,  that  wo  should  hardly  be  justified,  as  a  Court  of  Appeal,  in 
departing  from  them,  even  if  we  thought  them  to  be  wrong.  "  Wil- 
ful misconduct**  means  misconduct  to  which  the  will  is  a  party,  some- 
thing opposed  to  accident  or  negligence  ;  the  misconduct,  not  the 

(!)  16  Jup.  528.  (6)  L.  R.  9  C.  P.  3-»5. 
(2)L.  R,  9  C.  P.  325.  (7)  35  L.J.  C.  P.  123. 

(3)  2  C.  B.  N.  S.  156.  (8)  2  C.  B.  N.  S.  156. 

(4)  3  Q.  B.  D.  195.  (9)  At  p.  102. 

(5)  8  M.  &  W.  443.  (10)  P.  163. 

(11)  3Q.B.  D.  195. 
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conduct,  must  be  wilful.    It  has  been  said,  and,  I  think,  correctly,       1S81 
that,  perhaps,  one  condition  of  "  wilful  misconduct "  must  be  that  «,    ^^77^ 
the  person  guilty  of  it  should  know  that  mischief. will  result  from  it.      Trunk 
But,  to  my  mind,  there  might  be  other  "  wilful  misconduct."    I  think    Railway 
it  woald  be  wDful  misconduct  if  a  man  did  an  act  not  knowing  whether         ^' 
mischief  would  or  woujd  not  result  from  it.     I  do  not  mean  when  in  Fitzobrald. 
a  state  of  ignorance,  but  after  being  told,  "  Now  this  may  or  may  not       — - — 
be  a  right  thing  to  do."    He  might  say,  '*  Well  I  do  not  know  which  ^i<^c^C.  f. 
is  right,  and  I  do  not  care  ;  I  will  do  this."    I  am  much  inclined  to 
think  that  that  would  be  '^  wilful  misconduct,"  because  he  acted 
under  the  supposition  that  it  might  be  mischievous,  and  with  an 
indifference  to  his  duty  to  ascertain  whether  it  was  mischievous  Or 
not.    I  think  that  would  be  "  wilful  misconduct." 

Bretty  L  J.,  says : 

Now  I  apprehend  that,  in  order  to  conEtrue  a  written  document, 
the  Court  is  entitled  to  have  all  the  facts  relating  to  it  and  which 
were  existing  at  the  time  the  written  contract  was  made,  and  which 
were  known  to  both  parties.  Certain  facts  existing  at  a  tlnie  when  a 
written  contract  is  made  are  sometimes  customs  of  trade,  or  the 
ordinary  usages  of  trade  j  sometimes  the  course  of  business  between 
the  parties ;  sometimes  they  consist  of  a  knowledge  of  the  matter 
about  which  the  parties  were  negotiating  j  the  Court  is  entitled  to 
ask  for  these  facts,  to  enable  it  to  construe  the  written  document ; 
not  simply  because  they  are  customs  of  trade,  or  the  course  of  busi- 
ness between  the  "parties,  but  because  they  are  facts  which  were 
existing  at  the  time,  and  -which  have  a  relation  to  the  written  con- 
tract, and  which  are  things  which  must  be  taken  to  have  been 
known  by  both  parties  to  the  contract.  Here  there  were  certain 
facts  given  in  evidence  which,  I  think,  we  are  entitled  to  look  at  to 
enable  us  to  construe  the  phrase  "  owner's  risk," 

Bretty  L.  J.,  again  says  : — 

In  a  conti'act  where  the  term  wilful  misconduct  is  put  as  some- 
thing diflerent  fi*om  and  excluding  negligence  of  every  kind,  it 
seems  to  me  tliat  it  must  mean  the  doing  of  something,  or  the 
omitting  to  do  something,  which  it  is  wrong  to  do,  or  to  omit,  where 
the  person  who  is  guilty  of  the  act  or  the  omission  knows  that  the 
act,  which  he  is  doing  or  that  which  he  is  omitting  to  do,  is  a  wrong 
thing  to  do  or  to  omit  j  and  it  involves  the  knowledge  of  the  person 
that  the  thing  which  he  is  doing  is  wrong  ;  I  think  that  if  he  knows 
tliat  what  he  is  doing  will  seriously  damage  the  goods  of  a  consignor, 
then  he  knows  that  what  he  is  doing  is  a  wrong  thing  to  do,  and  also, 
as  my  lord  has  put  it,  if  it  is  brought  to  his  notice  that  what  he  is 
doing,  or  omitting  to  do,  may  seriously  endanger  the  things  which 
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18S1       are  to  be  senti  and  he  wilfully  persists  in  doing  that  against  which 
he  is  warned,  oareless  whether  he  may  be  doing  damage  or  not,  then, 


Tbunk     ^  think,  he  is  doing  a  wrong  thing,  and  that  that  is  misconduct,  and 

Railway    that,  as  he  does  it  intentionally,  he  is  guilty  of  wilful  misconduct, 

^'        or,  if  he  does  or  omits  to  do  something  which  everybody  must  know 

FiTZOBBALD.  ^^  ^^^^^Y  to  endanger  or  damage  the  goods,  then  it  follows  that  he  is 

doing  that  which  he  knows  to  be  a  wrong  thing  to  do.    Care  must  be 

Ritohie,C J.  taken  to  ascertain  that  it  is  not  only  misconduct  but  wilful  miscon- 
"~"^       duct,  and  I  think  that  those  two  terms  together  import  a  knowledge 
of  wrong  on  the  part  of  the  person  who  is  supposed  to  be  guilty  of 
the  act  or  omission. 

Cotton,  L.  J.,  Bays : — 

Now,  I  do  not  think  there  can  be  any  doubt  at  all  that  wilful  mis- 
conduct is  something  entirely  different  from  negligence,  and  far 
beyond  it,  whether  the  negligence  be  culpable,  or  gross,  or  howsoever 
denominated.  There  must  be  the  doing  of  something  which  the 
person  doing  it  knows  will  cause  risk  or  ii\jury,  or  the«doing  of  an 
unusual  thing  with  reference  to  the  matter  in  hand,  either  in  spite 
of  warning  or  without  care,  regardless  whether  it  will  or  will  not 
cause  ii\jury  to  the  goods  carried  or  other  subject-matter  of  the 
transaction.  It  was  asked  by  counsel,  in  argument,  would  it  not  be 
wilful  misconduct  on  the  part  of  the  servants  of  the  Great  Western 
Hallway  to  put  a  horse  into  an  open  truck  ?  Certainly  it  would,  be- 
cause every  one  must  be  aware  that  putting  a  horse  into  an  open 
truck,  out  of  which  he  could  jump,  would,  in  all  probability,  lead  to 
the  consequence  that  as  soon  as  the  train  started,  the  horse  would 
try  to  jump  out,  and  be  seriously  iiyured. 

In  Wi/ld  v.  Pickford  (1),  the  marginal  note  states  that 
a  carrier  is  liable,  not  only  for  any  act  which  amounts 
to  a  total  abandonment  of  his  character  of  a  carrier,  or 
for  wilful  negligence,  but  also  for  a  conversion  by  a 
misdelivery  arising  from  inadvertence  or  mistake,  if 
such  inadvertence  or  mistake  might  have  been  avoided 
by  the  exercise  of  ordinary  care. 

Per  Parke,  J.,  delivering  judgment : — 

But  still  he  undertakes  to  carry  fram  one  place  to  another,  and 
for  some  reward  in  respect  of  the  carriage,  and  is  therefore  bound  to 
use  ordinary  care  in  the  custody  of  the  goods  and  their  conveyance 
to  and  delivery  at  their  place  of  destination,  and  in  providing  proper 
vehicle <  for  their  caniage. 

(1)  8  M.  &  W.  443, 
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And  surely  if  the  owner  takes  on  himself  all  risk  of     ^^^^ 
accident  and  injury  of  conveyance,  the  railway  com-  Thr  Grand 
panies  are  bound  to  find  proper  carriages.  Railway 

I  therefore  think  the  Court  of  Common  Pleas  and       ^• 
the  Appeal  Court  of  Ontario  were  quite  right  in  hold-  Fitzokkald. 
ing  that  defendants  must  bear  the  loss  which  obviously  jy^^jJo  t 

resulted  from  their  improper  dealing  with  the  goods,  and      

not  from  any  of  the  risks  by  their  contract  imposed  on 
the  owners. 

Steong,  J.,  concurred  in  the  judgments  delivered  in 
the  Court  of  Common  Pleas. 

FouRNiEB,  J.,  concurred  in  dismissing  the  appeal. 

Hknby,  J. : — 

I  think  the  appeal  in  this  case  should  be  dismissed. 
The  parties,  through  their  agents  duly  authorized, 
entered  into  a  contract  to  carry  this  oil  from  one  point 
to  another,  and  in  doing  so  undertook  impliedly  to 
carry  it  in  a  proper  manner.  They  undertook  to  pro- 
vide the  proper  means  of  transport,  so  that  it  should 
not  be  subject  to  damage  ordinarily  occasioned  to  such 
property  when  exposed  to  the  weather.  Oil  has 
been  shown,  on  this  trial,  to  be  of  such  a  nature  that 
it  loses  very  largely  by  absorption  into  the  material  of 
the  cask  which  contains  it.  To  prevent  that  it  is  neces- 
sary that  these  casks  should  be  all  glued  inside  before 
the  oil  is  put  into  them.  The  effect  therefore  of  expos- 
ing them  to  the  hot  sun  is  to  melt  this  glue,  and  the 
oil,  though  the  cask  may  be  apparently  tight,  will  lose 
largtly  by  absorption.  The  parties  who  undertake  to 
carry  articles  of  that  kind  are  to  be  presumed  to  carry 
them  in  a  way  that  they  will  not  be  necessarily  injured. 
The  oil  in  this  instance  was  stipulated  to  be  carried  in 
covered  cars,  so  as  to  be  kept  from  the  action  of  the  sun. 
That  is  evidence  of  the   necessity  of  carrying  it  in 
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1881     that   way.     I    think    the  parties    entered   into    an 

Thr  Or AHD  implied  contract  to  carry  it  in  cars,  by  which  the 

lUiLWAY  ^^^^   would   be   protected    from  the  effects  of   the 

Co.      sun.     I  am  of  opinion  th-.At,  notwithstanding  the  con- 

FixzoBRALD.dition»,  that  is  a  part  of  their  contract.    The  written 

„ condition  that  oil  and  molasses  were  to  be  carried 

-  at  the  owner's  risk  would  not  apply  to  that  por- 
tion of  the  risk  which  was  to  be  provi^led  for  by  the 
undertaking  to  furnish  covered  cars.  Carriers  are  bound 
as  part  of  their  contract  to  provide  proper  means  of 
tri^sportation,  and  the  party  dealing  with  them 
says,  '*  you  have  undertaken  to  furnish  proper  means 
of  transport  I  will  run  the  other  risks."  It  was 
no  part  of  the  risk  therefore,  under  that  con- 
dition, that  the  casks  of  oil  should  be  subjected 
to  the  rays  of  the  sun,  by  which  great  damage 
was  done,  and  loss  incurred.  I  am  of  opinion, 
that  that  was  a  part  of  the  original  contract 
independently  of  the  special  contract  made  with 
the  agent.  Now,  it  has  been  objected,  that  the 
agent  had  not  the  authority  to  enter  into  that  contract 
because  he  had  private  instructions  against  it.  The 
public  know  nothing  of  those  private  instructions,  and 
the  rule  is,  where  one  man  authorizes  another,  and  holds 
him  out  to  the  world  as  his  agent  to  carry  on  any  par- 
ticular kind  of  business,  there  is  an  implied  authority 
on  his  part  to  do  everything  within  the  compass  of  his 
authority  to  carry  on  the  business.  Parties  outside 
know  nothing  about  private  instructions,  and  are 
not  governed  by  them.  If  they  had  known  of  the 
private  instructions  in  this  case,  the  parties,  it  is  clear, 
would  not  have  sent  the  oil  in  that  way,  and  it 
would  be  unjust  in  the  extreme  that  they  should  suf- 
fer loss  by  private  instructions  given  to  agents  of  which 
they  knew  nothing. 
I  am  of  opinion,  that  the  agent  had  full  authority  to 


TOL.  T.]    SUPBBMB  COOET  OF  CANADA.  219 

enter  into  that  contract,    and    I    can    see    nothing     ^^^^ 
that  at    all    militates    to  alter  or    vary  the  written  Thb  Orako 
contract.      The  latter   provides    only  for  the    carry-   ^^^f^ 
ing     without      any    particular     mode     or     means  ;        Ck). 
the  other  is  additional  to  the  contract.    The  shipper  fitbobbald. 

says :  "  I  will  enter  enter  into  that  contract  with  you  pro-  „ j 

vided  you  will  carry  the  oil  in  covered  cars."  He  under-  — — 
takes  to  do  so.  The  other  party  agrees  to  it.  It  would 
bo  a  fraud,  then,  upon  the  man  who  was  induced  to 
enter  into  the  contract,  to  allow  the  parties  to  say  that 
there  was  a  variation,  or  that  the  one  contract  was 
not  supplementary  to  the  other.  I  think  it  is,  and 
the  parties  are  responsible  for  the  contract  made 
by  the  agent.  There  is  no  doubt  about  the  damage 
being  done  through  the  wilful  misconduct  of  the  ser- 
vants of  the  company,  but  independently  of  that  wilful 
misconduct,  independently  of  negligence,  I  hold  it  is 
part  of  the  contract,  that  the  company  is  answerable 
for  it,  on  the  principle  that  every  one  who  under- 
takes to  perform  a  service  for  another  undertakes 
to  perform  it  by  proper  and  ordinary  means.  If 
he  does  not  do  so  the  contract  fails,  and  I 
think  they  might  as  well  ask  to  be  held  harm- 
less in  this  case,  for  no  better  reason  than  they 
would  if  they  put  quarters  of  fresh  beef  beside  a  hot 
stove  and  kept  them  there  for  days,  or  put  eggs  in  an  ice 
box.  In  those  cases  there  is  no  question  it  would  be 
gross  and  wilful  misconduct,  and  even  if  the  shipi)er8 
did  undertake  to  run  the  risk  in  shipping  eggs,  they 
would  only  run  the  risk  of  being  broken  or  injured  in 
the  usual  manner ;  buc  certainly  it  is  not  to  be  imagined 
that  running  the  risk  includes  that  for  which  the 
other  parties  would  be  answerable,  and  through  their 
improper  conduct  caused  damage.  I  think  therefore  this 
case  is  as  strong  as  that.  This  oil  was  shown  to  have 
been  for  days  and  days  left  at  different  stations  on  the 
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1881      road  exposed  to  the  operation  of  the  san*8  rays,  the  very 

The  Grand  thing  that  the  party  undertook  to  guard  against,  and 

iZa^AT  ^^^  which,  we  have  reason  to  suppose,  he  paid  extra. 

Co.  Under  all  the  circumstances  the  merits  are  all  in 

Fitzgerald,  i^  favor  of  the  respondent,  and  law  in  his  favor,  and 

Hen     J  *^®^^^^^®  I  think  the  appeal  should  be  dismissed  with 

costs. 

GwYNNK,  J. : — 

I  should  not  think  it  is  necessary  to  add  anything  to 
what  appears  in  the  judgment  of  the  Court  of  Common 
Fleas,  if  it  were  not  that  some  observations  made  in  the 
judgment  of  the  Court  of  Appeal  for  Ontario,  calculated 
to  throw  doubt  upon  the  applicability  of  Malpas  v.  L. 
4*  S.  W.  Railway  (1)  to  the  determination  of  this  case, 
if  not  also  upon  the  soundness  of  the  judgment  in  that 
case,  seem  to  me  to  call  for  remark.  The  principle  upon 
which  that  case  proceeded,  in  my  opinion,  plainly  just- 
ified the  reception  in  this  case  of  oral  evidence,  to  shew 
that  the  contract  entered  into  between  the  parties  was 
for  the  carriage  of  the  oil  in  covered  cars.  Such  evi- 
dence, not  being  in  contradiction  of  anything  in  the  de- 
livery bill,  but  an  addition  to  it,  and  indeed  relating 
to  matter  not  necessary  to  be  in  a  delivery  bill,  was 
clearly  admissible,  and  equally  so  whether  the  oil  was 
intended  to  be  forwarded  in  one,  two,  or  more  carloads. 
The  result  is,  that  the  conditions  endorsed  on  the  deli- 
very bill  could  only  be  applied  to  qualify  the  liability 
of  the  defendants  conditional  upon  their  carrying  the  oil 
in  covered  cars,  in  accordance  with  the  essential  term 
of  the  contract,  upon  the  faith  of  whioh  alone  they  were 

given  the  oil  to  carry. 

Appeal  dismissed  with  costs. 

Solicitor  for  appellants :  John  Bell. 

Solicitor  for  respondents :  W.  W.  Fitzgerald. 

(1)  L.  &  1  a  P.  a36. 
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ALEXANDER  FAEMER Appellant";      1880 

•May  12. 

AND  ^ 

•June  10. 

WILLIAM  GUY  LIVINQSTONE Respondent. 

ON  APPEAL  FROM  THE   COURT  OF  QUEEN^S  BENCH  FOR 

MANITOBA. 

^'ectment — Letters  Patent— Parliamentary  title — Equitable  defence-^ 

38  Vic.  c.  12  iMan,)  35  Vic.,  c.  23  (D.) 

L.f  m]l875,  applied  for  a  homestead  entry  for  the  S.  W.  J  of  sec.  30, 
township.  6,  range  4  west,  pre-empted  by  F.^  and  paid  $10  fee 
to  a  clerk  at  the  office,  but  was  subsequently  informed  by  the 
officers  of  the  Crown  that  his  application  could  not  be  recog- 
nized, and  was  refunded  the  $10  he  had  paid.  F,  subsequently 
paid  for  the  land  by  a  military  bounty  warrant  in  pursuance  of 
sec.  23  of  35  Fie,  c.  23.  L,  entered  upon  the  land  and  made 
improvements.  In  1878,  after  the  conflicting  claims  of  F,  and  L, 
had  been  considered  by  the  officers  of  the  Crown,  a  patent  for 
this  land  was  granted  by  the  Crown  to  J^.,  who  brought  an 
action  of  ejectment  against  L.  to  recover  possession  of  the  said 
land.  jP.,  at  the  trial,  put  in,  as  proof  of  his  title,  the  Letters 
Patent,  and  L,  was  allowed,  against  the  objection  of  Fs  counsel, 
to  set  up  an  equitable  defence  and  to  go  into  evidence  for  the 
purpose  of  attacking  the  plaintifl*s  patent  as  having  been  issued 
to  him  in  error,  and  by  improvidence  and  fraud.  The  judge,  who 
tried  the  case  without  a  jury,  rendered  a  verdict  for  the  de- 
fendant. 

ffeldf  on  appeal,  reversing  the  judgment  of  the  Court  of  Queen's 
Bench  (J/on.),  that  X.,  not  being  in  possession  under  the  Statute, 
had  no  parliamentary  title  to  the  possession  of  the  land,  nor  any 
title  whatever  which  could  prevail  against  the  title  of  F,  imder 
the  Letters  Patent. 

Per  O Wynne,  J. : — That  under  the  practice  which  prevailed  in  Eng- 
Itmd  in  1870,  which  practice  was  in  force  in  Manitoba  under  38 
Vic*,  c.  12,  at  the  time  of  the  bringing  of  this  suit,  an  equitable 
defence  could  not  be  set  up  in  an  action  of  ejectment. 


•  PsBSBNT.-— Ritchie,  C.  J.y  and  Foumier,  Henry,  Tasohereau,  and 
Gwynne,  J.J. 


222 


SUPREME  COUBT  OP  CANADA.     [VOL.  V. 


1880 


FARidER 

0. 

LlVINO- 

STONB. 


Appeal  from  the  judgment  of  the  Court  of  Queen's 
Bench  of  the  province  of  Manitoba  discharging  a  rule 
nisi  obtained  by  the  appellant  to  set  aside  a  verdict  ren- 
dered for  the  defendant. 

The  action  was  one  of  ejectment  to  recover  possession 
of  the  south-west  quarter  of  section  thirty,  in  the  sixth 
township,  in  the  fourth  range  west  of  the  principal 
meridian,  in  the  province  of  Manitoba. 

The  case  was  tried  before  Wood,  0.  J.,  without  a  jury. 

The  plaintiff  (appellant)  at  the  trial  put  in  as  proof  of 
his  title,  letters  patent,  under  the  Great  Seal  of  Canada^ 
granting  the  land  in  question  to  him  in  fee  simple. 

The  defiendant,  in  pursuance  of  an  order  made  at  the 
trial,  filed  an  answer  in  which  he  maintained  that 
the  issue  of  the  said  patent  to  the  plaintiff  was,  as 
against  him,  fraudulent  and  void,  and  that  he  is,  as 
against  the  plaintiff*,  entitled  to  the  possession  of  the 
lands  in  question,  and  in  which  he  prayed  by  way  of 
cross  relief,  that  the  said  letters  patent  might  be 
decreed  to  be  void  for  having  been  issued  through 
fraud,  or  in  error  or  improvidence. 

The  learned  Chief  Justice  found  that  the  letters 
patent  issued  to  the  plaintiff  were  void  as  having  been 
issued  in  error  and  mistake,  and  on  that  ground  ren- 
dered a  verdict  for  the  defendant,  and  that  the  defen- 
dant was  entitled  to  a  decree  declaring  the  said  letters 
patent  to  be  void. 

The  plaintiff  in  the  following  term  moved  to  set  aside 
the  verdict  and  for  a  new  trial  on  the  grounds.  1.  That 
the  production  by  the  plaintiff  of  the  Crown  patent 
was  conclusive  of  his  right  to  recover.  2.  That  it  was 
not  competent  for  the  defendant  to  impeach  the  validi* 
ty  of  the  patent  on  the  ground  of  fraud,  error,  improvi- 
dence, or  otherwise.  8.  That  there  was  no  evidence 
given  at  the  trial  of  such  fraud,  error  or  improvidence 
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in  respect  of  the  issuing  of  the  said  patent  to  the  plain- 
tiff.    A  rule  nisi  was  granted  accordingly. 

-  The  Court  of  Queen's  Bench  gave  judgment  in  favour 
of  the  defendant,  and  discharged  the  rule  nisi  with 
costs. 

From  that  judgment  the  plaintiff  appealed  to  the 
Supreme  Court. 

The  following  are  the  material  facts  of  the  case : — 

In  1875,  after  the  defendant  had  been  some  short 
time  in  the  Boyne  settlement,  he  conceived  the  idea  of 
erecting  a  saw-mill  on  the  Boyne  ;  and,  to  carry  out  the 
design,  he  required  the  sw  \  of  section  80,  tp.  6,  range 
4  west. 

On  the  15th  February,  1S75,  the  plaintiff*,  who  had 
entered  an  adjacent  quarter  section  as  a  homestead,  got 
from  the  Dominion  Land  Agent  at  Emerson  the  follow- 
ing pre-emption  receipt : 

"Dominion  Lands  Office, 
''Emerson,  Feb.  15th,  1875. 

"  Wm,  Alexander  Farmer  has  entered  to  pre-empt  the 
sw  \  of  section  30,  township  6,  range  4  west. 

**Geo   Newcomb, 
"  In  charge  District  No.  2." 

In  May,  18 1 5,  defendant  filed  certain  affidavits  to 
prove  that  plaintiff  had  abandoned  his  homestead,  or 
had  forfeited  it  by  not  making  sufficient  improvements 
upon  it,  and  claimed  the  right  to  a  homestead  entry  for 
the  sw  J  of  section  30,  (plaintiff's  pre-emption),  and  a 
pre-emption  entry  for  plaintiff^s  homestead.  Immedi- 
ately after  leaving  the  affidavits  and  signing  the  appli- 
cation and  making  the  affidavit  for  a  homestead  entry 
of  the  lands  in  question  and  handing  in  the  fee  of  1 1 0, 
the  defendant  returned  to  the  B^yne  settlement,  and 
went  into  actual  possession  and  occupation  of  the  lands. 

About  the  same  time  plaintiff  applied  to  purchase  his 
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1880      pre-emption  claim,  tendering  a  Military  bounty  War- 
Faucxb    rant  in  payment. 

Living-  ^^^^  these  applications  were  made  to  the  local  agent 
8T0NB.  at  Emerson^  within  whose  district  the  land  in  question 
"■""  is  situated.  The  case  being  referred  to  the  general 
agent  he  found  that  defendant  had  already  been  entered, 
for  two  homesteads,  and  that  this  application,  if  granted, 
would  make  the  third  homestead  he  had  obtained.  He 
therefore  instructed  the  local  agent  that  defendant  had 
forfeited  all  right  to  a  homestead  entry,  and  that  his 
application  was  null  and  void,  and  that  he  would  act 
regarding  plaintiff's  application  precisely  as  though  no 
conflicting  epplication  had  been  received. 

Mr.  Newcomby  the  local  agent,  in  consequence  of  this 
decision,  sent  the  following  letter  to  the  defendant : 

"Office  of  Dominion  Linds, 

"  Emerson^  June  2nd,  18t5. 
"  Sir, — ^I  have  the  honor  to  acknowledge  the  receipt  of 
your  application  to  homestead  sw  30, 6, 4  w,,  and  affida- 
vits in  support  of  same,  also  your  %  10  fee  and  abandon- 
ment of  previous  claim,  and  to  inform  you  that  it  is 
impossible  for  me  to  give  you  the  entry  applied  for 
without  special  instructions,  as  my  books  show  that 
you  have  already  made  two  homestead  entries,  and  that 
is  all  the  law  allows  any  person  to  make. 

"  Your  $10  will  be  here  awaiting  instructions  from 

you. 

"  I  have  the  honor  to  be.  Sir, 

"Your  obedient  servant, 

"Q-KO.  Newoomb. 
«*  W.  Q-.  LrviNOSTONE,  Esq., 

Headingly." 

On  June  6th,  1876,  defendant  wrote  as  follows : 

"  Winnipeg,  June  6th,  18*76. 
"  G.  Newoomb,  Esq., 

"  Emerson. 

"  Deab  Sib  :— I  received  yours  of  June  the  Snd,  No. 
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4*73,  and  in  reply  would  say,  that  I  have  not  made  more 
than  one  entry.  The  lot  which  was  entered  for  me  at 
High  Bluff  was  taken  away  from  me  by  the  Depart- 
ment, and  the  other  given  in  lieu  of  it ;  so  I  have  only 
abandoned  one  lot.  I  spoke  to  Mr.  Codd  about  the 
matter,  and  he  told  me  I  would  be  allowed  to  ma&e 
the  entry,  so  I  hope  this  will  be  satisfactory,  and  that 
you  will  forward  me  receipt  at  once. 

*'  And  oblige, 
"  Yours, 

"  W.  Or.  Livingstone." 
The  agent  then  answered : 

"Office  of  Dominion  Lands, 

"  Emerson,  June  7th,  1875. 
"  Sir, — I  have  the  honor  to  acknowledge  the  receipt 
of  your  letter  of  5th  June,   and  to    inform  you  that 
your  application  to  enter  the  s.  w.  }  of  30,  tp.  6,  range  4 
west,  cannot  be  recognized. 
"  I  therefore  return  your  $10  enclosed. 

"  I  have  the  honor  to  be,  sir, 

"  Your  obedient  servant, 

"  Geo.  Newcomb. 
"  To  W.  Or.  Livingstone,  Esq., 
"  Headingly." 
Thereupon  defendant  proceeded  immediately  to  Win- 
nipeg to  lay  his  case  before  the  agent,  D,  Codd,  at  the 
same  time  placing  in  Mr.  D.   Codd's  hands  a  letter, 
showing  under  what   circumstances   a  lot  had  been 
withdrawn  from  him,  and  another  given.    This  claim 
was  forwarded  to  Ottawa  to  the  honorable  the  Minister 
of  the  Interior  about  the  same  time,  and  a  receipt  was 
acknowledged  of  the  same,  bearing  the  date  of  the  25  th 
June,  signed  by  /.  S.  Dennis,  Surveyor  General. 

On  the  25th  April,  1876,  defendant  was  informed  by 
a  letter  signed  by  the  agent  of  the  Dominion  Lands 
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Office,  Winnipeg,  that  the  title  of  the  land  in  question 
was  legally  vested  in  the  plaintiff. 

On  the  8th  May,  18Y6,  defendant  forwarded  a  peti- 
tion to  the  Minister  of  the  Interior,  alleging  that  he  had 
occupied  the  said  lot  since  the  7th  May,  18*?5,  to  the 
present  day  ;   that  he  had  been  living  with  his  family 
on  the  said  lot ;  that  he  had  built  a  house,  stables,  &c., 
and  had  six  acres  under  crop  ;  and  that  all  these  im- 
provements were  made  by  him  bond  fide,  and  consider- 
ing all  the  time  that  his  claim  was  legal,  just,   and 
could  not  be  set  aside  upon  any  ground  whatever ;  that 
the  reason  alleged  by  Mr.  Newcomh  was  not  supported  by 
the  facts ;   that  he  never  abandoned  two  homesteads  ; 
tbat  the  plaintiff,  at  the  time  he  made  application  for  the 
said  lot,  had  not  complied  with  the  law ;  that  he  had 
no  improvements  whatever  made  upon  the  lots  claimed 
by  him  (plaintiff)  as  homestead  and  pre-emption,  and 
therefore  had  lost  all  claim  upon  the  same  and  prayed 
that  his  entry  for  the  said  lot  s  w.  \  of  SO,  township  6, 
range  4  west,  be  confirmed,  and  that  justice  be  done  in 
the  premises. 

This  petition  was  acknowledged  on  the  30th  June, 
1876. 

The  case  was  then  considered  by  the  Minister  and 
the  officers  of  the  Department,  and  on  tht3  10th  July, 
1878,  the  Surveyor  G-eneral  informed  the  defendant  that 
the  Minister  could  not  sustain  his  action  in  the  matter 
in  deliberately  settling  upon  the  land  after  he  had  been 
notified  by  the  agent  of  the  prior  claim  thereto  by  the 
plaintiff,  and  on  the  12th  Sept,  1878,  letters  patent 
were  issued  by  Crown  for  these  lands  in  favor  of  the 
plaintiff. 

Mr.  Bethuncy  Q.  C,  for  appellant : 

The  first  point  I  will  argue  is,  that  the  Chief  Justice 
had  no  jurisdiction  to  entertain  the  equitable  defence 
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set  up  to  this  action.  By  the  statute  of  the  Legislature 
of  the  province  oi  Manitoba^  34  F/c,  c.  2,  sec  1,  it  is, 
amongst  other  things,  enacted  "  that  the  Court  of 
Queen's  Bench  shall  possess  such  powers  and  authori- 
ties in  relation  to  matters  of  local  or  provincial  jurisdic- 
tion as  in  England  are  distributed  amongst  the  Superior 
Courts  of  Law  and  Equity  and  of  Probate,"  and  by 
section  thirty  of  the  same  statute  it  is  enacted  '*  that 
the  Chief  Justice  shall  make  rules  to  regulate  the  prac- 
tice of  the  court,  and  shall  prescribe  the  forms  of  pro- 
ceeding to  be  used,  but  until  such  rules  are  made,  the 
practice  and  proceedings  shall  be  regulated  by  the  rules 
in  force  in  England  at  the  time  of  the  transfer  of  this 
province  to  Canada^  in  so  far  as  such  rules  can  be  applied 
to  the  circumstances  of  this  province,"  but  by  a  sub- 
sequent act  the  other  jadges  must  concur  with  the 
Chief  Justice.  And  by  tha  subsequent  statute  of  the 
same  Legislature,  38  Fic,  c.  12,  s.  1,  it  is  in  substance 
enacted  that  the  forms  and  practice  of  the  Queen's 
Bench  in  Manitoba  are  to  be  regulated  by  the  rules  of 
evidence  and  practice  and  procedure  as  the  same  wer6 
on  the  15th  July,  1870. 

The  practice  therefore  is  the  same  as  that  which  pre- 
vailed in  England  in  1870 ;  by  that  practice  no  equitable 
defence  could  be  set  up  to  this  action. 

The  letters  patent  remain  valid  until  the  pronouncing 
of  a  judgment  or  decree  of  a  court  of  competent  juris- 
diction made  in  a  suit  brought  for  the  purpose  of  setting 
it  aside.  Such  a  decree  or  judgment  could  be  pro- 
nounced only  upon  a  bill  in  Equity  or  upon  a  scire 
facias  at  the  instance  of  the  Attorney  G-eneral,  or  some 
person  having  such  an  interest  in  the  land  as  gave  him 
a  right  to  maintain  such  a  suit. 

Then  as  to  the  Dominion  statute  35  Vic.^  c.  23,  s.  65, 
it  was  not  intended  to  prescribe  any  mode  of  procedure 
in  the  provincial  courts,  and  even  bv  s.  69  of  35  Vic. 
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c.  28,  it  is  clear  that  a  direct  proceeding  ought  to  be 
taken  for  the  purpose  of  setting  aside  the  patent.  The 
terms  "  upon  action,  bill  or  plaint,"  show  that  it  is  at 
the  instance  of  a  plaintiff  that  the  juiisdiction  is  to  bo 
exercised  and  not  by  way  of  defence  or  cross-relief. 

This  brings  me  to  the  second  point,  that  the  respon- 
dent had  no  locus  standi  to  impeach  the  issue  of  the 
patent  to  the  appellant  as  he  never  acquired  any 
interest  in  the  land. 

The  learned  counsel  then  contended  upon  the  facts 
that  the  respondent's  claim  was  merely  on  the  bounty 
of  the  Crown,  and  could  not  have  been  enforced  against 
the  Crown  even  if  no  patent  had  been  issued. 

The  respondent  is  a  mere  volunteer,  having  given  no 
consideration,  and  could  not  therefore  ask  the  interposi- 
tion of  the  court  against  the  Crown,  and  cannot  now 
ask  the  aid  of  the  court  against  the  appellant,  who  is  a 
purchaser  from  the  Crown.  BouUon  v.  Jeffrey  (1); 
Proctor  V.  Grant  (2) ;  Stevens  v.  Cook  (3) ;  Cosgrave  v. 
Corbett  (4). 

Mr.  Boyd^  Q.  C,  for  respondent : 

I  will  first  deal  with  the  objection  taken  by  the 
plaintiff  at  the  trial,  that  it  was  not  competent  for  the 
defendant  in  this  form  of  action  to  introduce  evidence 
impeaching  the  patent  to  the  plaintiff  under  35  Ftc, 
c.  23,  sec.  69.  I  contend  that  an  appeal  will  not  lie  to 
this  court  in  a  matter  of  practice.  The  evidence  was 
taken  in  accordance  with  precedent  in  the  Court  of 
Queen's  Bench,  Manitoba  ;  and  in  England  an  Appellate 
Court  will  not  interfere  in  a  matter  of  practice.  Hen- 
derson V.  Malcolm  (5) ;  Walcot  v.  Northern  Ry,  Co.  (6). 
The  court  has  only  declared  that  the  Crown  has  issued 


(1)  1  Grant'sE.  4bA.  K.  111. 

(2)  9  Grant  26. 

(3)  10  Grant  410. 


(4)  14  Grant  017. 
(6)  2  Dow.  285. 
(6)  4  Macq.  348. 
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a  patent  in  error.    In  Reese  v.  Attorney  General  (1)  it      ^^^ 
was  held  that  the  Attorney  6-eneral  was  not  necessarily   Faambk 
a  party  to  a  proceeding  to  set  aside  a  patent.    In  Mani-    i^y^jg^, 
toba  there  is  bnt  one  court,  and  the  course  of  procedure     stonb. 
sanctioned  by  the  Chief  Justice  avoids  circuity  of  action      """ 
and  multiplicity  of  suits. 

The  learned  counsel  then  reviewed  the  facts  of  the  case 
and  contended  that  assuming  the  facts  to  be  fully  known 
to  the  Grown,  there  was  manifest  error  in  law ;  assuming 
the  facts  not  to  be  known,  there  was  error  as  to  facts ;  in 
either  case  the  patent  was  issued  in  error  or  improvi- 
dence, and  relied  on  the  following  as  authorities  for 
setting  aside  patents  issued  under  such  circumstances : 
85  Vic ,  c.  23,  sec.  69 ;  Dougall  v.  Laing  (2) ;  Attorney 
General  v.  McNulty  (3) ;  Lawrence  v.  Pomeroy  (4) ; 
Attorney  General  v.  Garbutt  (5) ;  Stevens  v.  Cook  (6) ; 
Boulton  V.  Jeffrey  (?). 

Mr.  Bethufie,  Q.  0.,  in  reply : 

This  case  is  not  within  Lawrence  v.  Pomeroy  (8), 
because  the  actual  settlement  was  within  the  knowledge 
of  the  Crown.  The  line  of  decisions  in  Ontario  proceed 
upon  statutes  which  are  applicable  to  the  province  of 
Manitoba. 

RiTCHiB,  C.  J.  :— 

I  think  it  quite  unimportant  whether  a  defendant  in 
Manitoba  could  or  could  not  avail  himself  of  an  equit- 
able defence  in  an  ejectment  suit,  because  the  plaintiff 
made  out  a  clear  case  under  a  Crown  grant,  and  the 
defendant  did  not  show  that  he  had  any  legal  or  equit- 
able defence  to  the  action,  he  did  not  show  any  grant 
or  conveyance  from  the  Crown,  nor  any  legal   title 

(1)  16  Grant  467.  (5)  5  Grant  181. 

(2)  5  Grant  292.  (6)  10  Grant  410. 

(3^  8  Grant  324.  (7)  1  Grant's  £.  &  A.  R.  117. 

(4)  9  Grant  474,  (8)  Ubi  supra. 
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1880     or  equitable  interest  in  the  land  under  any  statutory 

Farmbr    provision ;  in  other  words,  he  showed  no  locus  standi 

••        enabling  him  to  attack  the  letters  patent,  even  if  they 

sTONs.     could  be  impeached  in  such  a  proceeding. 

RitchiTcJ.     ^  think  the  defendant  is  not  in  possession  under  the 

statute,  not  having  complied  with  its  terms,  and  that  he 

has  therefore  no  parliamentary  title  to  the  possession  of 

the  land,  nor  any  title  whatever  that  can  prevail  against 

the  title  of  the  plaintiff  under  the  letters  patent.    There- 

•    fore,  the  letters  patent  should  have  been  received  and 

acted  on  as  conveying  a  good  and  valid  title  to  the 

plaintiff ;  on  this  simple  ground,  I  think  the  judgment 

should  be  reversed. 

FouBNiEB,  Henbt  and  Taschebeau,  J.  J.,  concurred. 

GWYNNE,  J.: — 

I  have  read  with  the  greatest  attention  the  very  able 
judgment  of  the  learned  Chief  Justice  of  the  province 
of  Manitoba  in  this  case,  especially  that  accompanying 
his  verdict  rendered  in  favor  of  the  defendant,  which 
contains  his  criticism  of  the  evidence  as  taken  before 
him,  as  also  the  evidence  so  taken.  Adopting,  then,  in 
this  case  the  conclusions  of  facts  arrived  at  by  the 
learned  Chief  Justice  of  Manitoba,  I  am  free  to  admit 
that,  assuming  the  evidence  before  him  to  be  all  the 
evidence  that  could  be  offered  affecting  the  points  de- 
cided by  him,  he  has  made  out  a  very  strong  case  to 
justify  the  Dominion  G-overnment  in  taking  proceedings 
to  recall  and  avoid  the  letters  pa.tent  under  which  the 
])laiutiff  claims,  as  issued  improvidently  and  in  error 
and  mistake  of  facts,  occasioned  by  wrong  information 
as  to  the  true  state  of  the  case  communicated  by  the 
locitl  olfiiuals  to  their  superiors  at  Ottawa  ;  but  I  am  at 
the  same  lime  unable  to  concur  in  the  conclusions  of 
law  arrived  at  by  the  Court,  that   in  this  case  the 


VOL.  v.]     StJPREltB  COUBT  OP  CANADA,  231 

defendant  is  entitled  to  judgment,  or  that  in  this  action      ^SSO 
the  letters  patent  can  be  declared  to  be  null  and  void.     Farmbb 

l^y  the  statute  law  of  the  province  of  Manitoba  it  is    ^  ^• 
enacted  that  the  Chief  Justice  and  Judges  of  the  Court     stonb. 
of  Queen's  Bench   of  the  province   shall  make  rules  q^Z[^  j^ 

to  regulate  the  practice  of  the  Court  and  shall  prescribe      

the  forms  of  proceeding  to  be  used,  but  until  such  rules 
are  made  the  practice  and  proceedings  shall  be  regulated 
by  the  rules  in  force  in  England  on  the  15  th  July, 
1870. 

It  was  admitted  in  argument  that  no  rules  have  been 
made  by  the  Judges  under  this  authority  This  case 
must  therefore  be  governed  by  the  rules  prevailing  in 
England  in  July,  1 870,  and  as  no  such  defence  could 
be  set  up  in  ejectment  in  England^  so  neither  can  it  in 
Manitoba.  The  evidence  as  taken  therefore  cannot 
affect  or  prejudice  the  plaintiff's  rights  in  this  suit,  nor 
until  he  shall  be  called  upon  under  the  Act  to  support 
the  letters  patent  when  assailed  by  action,  bill,  or  plaint, 
under  85  Ftr.,  c.  i3,  sec.  69,  can  he  be  required  to  offer 
evidence  in  support  of  them.  Whether  the  Courts  in 
the  province  of  Upper  Canada  (upon  the  authority  of 
the  judgments  of  which  Courts  the  learned  Chief  Justice 
of  Manitoba  wholly  rests  his  argument  in  the  case  before 
us,  and  in  which  province  the  statute  law  does  authorize 
equitable  defences  in  actions  of  ejectment,)  would  enter- 
tain, as  an  equity  capable  of  enforcement  by  way  of 
defence  to  an  action  of  ejectment,  a  claim  of  the  nature 
of  that  of  the  defendant  in  the  case  before  us,  we  are 
not  called  upon  to  determine.  I  express  no  opinion 
upon  that  question,  reserving  all  consideration  of  it 
until  it  shall  arise.  1  may  observe,  however,  that 
hitherto  no  such  case  has  presented  itself  in  the  courts, 
that  I  am  aware  of  Moreover,  it  is  to  be  observed  that 
the  language  of  the  statute  law  of  old  Canada^  which 
vested  in  a  person  interested  in  land  unier  contract 
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1880  •vv^ith  the  Crown,  an  estate  in  the  land  recognizable  in 
Famibb  the  Courts  both  of  law  and  equity,  is  very  different 
Lmwo-    fr^^  *^®  language  of  the  Dominion  Lands  Acts,  which 

ST02IE.     constitute  the  sole  authority  regulating  the  disposition 
G Wynne,  J.  of  the  Dominion  Lands  in  the  province  of  Manitoba. 

What,  then,  is  meant  in  the  learned  Chief  Justice^s 

judgment  by  the  expression  "  the  common  law  of  the 
Crown  Lands  Department,"  "  by  which  law  "  he  says, 
'*  it  was  incompetent  for  tha  Crown  to  sell  or  for  the 
plaintiff  to  purchase  these  lands,"  I  confess  I  do  not . 
very    clearly    apprehend,     The    application    of  the 
term   **  squatter  sovereignty,"  also  made    use  of  by 
the   learned  Chief  Justice,  does    not  appear  to  me 
to  be    more   accurate.     The  claims  of  squatters  iu 
old   Canada   were   recognized  upon  the  principle  of 
its    having  been    a  usage   of  the  Crown  lor  many 
years    in    disposing    of    its    lands    to    give,    purely 
ex  gratid,  a  preference  to  persons  who  had  actually 
cleared  and  cultivated  land,  in  ignorance  of  any  prior 
claim,  although  they  had  originally  entered  without 
title.     But  it  is    obvious  that  inasmuch  as  the  dis- 
position of  the  land  in  question  was  wholly  governed 
by  the  Dominion  Lands  Act  of  1872  and  the  practice 
and  regulations  of  the  Department  under  that  Act,  upon 
which  alone  the  defendant  must  rely  for  any  title  he 
has,  no  usage  can  have  yet  grown  up  of  the  nature  of 
that  referred  to  in  Cosgrove  v.  Corbelt  ( I ),  and  other  like 
cases ;  moreover,  the  Courts  have  in  no  case  that  I  am 
aware  of  recognized  and  enforced  against  a  patentee  of 
the  Crown  a  claim  set  up  by  a  squatter  who  had  entered 
in  direct  opposition  to  the  authority  of  the  Department 
and  with  knowledge  that  tlie  subsequent  patentee  set 
up  a  claim  to  the  lot  which  tha  officials  iu  the  Depart- 
ment rightly  or  wrongly  recognized,  and  recognizing 
subsequently  granted  him  letters  patent. 

(I)  14  Grant  62 \ 
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In  fine,  whether  the  local  officials  acted  rightly  or      ^^^ 

wrongly  in  refusing  to  entertain  the  defendant's  appli-    FAUMKa 

cation  and  to  enter  him  as  a  homestead  claimant  on  the    t  ^' 

lot  in  question  and  to  keep  his  money  and  to  give  him     stone. 

a  receipt  therefor  under  the  provisions  of  the  Act,  it  is  Gwynne  J. 

plain  upon  the  evidence  that  they  did  so  refuse,  and      — ~ 

although  that  refusal  may,  under  the   circumstances, 

justify  the  Crown  in  taking  proceedings  under  the  Act 

to  repeal  the  letters  patent,  I  cannot  see  in  the  Dominion 

Lands  Act  of  1872  anything  that  can  be  said  to  justify 

the  judgment  that  it  has  given  to  the  defendant  either 

at  law  or  in  equity  a  parliamentary  title  which  the 

Courts  can,  in  this  action,  pronounce  to  be  preferable  to 

the  title  vested  in  the  plaintiff  under  his  letters  patent. 

In  my  opinion,  therefore,  the  judgment  of  the  Court 

below  must  be  reversed,  and  a  verdict  and  judgment  in 

the  action  of  ejectment  be  ordered  to  be  entered  for  the 

plaintiff. 

Appeal  allowed  with  costs. 

Solicitors  for  appellant : — Ross  and  KiHam. 

Solicitor  for  respondent  i^^Frederick  McKenzie. 


WILLIAM  PARSONS Appellant  ;      1880 


AND  •May  14. 

THE   STANDARD    FIRE    INSUR- )    t>„«„^^^„^™   Vuneio. 
ANCE  COMPANY \    Respondents.     — 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONVARIO. 

Fire  Insurance^Sitbsequeni  and  further  insurance—  Suhstitu  fed 

Policy, 

The  appellant  sued  uf  on  a  policy  of  insurance  ma^Ie  by  the  respon- 
dents on  the  28th  April,  1877.  On  the  face  oi  the  policy  it  ap- 
peared tliat  there  was  "  further  insurance,  $8,000,*'  and  the  policy 


*  Prbsbmt. — Ritchie,  C.  J.,  and  Foamier;  Henry,  Taschereau  and 
G  wynzie^  J.  Jf 
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1880  had  endowed  upon  it  the  following  condition,  being  statutoiy 

p  "^"^  condition  No.  8,  R.  S.  0.  ch.  162 :  "The  company  is  not  liable  for 

9,  loss  if  there  Ib  any  prior  insurance  in  any  other  company,  unless 

Thb  the  company's   assent  thereto  appears  herein  or  is   endorsed 

f'rii*'^  hereon,   nor     if    any     subsequent     insurance    is     effected 

Ins.  Co.  hi  <^y  other  company,  unless  and  until  the  company  assent 

-*-^  thereto  by  writing  signed  by  a  duly  authorized  agent/'    Among 

the  insurances,  which  formed  a  portion  of  the  ^^ further  insur- 
ance "  for  %  ^fOQO  mentioned  in  the  policy,  was  one  for  $2,000  in 
the  Western  Insurance  Company^  which  appellant  allowed  to 
expire,  substituting  a  policy  for  the  same  amount  in  The  Queen 
Insurance  Company^  without  having  obtained  the  consent  of  or 
notified  the  respondents. 
JBeld, — Reversing  the  judgment  of  the  Court  a  quo,  that  the  condition 
as  to  subsequent  insurance  must  be  construed  to  point  to  further 
insurance  beyond  the  amount  allowed  by  the  policy,  and  not  to 
a  policy  substituted  for  one  of  like  amount  allowed  to  lapse,  and 
therefore  the  policy  sued  upon  was  not  avoided  by  the  non-com- 
munication of  the  $2,000  insurance  in  The  Queen  Insurance  Com- 
pany, 

A  PPEAL  from  a  judgment  of  the  Court  of  Appeal  for 
Ontario. 

The  action  was  brought  in  the  Court  of  Queen's  Bench, 
for  Ontario^  on  a  policy  of  insurance  made  by  the  defen- 
dants, dated  28th  April,  1877,  insuring  plaintiff  against 
loss  or  damage  by  fire  to  the  amount  of  $2,000,  on  a 
general  stock  of  hardware,  &c. 

The  property  was  destroyed  by  fire  on  the  8rd  August, 
1877. 

The  case  was  tried  at  the  Fall  Assizes  of  1878,  at 
Guelph,  before  Mr.  Justice  Gait,  without  a  jury,  and  a 
verdict  entered  for  the  plaintiff  for  $2,142.60. 

In  Michaelmas  Term,  42nd  Vic,  Belhune,  Q.  C, 
obtained  a  rule  nisi,  calling  upon  the  plaintiff  to  shew 
cause  why  the  verdict  for  plaintiff  obtained  at  the  trial 
should  not  be  set  aside  and  a  verdict  rendered  for  the 
defendants,  on  the  ground  that  the  plaintiff  was  not 
entitled  to  recover,  and  on  the  grounds  that  the  defen- 
dants established  the  defence  relied  upon  by  the  defeu- 
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dants  at  the  trial ;  that  is  to  say,  that  the  plaintiff  did      1880 
not  disclose,  at  the  time  of  the  making  of  the  applica-    PARitoNs 
tion,  the  existence  of  the  policy  in  the  Provincial  Insur-      ^^^^ 
ance  dympuny^  and  that  there  was  a  breach  of  warranty  Stanuabd 

f  I  KB 

in  not  disclosing  buildings  within  one  hundred  feet  of  ins.  Co. 
the  risk,  and  that  there  was  no  notice  to  defendants  of 
the  subsequent  insurance  in  the  Queen  Insurance  Com' 
pany. 

The  rule  nisi  was  discharged  by  the  Court  of  Queen's 
Bench.  The  defendants  appealed  to  the  Court  of  A  ppeal, 
and  the  appeal  was  allowed. 

The  principal  point  argued  on  this  appeal  was  whether 
or  not  an  insurance  effected  with  the  Queen  Insurance 
Company  subsequently  to  the  granting  of  the  policy 
sued  upon,  and  which  was  in  substitution  only  for  a 
lapsed  policy  for  the  like  amount  which  was  in  exist- 
ence with  the  Western  Insurance  Company  at  the  time 
of  the  policy  sued  upon  being  effected,  was  a  subsequent 
insurance  and  within  the  meaning  of  statutory  condi- 
tion No.  8,  R.  S.  O.  c.  162. 

Mr.  McCarthy,  Q.  C,  for  appellant : — 

The  only  ground  upon  which  the  respondent's  counsel 
can  rely  before  this  court  is,  that  the  Court  of  Appeal 
were  right  in  their  construction  of  the  condition  as 
regards  subsequent  insurance.    Now  what  are  the  facts : 

1.  The  respondent  company  assented  to  other  insur- 
ances on  the  property  covered  by  their  policy,  to  the 
extent  of  $8,000 ;  2.  The  appellant  never  had  insurance 
on  this  property  beyond  that  amount  at  one  time, 
exclusive  of  respondent's  policy;  3.  The  respondents 
make  no  pretence  that  the  Queen  Insurance  Company 
was  not  as  respectable  and  as  well  managed  a  company 
as  any  of  the  companies  with  whom  the  appellant  was 
insured  to  their  knowledge. 

Can  it  be  fairly  said  that  if  one  of  these  policies 
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1880     lapse,  the  re-insuring  for  the  same  amount  in  the  same 

Pabsons    company,  on  precisely  the  same  terms,  is  a  *'  subsequent 

rp^;^      insurance,"  within  the  meaning  of  the  condition  ?     It 

Standard  is  the  rule  of  insurance  offices,  when  the  insurance  is 

bra.  Co.   for  three  years,  not  to  renew,  but  to  require  a  new 

""*      application,  and  to  issue  a  new  policy ;  this  is  clearly  a 

new  contract  of  insurance,  and  in  every  such  case, 

unless  the  consent  of  the  other  insuring  companies  be 

obtained,  vitiates  every  other  insurance. 

And  if  the  making  of  a  new  contract  of  insurance  in 
the  same  company  cannot  in  reason  be  deemed  a  sub- 
sequent insurance,  why  should  insuring  in  a  different 
company  be  differently  viewed  ? 

In  the  construction  of  contracts,  it  is  the  spirit  and 
not  the  letter  that  governs,  and  it  is  the  business  of 
courts  to  ascertain  the  spirit,  or,  in  other  words,  what 
was  intended  by,  or  the  intention  of,  the  parties,  and 
that  being  ascertained,  it  overrides  every  other  consider- 
ation. Verba  inierUioni  deberU  inservire.  Per  cur..  Ford 
V.  Beech  (in  error)  (1);  and,  as  observed  by  Lord  Hale^ 
the  Judges  ought  to  be  anxious  and  subtle  to  invent 
reasons  and  means  to  make  acts  effectual,  according  to 
the  just  intent  of  the  parties.     Broom's  legal  maxims, 

(2). 
The  learned  counsel  also  cited :  Carpenter  v.  The  Pro* 

vidence  Washingion  Ins.  Co,  (8) ;  Prop.,  Si'c,  in  Dunstable 

V.  HillsboTovgh  Mut.  Ins.  Co.  (4) ;  Lizom  v.  Boston  Mul, 

F.  Ins.  Co.  (5). 

Mr.  Belhune,  Q.  C,  for  respondent  :— 

After  stating  that  he  relied  also  on  the  construction 

put  on  the  eighth  statutory  condition  as  varied  in  the 

case  by  the  court  below,  contended  that  the  insurance 

with  the  Queen  Insurance  Company  was  a  subsequent 

(1)  11  Q.  B.  852,  866.  (3;  16  Peters  U.  S.  495. 

(2)  540-4142,  5th  Ed.  (4)  19  N.  Hamp.  580. 

(5)  9  Met.  (Mass.)  205. 
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insurance,  and  was  within  the  meaning  of  the  condition      ^880 
already  referred  to,  and  that  its  having  been  effected   Parsons 
without  the  consent  of  the  resi>ondents  having  been       rjl^*^ 
obtained,  made  the  policy  void.  Standard 

The  respondents  had  an  interest  in  knowing  in  what  ins.  co. 
other  companies  insurances  were  effected,  as  the  res-  ""^ 
I>ondents  were  entitled  to  cancel  the  contract  of  insur- 
ance made  by  them,  and  might  have  done  so  if  they 
had  known  that  the  insurance  had  been  effected  in  a 
company  with  the  management  of  which  the  respon- 
dents were  not  satisfied. 

It  seems  quite  clear  that  the  respondents  were  entitled 
to  withhold  their  assent  to  this  subsequent  insurance, 
and  the  simple  withholding  of  such  assent  avoided  the 
I>olicy. 

The  learned  counsel  cited :  McBride  v.  Ihe  Gore 
Dhtticl  Fire  Ins,  Co,  (1) ;  Uatton  v.  The  Beacon  Ins. 
Co,  (2) ;  Mason  v.  The  Andes  Ins,  Co.  (8) ;  Weinaugh, 
Administrator  of  Burgy  v.  The  Provincial  Ins,  Co.  (4) ; 
Hendrikson  v.  Queen  Ins.  Co.  (5) ;  Bruce  v.  Oore  Dist. 
Mut.  Ins.  Co.  (6). 

Mr-  McCarthy,  Q.  C,  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

GWYNNE,  J.: — 

The  argument  before  us  became  reduced  to  the  ques- 
tion whether  or  not  an  insurance  effected  in  the 
Queen  Insurance  Company  subsequently  to  the  granting 
of  the  policy  sued  upon,  and  which  was  in  substitution 
only  for  a  lapsed  jwlicy  for  the  like  amount  which  was 
in  existence  with  the  Western  Insurance  Company  at 
the  time  of  the  policy  sued  ui)on  being  effected,  avoided 
this  latter  policy  ?  The  policy  sued  upon  in  the  body  of 

(1)  so  U.  C.  Q.  B.  451.  (4)  20  U.  C.  C.  P.  405. 

(2)  16  U.  C.  Q.  B.  3 J  6.  (5)  31  U.  C.  Q.  B.  547. 

(3)  23  U.  C.  C.  P.  37.  (6)  20  U.  a  C.  P.  207, 
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1880      it  contained  a  recognition  of  |S,000  further  insurance, 

Pabsons    (in  addition  to  the  amount  secured  thereby)  being  in 

Thb      existence  and  allowed.    The  contention  of  the  respon- 

Stakdard  dents  was,  that  the  |S,000  thus  allowed  included  the 

IMS.  Co.   policy  in  the  Western,  which  was  for  $2,000,  and  that 

the  effecting  a  policy  in  the  Queen  for  $2,000,  although 

merely  in  substitution  for  this  in  the  Western,  which 

was    allowed  to  lapse,  without    the  consent  of  the 

respondents,  was  in  breach  of  a  condition  on  the  policy 

to  the  effect  that 

The  company  is  not  liable  for  loss  if  there  is  any  prior  insurance  in 
any  other  company,  unless  the  company^s  assent  appears  herein  or  is 
endorsed  hereon,  nor  if  any  subsequent  insurance  is  effected  in  any 
other  company,  unless  and  until  the  company  assent  thereto  in 
writing  signed  by  a  duly  authorized  agent 

The  body  of  the  policy  must  be  read  with  the  condi- 
tions endorsed,  so  as  to  give  to  the  whole  a  rational 
construction ;  and,  in  my  opinion,  the  construction  put 
upon  it  by  the  Court  of  Common  Fleas  is  the  correct 
one. 

In  view  of  the  fact  that  the  policy  on  its  face  allows 
additional  insurance  to  the  amount  of  $8,000,  oyer  and 
above  the  amount  covered  by  the  policy  sued  on,  the 
condition  as  to  subsequent  insurance  must,  I  think,  be 
construed  to  point  to  further  insurance  beyond  the 
amount  so  allowed,  and  not  to  a  policy  substituted  for 
one  of  like  amount  allowed  to  lapse. 

The  respondents,  if  they  desired  to  avoid  their  policy 
in  the  event  of  such  a  substitutional  policy  being 
effected,  should  be  more  precise  in  the  language  used. 

The  appeal  should,  in  my  opinion,  be  allowed  with 

costs,  and  the  judgment  of  the  Court  of  Common  Pleas 

be  re-affirmed. 

Appeal  allcwed  with  costs. 

Solicitor  for  api>ellant :  Mailland  McCarthy. 

Solicitor  for  respondents  :  Thomas  C.  Hasleti. 
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RICHARD 'CHURCH Appemant;      »^ 

*Mafch  23. 


AND 

WILLIAM  JOHN  FENTON Respondent. 

APPEAL  FROM  TIIE  COURT  OF  APPEAL  FOR  ON  PARIO. 

Sale  of  lands  for  taxes — Indian  lands — Liability  to  taxation — Lists 
of  lands  attached  lo  warrant — 32  Vic,  ch,  36;  sec,  128,  0.,  and 
sec,  !56,  cA.  180  1?.  5.  O. 

In  September,  1857,  a  lot  in  the  Township  of  Keppelf  in  the  County 
of  Grey,  forming  part  of  a  tract  of  land  surrendered  to  the 
Crown  by  the  Indians,  was  sold,  and  in  1869,  the  Poniinion  Gov- 
ernment, who  retained  the  management  of  the  Indian  lands, 
issued  a  patent  therefor  to  the  plaintiff.  In  1870,  the  lot  in 
question,  less  two  acres,  was  sold  for  taxes  assessed  and  accrued 
due  for  the  years  1864  to  '69  to  one  D,  JIT.,  who  sold  to  defend- 
ant ;  and  as  to  the  said  two  acres,  the  defendant  became  pur- 
chaser thereof  at  a  sale  for  taxes  in  1873.  The  warrants  for 
the  sale  of  the  lands  were  signed  by  the  warden,  had  the  seal  of 
.  the  county,  and  authorized  the  treasurer  "to  levy  upon  the 
various  parcels  of  land  hereinafter  mentioned  for  the  arrears  of 
taxes  due  thereon  and  set  opposite  to  each  parcel  of  land,"  and 
attached  to  these  warrants  were  the  lists  of  lands  to  be  sold, 
including  the  lands  claimed  by  plaintiff.  The  lists  and  the 
warrant  were  attached  together  by  being  pasted  the  whole 
length  of  the  top,  but  the  lists  were  not  authenticated  by  the 
signature  of  the  warden  and  the  seal  of  the  county. 

By  sec.  128  of  the  Assessment  Act,  32  Vic,  ch.  36,  O.,  the  warden 
is  required  to  return  one  of  the  lists  of  the  lands  to  be  sold  for 
taxes,  transmitted  to  him,  Ac,  to  the  treasurer,  with  a  warrant 
thereto  annexed  under  the  hand  of  the  warden  and  seal  of  the 
county,  &c. 

Meld,  affiiming  the  judgment  of  the  Court  below  (1),  that  upon  the 
lands  in  question  being  surrendered  to  the  Crown,  they  became 


•June  21. 


*Prb8bvt  :^Ritchie,  C.  J.,  and  Foumier,  Henry,  Taschereau  and 
Gwynne,  J.  J. 

(1)  4  Ont,  App.  Rep.  159. 
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1880  oixlinary  unpatented  lands,  and  upon  being  granted  becane 

liable  to  assessment. 


Church 

P,  2.  Tliat  the  list  and  warrant  may  bo  regarded  as  one  entire  instru- 

Fkntok.  menty  and  as  the  substantial  requit^ments  of  the  statute  liad 

— ■"  been  complieil  with,  any  irregularities  had  been  cured  by  the 

156th  sec,  ch.  180  Kev.  Stats.  Ont  {Foumier  a,nd  Henry,  S.  J, ^ 

dissenting.) 

This  was  an  appeal  from  the  judgment  of  the  Court 
of  Appeal  for  Ontario,  aOirming  the  judgment  of  the 
Court  of  Common  Pleas  ( 1 ),  discharging  a  rule  nisi  to 
set  aside  a  verdict  for  the  defendant,  and  to  enter  a 
verdict  for  the  plaintiff. 
The  facts  appear  in  the  judgments. 

Mr.  Boyd^  Q.  C,  for  appellant :  — 

The  sales  were  not  legal,  there  having  been  no  proper 
authority  to  the  treasurer  to  sell  Both  sales  were  had 
under  the  Assessment  Act  of  1868-9.  Sec.  128  of  the  Act 
requires  the  warden  to  authenticate  the  lists  of  lands  in 
arrears  with  his  signature  and  the  seal  of  the  corpora- 
tion, &c.  Here  there  was  no  authenticated  list,  and  all 
the  warrant  directs  is  the  sale  of  ''  the  land  hereinafter 
mentioned,"  and  there  is  no  lands  in  it ;  the  warrant  is 
a  complete  instrument  in  itself,  it  makes  no  reference 
to  any  list  attached,  and  the  list  that  is  attached,  which 
is  without  seal  or  signature,  makes  no  reference  to  any 
warrant.  You  cannot  prove  by  parol  evidence  that  the 
statutory  provisions  have  been  complied  with.  Where 
the  statute  requires  a  particular  thing  to  be  done,  you 
cannot  deprive  a  man  of  his  property  until  it  is  done. 
Hall  V.  Hill  (2) ;  in  re  Monsell  (8) ;  in  re  McDowell  v. 
Wheatly  (4). 

The  warrant  was  the  foundation  of  the  sale,  and  we 
contend  that  the  authentication  of  the  list  as  required 
by  the  statute  is  a  condition  precedent  to  and  the 

(1)  28  U.  C.  C.  P.  384.  (3)  5  Ir.  Ch.  Rep.  529. 

(2)  2  Grant's  £.  &  A.  R  569.  (4)  7  Ir.  C.  L.  R.  N.  S.  569. 
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foundation  for  the  warrant.     Kenney  v.  May  (1) ;  Green-      ^^^O 
street  v.  Paris  (2).  Church 

The  English  authorities  with  regard  to  the  poor  rates    ^R-sioix. 

are  also  very  applicable.     Re  Justices  of  North  Stafford-      

shire  (3). 

The  156th  section  of  the  Assessment  Act  is  relied  on  as 
to  the  first  deed.  This  section  does  not  make  valid  all 
deeds.  See  Harrison's  Manual  4  ed.,  p.  748,  and  author- 
ities there  collected. 

Then  the  lands  in  question  were  Indian  lands,  or 
lands  held  in  trust  for  the  Indians  by  the  Crown,  and 
were  not  liable  to  sale  for  taxes. 

In  Street  v.  The  County  of  Kent  (4)  it  was  held  that 
there  was  no  law  rendering  liable  to  assessment  Crown 
lands  in  Upper  Canada^  except  such  provisions  as  were 
contained  in  the  Acts  relative  to  the  assessment  of 
property.  16  Ftc,  ch.  159,  sec.  24,  Con.  Stat.  Can., 
ch.  22,  sec.  27,  and  23  Vic,  ch.  2,  sec.  27  only  applied  to 
Lower  Canada^  and  crown,  clergy  and  school  lands, 
although  sold  or  agreed  to  be  sold,  were  not  liable  to 
taxation  unless  a  lease  or  license  of  occupation  had 
been  issued  to  the  purchaser,  and  the  section  of  the 
Public  Lands  Act,  authorizing  the  issue  of  leases  and 
licenses  of  occupation,  was  mandatory  and  imperative ; 
also  see  Austin  v.  Co.  Simcoe  (5). 

The  Act  27  Vic.y  ch.  19.  uiK)n  which  resi)ondent 
relies,  was  passed  to  meet  the  case  of  Street  v.  Co. 
Kent. 

It  is  admitted  by  the  Courts  below  that,  prior  to  this 
Act,  Indian  lands,  whether  sold  or  unsold,  were  not 
liable  to  taxation;  but  the  learned  judges  were  of 
opinion  that  the  language  of  sec.  9  of  this  Act  was 
broad  and  general  enough  to  cover  them.    The  appel- 

(1)  1  Moo.  &  R.  56.  (3)  23  L.  J.  Mag.  C.  17. 

(2)  21  Grant  226.  (4)  11  U.  C.  C.  P.  255. 

(5)  22  U.  C.  Q.  B.  73. 
16 
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1880  lant,  however,  contends  that  sec.  9  of  the  Act  in  ques- 
Chubch  tion  was  only  intended  for  public  lands,  and  must  be 
Fbhton.    ^®*^  ^^  connection  with  the  exemption  clause  of  the 

Assessment  Act,  to  which  it  is  an  exception,  and  this 

view  is  supported  by  sec.  11  of  the  same  Act  which 
amended  sec.  108  of  the  Assessment  Act  (ch.  55  Con. 
Stat.,  IT.  C.)  so  as  to  include  the  lands  made  liable  by 
the  9th  sec. ;  and  the  108th  sec.  of  the  Assessment  Act 
refers  only  to  the  Commissioner  of  Crown  Lands  and 
not  to  the  Chief  Superintendent  of  Indian  Affairs. 

The  object  was  to  make  these  lands  free  from  tax- 
ation in  order  to  get  a  larger  amount  when  sold. 

I  also  contend  that  the  land,  by  the  Confederation 
Act,  was  in  the  Crown  as  represented  by  the  Dominion 
Government,  and  was  granted  by  the  Crown  after  the 
alleged  taxes  accrued ;  the  Crown  therefore  could  disre- 
gard the  taxes,  and  the  patent  from  the  Crown  must,  in 
a  court  of  law,  prevail  against  the  tax  title  until  the 
patent  has  been  cancelled  or  vacated  in  a  proceeding  to 
^  which  the  Crown  is  made  a  party. 

Then  my  last  point  is  that,  as  to  the  two  acres,  appel- 
lant has  a  statutory  right  to  have  a  finding  in  his  favor. 
Until  the  sheriff  executes  the  conveyance  and  gives 
deed,  the  title  remains  in  the  patentee  of  the  Crown. 
Evidence  that  he  was  purchaser  at  the  tax  sale  is  no 
title ;  he  was  bound  to  produce  the  certificate  of  sale. 
As  a  matter  of  law,  our  case  was  complete  when  we 
put  in  our  patent  from  the  Crown,  and  it  is  for  him  to 
prove  title. 

Mr.  Reeves  for  respondent : — 

As  to  this  last  point,  if  the  objection  had  been  made 
at  the  trial,  then  the  defendant  would  have  been 
entitled  to  an  equitable  plea.  Here  we  have  a  valid  deed, 
and  it  must  be  presumed  there  was  a  certificate  of  sale. 
The  deed  can  only  be  issued  after  the  certificate  has 
been  issued. 
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The  principal  point  on  which  my  learned  friend       ^^^ 
relies  is,  that  because  the  list  of  lands  was  not  authenti-    Churoh 
cated  by  the  signature  of  the  warden  and  the  seal  of    y^^^Qj^ 

the  corporation,  the  sale  is  invalid,  and  they  say  sec-      

tions  156  and  131,  ch.  180  Rev.  Stats ,  Ont.^  cannot  cnre 
an  invalid  warrant.  The  cases  of  Morgan  v.  Perri/  (1) 
and  Fenion  v.  Mc  Wain  (2)  show  such  a  defect  or  irre- 
gularity would  be  cured  by  sec.  156  ;  but  the  manner 
in  which  the  warrant  and  list  of  lands  were  in- 
corporated made  them  one  instrument,  and  the 
list  was,  under  the  circumstances,  authenticated  by 
the  affixing  of  the  seal  to  the  warrant,  and  there  has 
been  a  substantial  compliance  with  the  statute.  The 
object  of  the  legislature  in  requiring  the  seal  of  the 
corporation  to  be  affixed  to  the  list,  was  to  identify  the 
list  as  being  the  list  of  lands  liable  to  be  sold,  and 
if  it  is  established,  either  from  the  construction  of  the 
warrant  or  from  other  evidence,  that  the  list  in  ques- 
tion was  the  list  of  lands  liable  to  be  sold  which  had 
been  forwarded  by  the  treasurer  to  the  warden,  and  by 
him  returned  to  the  treasurer  with  the  warrant, 
this  will  be  sufficient. 

The  learned  counsel  also  referred  to  Cobley  Const. 
Limit.  (3),  and  to  Torrey  v.  Milbury  (1). 

Now,  as  to  the  question  raised,  whether  those  lands, 
having  been  held  in  trust  by  the  Crown,  as  Indian 
lands,  should  not  be  liable  to  taxation,  it  has  been 
sought  to  limit  the  words  public  lands  in  the  Act  27 
Fic,  ch.  19  ;  but  why  not  give  a  full  meaning  to  these 
words  ?  This  Act  was  expressly  passed  for  the  purpose 
of  doing  away  with  all  such  distinctions.  These 
Indian  lands  were  present  to  the  mind  of  the  legisla- 
ture when  this  Act  was  passed,  and  surely  some  limita- 
tion would  have  been  made  as  to  this  interest,  if  they 
had  intended  it  to  be  exempted. 

CI)  17  C.  B.  334.  (3)  4th  ed.  p.  648. 

(2)  41  U.  C.  Q.  B.  239.  (4)  21  Pick.  67. 

16i 
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1880  Xhe  argument  based  on  the  fact  that  the  patent  was 

Chukch  issued  by  the  Dominion  Q-ovemment  after  the  accrual  of 
the  taxes,  and,  therefore,  in  a  court  of  law,  must  prevail 
against  the  tax  title  until  the  patent  has  been  cancelled 
in  a  proceeding  to  which  the  Crown  is  made  a  party, 
can  have  no  weight,  for  the  patent  was  issued  more 
than  a  year  before  the  sale.  At  the  time  the  taxes  were 
properly  assessed,  and  there  was  no  reason  to  suppose 
the  land  would  be  sold  for  the  payment  of  taxes 

Mr.  Boyd,  Q.  C,  in  reply. 

Ritchie,  C.  J.:— 

This  wfiw  an  action  of  ejectment  brought  to  recover 
possession  of  lot  No.  22,  in  the  L3th  concession  of  the 
Township  of  Keppel  in  the  County  of  Grey, 

The  writ  issued  on  the  28th  September,  1877,  and 
was  served  18th  same  month.  Plaintiff  claims  title 
under  letters  patent  issued  by  Dominion  Government, 
dated  4th  June,  1869. 

The  defendant  appeared,  28th  September,  1877, 
defended  for  the  whole  of  the  land,  denied  plaintiff's 
title,  asserted  title  in  himself,  except  as  to  two  acres 
by  virtue  of  a  deed  dated  26th  September,  1873,  from 
David  Kellie,  who  claimed  under  a  tax  deed  from 
Warden  and  Treasurer  of  the  County  of  Grey,  dated  10th 
February,  1872 ;  and  as  to  the  two  acres,  as  purchaser 
thereof  at  a  sale  for  taxes  by  the  treasurer  of  the  County 
of  Grey,  on  the  18th  November,  1873. 

The  cause  was  tried  on  the  11th  October,  1877,  when 
verdict  was  rendered  for  the  defendant.  In  Michaelmas 
Term,  November  21,  1877,  plaintiff*  obtained  a  rule  nisi 
to  set  aside  the  verdict  as  being  contrary  to  law  and 
evidence,  and  to  enter  a  verdict  for  plaintiff.  In  Hilary 
Term,  February  4,  1878,  the  rule  nisi  was  discharged. 

The  plaintiff  appealed  from  the  judgment  of  the  Court 
of  Common  Pleas  to  the  Court  of  Appeal  for  Ontario, 
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and  on  22nd  March,  1879,  that  court  dismissed  the       ^^^^ 
appeal  with  costs.     Against  this  judgment  plaintiflFnow    Church 

As  to  the  first  sale,  if  it  had  been  irregular  for  the      

cause  assigned,  I  think  the  155th  section,  32  Vic, 
c.  36,  Ont.,  applies  and  cures  the  irregularity.  As  to  the 
second  deed :  as  to  the  want  of  the  corporate  seal  and 
signature  of  the  warden,  while  it  is  much  to  be  regret- 
ted that  ofiBcers  who  have  plain  and  explicit  directions 
given  them  do  not  follow  the  terms  of  the  statute  and 
literally  fulfil  its  injunctions,  still  I  think,  in  the  case 
where  the  statute  has  been  unquestionably  substantially 
complied  with,  I  am  not  prepared  to  differ  from  the 
Court  of  Common  Pleas  and  the  Court  of  Appeal  and 
to  say  that  the  warrant  and  list  are  not  to  be  regarded 
as  one  entire  instrument,  and  that  the  words  "  herein- 
after mentioned  "  is  not  such  a  reference  to  the  list  as 
to  incorporate  it  in  the  warrant,  and  so  make  it  form 
part  of  the  warrant,  and  so  be  under  the  corporate  seal 
and  signature  of  the  warden.  For  the  reasons  given 
by  the  Court  below,  I  am  of  opinion  that,  although  the 
lands  in  question  had  been  Indian  lands,  they  were  in 
the  hands  of  grantees  liable  to  be  sold  for  taxes. 

The  appeal  should  be  dismissed  with  costs. 

FOURNIKR,  J. : 

Les  faits  de  cette  cause  donnent  lieu  aux  deux  ques- 
tions suivantes  :  lo  Le  lot  de  terre  en  question  en  cette 
cause,  faisant  partie  des  terres  reservees  et  detenues  par 
la  couronne  en  fideicommis  pour  le  benefice  des  sau  vages, 
etait-il  sujet  a  fetre  vendu  pour  taxes  ? 

2o  La  vente  qui  en  a  etc  faite  en  cette  cause  etait-elle 
legale  et  conforme  aux  dispositions  du  statut  a  cet 
egard  ? 

Quant  a  la  premiere  question  je  n'hesite  pas  a  declarer 
que  je  concours  pleinement  dans  les  raisons  donnees 
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1S80  par  Thonnorable  juge  en  chef  Moss  pour  en  arriver  a 
Church  la  conclusion  que  le  terrain  en  question  etait  cotisable 
„  *•        et  partant  sujet  a  6tre  vendu  pour  arr6 rages  de  taxes. 

Sur  la  seconde  question  concernant  la  legalite  des  pro- 

Founuer,  J.  ^ , ^,g  adopt6s  pour  effectuer  cette  vente,  j'ai  le  raalheur 

de  ne  pas  ^tre  du  m6me  avis. 

En  cas  de  vente  pour  arrerages  de  taxes,  les  procedes 
a  suivre  sont  indiques  par  la  sec.  128,  32  Vict.,  ch.  36  (1). 
Le  tresorier  doit  d'abord  d'apres  cette  section  faire  une 
liste  en  double  de  toutes  les  proprietes  qui  doivent  6tre 
vendues  pour  taxes,  avec  le  montant  du  par  chaque  lot 
mis  en  regard  de  tel  lot. 

Chaque  double  de  cette  liste  doit  dtre  authentiquee 
par  la  signature  du  prefet  et  le  sceau  de  la  corporation, 
Tun  doit  6tre  d6pos6  au  bureau  du  greffier  du  comte  et 
Tautre  reiivoye  au  tresorier  avec  un  warrant  j  annez6  ; 
ce  warrant  doit  aussi  ^tre  sous  la  signature  du  prefet  et 
le  sceau  du  comte.  Ainsi,  deux  conditions  sont  imp6- 
rativement  exigees  avant  de  pouvoir  proceder  a  une 
vente  pour  taxe — ^la  lere,  la  preparation  de  la  liste  qui 
doit  6tre  authentiquee  par  la  signature  du  prefet  et  le 
sceau  de  la  corporation — la  2me,  la  prfeparation  d'un 
warrant  authentiqu6  de  la  m^me  maniere  par  la  signa- 
ture du  prfefet  et  le  sceau  de  la  corporation.  Ce  sont  deux 
documents^distincts  et  s6pares  qui  apres  leur  complete, 
confection  doivent  6tre  annexes  Tun  a  Tautre  pour 
^tre  remis  au  trSsorier.  Mais  chacun  d  eux  doit  6tre 
complet  suivant  la  disposition  du  statut.  Ces  forma- 
lites  sont  essentielles  pour  la  validite  de  chaque 
document,  et  elles  ne  sont  pas  moins  importantes  pour 
Tun  que  pour  Tautre.     Un  warrant  qui  ne  serait  pas 

(1)  And  the  warden  shall  auihen-  be  returned  to  the  treasurer, 

iicate  each  of  su ch  lists  by  affix-  with  a  warrant  thereto  annexed, 

ing  thereto  the  seal  of  the  Cor-  under  the  hand  of  the  Warden 

poration  and  his  signature,  and  and  the  seal    of  the    County , 

one   of   Buch    lists    shall    be  commanding  him  to  levy  upon 

deposited  with    the  Clerk   of  the  land  for  the  arrears  due 

the  County,  and  the  other  shall  thereon,  with  costs. 
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revfitu  de  la  signature  du  prefet  et  du  sceau  du  comte      1880 
serait  sans  doute  considere  comme   absolument  nul.    Churoh 
Pourquoi  n'en  serait-il  pas  de  m&me  pour  la  liste  qui    ^  ^' 

doit  ^tre  faite  absolument  de  la  mfeme  maniore  et  dont      

la  confection  doit  pr6ceder  la  preparation  du  warrant  ?  ^"^[^^'  • 
II  y  a  de  fort  bonnes  raisons  pour  qu'il  en  soit 
ainsi.  C'est  afin  sans  doute  qu'il  ne  puisse  ^tre  fait 
aucune  addition  quelconque  a  cette  liste  et  pour  prote- 
ger  les  contribuables  centre  la  fraude  que  la  loi  exige 
cette  formalitfi  importante  de  Tapposition  de  la  signa- 
ture du  prefet  et  du  sceau  du  comte.  La  loi  ayant 
imiK>se  la  mdme  formality  a  ces  deux  documents,  dans 
des  termes  precis  qui  n'admettent  point  de  doute,  je 
n'ai  pas  le  droit  de  faire  une  distinction  et  de  dire,  que 
necessaire  pour  le  warrant  elle  ne  Test  pas  pour  la 
liste. 

Dans  le  cas  actuel  la  liste  des  proprietfis  qui  devaient 
6tre  vendues  n'a  pas  6t6  faite  conformSment  aux  dis- 
positions de  la  sec.  128  ;  elle  n'est  ni  signee  par  le 
pr6fet  ni  revfetue  du  sceau  du  comt6.  Ces  formalitfes 
n'ont  ete  accomplies  que  pour  le  warrant,  la  liste  des 
propri6tes  n'est  ni  sign6e  ni  scell6e  comme  le  vent  le 
statut, — mais  comme  elle  est  annexee  an  warrant  on 
rent  considerer  les  deux  comme  ne  faisant  qu'un  seul 
document.  Cette  annexion  6tant  aussi  une  formalite 
requise  par  le  statut — il  m'est  impossible  de  comprendre 
comment  son  accomplissement  pent  dispenser  de  rem- 
plir  une  autre  formalite  plus  importante  exigee  par 
le  langage  imperatif  de  la  loi.  Lorsqull  s'agit  de  proce- 
der  a  Texpropriation  des  individus  toutes  les  formalites 
nScessaires  pour  constituer  Tautorisation  de  vendre 
doivent  61  re  remplies.  On  ne  pent  y  substituer  des 
equivalents.  En  vain  argumenterait-on  qu'il  arrive 
souvent  que  les  tribunaux  admettent  comme  valables 
des  6crits  priv6s  dont  les  signatures  ont  ete  irreguliere- 
ment  apposees, — que  meme  des  documents  solennels, 
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1880      comme  les  commissions  des  plus  hauts  fonctionnaires 

Church    publics,  sont  attest 6s  par  la  signature  de  Sa  Majeste  ou 

Fknton     ^^  Grouverneur-Gr6n6ral,  mise  le  plus  sou  vent  au  com- 

— ;-      mencement  de  ces  documents  ;  la  loi  n*ayant  pas  dans 

._^      ces  cas  present  un  mode  particulier,  il  n  y  a  pas  de 

raisonpour  declarer  ill6gale  ces   sortes   d'at testations. 

Mais  la  pratique  suivie  dans  ces  cas  nesauraitjustifier 

une  violation  aussi  manifesto  de  la  loi  que  celle  qui  a 

ete  commise  dans  la  confection  de  la  liste  des  proprietes 

qui  devaient  6tre  vendues  par  la  municipality  du  comte 

de  Grey, 

Cette  liste  est  la  preuve  exigee  par  la  loi  de  Texis- 
tencc  d*une  taxe  pour  laquelle  la  propriete  pent  ^tre 
vendue ;  elle  tient  lieu  d'un  jugement,  et  avant  de  lui 
I  en  donner  TeflFet,  la  loi  a  voulu  qu'elle  fiit  non  seulement 
pr6paree  par  le  tr^sorier,  mais  qu'elle  ne  put  ^tre  mise 
a  execution  par  w^arrant  qu'apres  avoir  re9u  I'attes- 
tation  du  plus  haut  officier  municipal,  afin,  sans  doute, 
de  mettre  les  int6rdts  des  contribuables  sous  la  protec- 
tion de  cet  officier.  Ce  n'est  pas  le  tresorier  qui  est 
responsable  de  Texactitude  de  cette  liste — ce  n'est  pas  a 
lui  que  le  contribuable  lese,  parce  que  sa  propri6te  y 
aurait  6te  mal  a  propos  inserfie,  pourrait  s'adresser  pour 
une  reparation,  mais  bien  au  pr6fet  auquel  la  loi  a  im- 
pose ce  devoir.  C'est  lui  qui  serait  tenu  responsable 
des  consequences  de  toute  faute  ou  negligence  a  cet 
egard.  La  liste  en  question,  est  suivant  moi,  la  base 
de  TautoritS  pour  %'endre,  c'est  le  jugement,  et  le  war- 
rant tient  lieu  du  fi.  fa.  dans  les  cas  ordinaires.  Le 
warrant,  bien  que  regulier  dans  sa  forme,  ne  pent  pas 
plus  dispenser  d'une  liste  authentiqufee  comme  le  veut 
la  loi,  qu*un  bref  deji.fa.  parfait  dans  sa  forme  ne  pour- 
rait dispenser  d'un  jugement  avant  de  pouvoir  executer 
les  biens  d'un  dfefendeur. 

En  I'absence  de  la  liste  exigee,  il  n'y  a  pas  de  preuve 
legale  de  I'existence  d'une  taxe,  et  par  consequent  point 
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d'mtorite  pour  vendre.     Cette  cause  de  nullite  se  ren-      1880 
coriqre  dans  les  deux  ventes  qui  ont  et§  faites  du  lot  No.    Ghurch 
22.  Lins  la  cause  de  McKay  vs.  Chrysler  (1)  cette  cour    ^B^i^o^ 
a  decHe  qu'une  vente    pour   taxe    etait    nulle,  parce      — ^ 
quil    ii\r    avait    pas    de    preuve    que    la    propriet6    ^^^^^f - 
vendue  t\rait  et6  cotisee.     Le  principe  de  cette  deci- 
sion est  a^)licable  a  cette  cause.     II  n'y  a  pas  ici,  non 
plus,  de  p^uve  de  Texistence  d'une  dette  pour  taxe, 
pai  ce  que  la  .eule  preuve  f aite  n'est  pas  celle  que  la  loi 
requiert  pour  \utoriser  une  vente.     Quant  a  la  neces- 
site  de  faire  cttte  preuve,  je  me  borne  a  referer  aux 
autorites  citees  dns  la  cause  mentionnee  plus  haut  de 
McKay  t^s.  Chryslt  comme  parfaitement  applicables  a 
celle-ci.    Je  me  foi*e  aussi  surles  autorites  cit6es  dans 
la  m6me  cause  pourHablir  que  la.  sec.  156  du  ch.  180, 
R.  S.  O.  ne  pent  ^tre  HVoqu§e  pour  couvrir  la  nullite 
resultant  du  defaut  d^utorisation  de   proceder   a  la 
vente,  autorisation  qui  ntoeut  resulter  que  de  la  prepa- 
ration d'une  liste  en  la  forie  imposee  par  la  loi. 

Pour  ces  raisons,  je  serais  (^pinion  d'admettre  Tappel, 

mais  la  majorite  de  cette  cour^gt  d'un  avis  contraire. 

« 

Henry,  J.  :— 

In  consequence  of  the  concKion  which  I  have 
arrived  at  in  regard  to  the  warrant  under  which  the 
lands  of  the  appellant  were  sold,  it  i  unnecessary  for 
me  to  discuss  the  question  whether,  un^j.  the  circum- 
stances, they,  having  been  at  one  time  Indian  lands, 
were,  when  in  his  possession  before  his  paont,  liable  to 
be  tared.  I  have,  however,  considered  the  Object,  and 
have  discovered  strong  reasons  why  they  wee  not  so 
liable,  but  as  to  that  part  of  the  case  I  needmyc  no 
opinion. 

Without  the  operation  of  the  validating  acts  the^om- 
mon  law  throws  upon  the  claimant  under  a  tax  o^ed 

(1)  3  Can.  Sup,  C.  R.  436. 
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1880  the  onus  of  proving  every  link  in  the  chain  of  lejal 
Church  provisions  to  divest  the  title  of  the  owner.  It  is,  low- 
„  ^'        ever,  necessary  for  me  to  refer  but  to  some  of  -'hem. 

The  warrants  for  the  sale  of  the  lands  were  signed  and 

*!!lZl  '  sealed  by  the  warden  as  prescribed ;  but  they ,  to  my 
mind,  are  void  for  a  patent  ambiguity  on  tie  face  of 
them.  They  are  both  in  the  same  form,  a^d  each  is 
written  on  a  page  of  foolscap  paper,  andoears  at  the 
foot  the  signature  of  the  warden  and  fie  seal  of  the 
corix)ration  of  the  County,  and 

Authorize,  require,  empower  and  coininand  y^  (^^©  Treasurer)  to 
levy  upon  the  various  parcels  of  land  hereinaj^  mentioned  for  the 
arrears  of  taxes  due  thereon  an  I  set  opposi^  ^  ©ach  parcel  of  land 
with  your  costs. 

These  documents  in  no  other  wa'  poiiit  to  the  lands  to 
be  levied  on,  and  are,  therefore  imperfect.  There  is  no 
reference  in  them  to  any  ot-'^r  paper  or  writing  by 
which  the  lands  could  be  ic^ntified,  and  the  warrants 
are  therefore  defective.  N  lawyer  would  claim  that  a 
warrant  for  the  arrest  of**  criminal,  so  referring  to  the 
charge  made  against  >™»  would  be  good  merely  by 
annexing  the  informa^n  to  it.  No  oral  testimony  can 
be  admitted  to  supp7  such  a  patent  defect.  The  same 
rule  is  applicable  *  the  warrants  in  this  case,  and  the 
wardens  could  nr^ore  be  permitted  to  say  they  meant, 
in  them,  to  ref^  to  the  lands  mentioned  in  the  lists, 
than  a  justicf^^  ®ay  he  referred  in  his  warrant  to  the 
charge  mad^  ^^  the  information  annexed  to  the  war- 
rant. Bu*  even  if  such  evidence  were  admissible, 
it  was  ^ot  given  in  this  case.  Neither  of  the 
warden'  ^^s  examined,  and  there  is  no  evidence  that 
at  the  •'ime  the  warrants  were  signed  or  issued  the  lists 
wereAii^^xed  to  tlem.  The  only  persons  who  could 
satiifactorily  state  whether  or  not,  are  the  wardens 
themsehes — all  ase  is  mere  hearsay.  The  treasurers 
who  were  the  only  witnesses  examined  as  to  this  point 
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were  incompetent  to  speak  to  it.    There  is,  too,  another  1880 

fatal  objection.     No  lists  as  required  by  the  statute  Church 

were  authenticated,  and  therefore  there  was  no  author-  p  ^' 

ity  at  all  to  issue  a  warrant.  .* 

Section  128  of  the  Assessment  Act  of  Ontario,  32  Fie.,      ll 

ch.  36,  required  that  the  treasurer  of  the  county  should 

Submit  to  the  warden  of  such  county  a  list  in  duplicate  of  all  the 
lands  liable  under  the  provisions  of  this  Act  to  be  sold  for  taxes  with 
the  amount  of  arrears  against  each  lot  set  opposite  to  the  same,  and 
the  warden  shall  authenticate  each  of  such  lists  by  affixing  thereto 
the  seal  of  the  corporation  and  his  signature,  and  one  of  such  lists 
shall  be  deposited  with  the  town  clerk,  and  the  other  shall  be 
returned  to  the  treasurer  with  a  warrant  thereto  annexed  under  the 
hand  of  the  warden  and  the  seal  of  the  county,  commanding  him  to 
levy  upon  the  land  for  the  arrears  due  thereon  with  his  costs. 

Before,  then,  the  warden  had  authority  to  issue  a 
warrant,  his  duty  was  first  to  authenticate  the  lists. 
To  give  himself  jurisdiction  the  statute  provided  that 
he  should  so  authenticate  them.  He  had  no  right  to 
question  the  wisdom  or  necessity  of  the  peremptory 
legislative  direction,  nor  have  we.  Many  good  and 
sufficient  reasons  might  be  shown  for  the  provision,  but 
that  is  unnecessary,  for  we  have  no  right  to  speculate 
as  to  the  sufficiency  of  them.  That  was  for  the  legisla- 
ture to  decide,  and  having  done  so,  it  is  not  permissible 
for  any  one  to  question  the  decision.  To  give  life  or 
vitality  to  the  lists  as  records  on  which  to  found  sub- 
sequent proceedings  the  legislature  has  provided  for 
doing  so  in  a  particular  manner,  otherwise  the  lists  are 
in  themselves  no  better  than  waste  paper.  They  may 
be  correct,  or  grossly  the  opposite  ;  and  may  be  the 
production  of  an  unauthorized  person.  They  are  not 
vouched  by  any  responsible  officer,  and  the  legislature 
has  wisely  provided  that  before  lands  shall  be  sold  the 
lists  must  be  authenticated  in  a  particular  way  and  the 
highest  official  in  the  county  held  responsible  for  its 
correctness.    This  is  necessary,  and  was  intended  for 


Henry,  J. 
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1880  the  due  protection  of  property  from  the  errors,  negli- 
Church  gence  or  frauds  of  municipal  officers.  The  act  of  previ- 
Fenton  ^^^  authentication  of  the  lists  by  the  warden  is  as  neces- 
sary to  give  him  jurisdictio'n  to  issue  a  warrant  as  if  the 
statute  had  required  that  authentication  by  the  act  of 
another— just  as  necessary  as  if  the  provision  had  been 
for  it  to  have  been  by  the  treasurer,  in  which  case  with- 
out it  the  issue  of  a  warrant  by  the  warden  would  be 
wholly  unauthorized  and  unjustifiable.  Before  authen- 
tication in  the  solemn  manner  prescribed,  a  duty  was 
thrown  upon  the  warden  by  a  proper  inquiry  to  ascer- 
tain the  correctness  of  the  list ;  but  that  legislative 
check  was  wholly  withheld  in  regard  to  the  warrants 
in  this  case.  Did  the  legislature  intend  to  leave  it  as  a 
duty  to  be  performed  or  not  ?  If  it  was  intended  to 
leave  it  optional,  why  require  it  at  all  1  Independently 
of  the  accepted  construction  of  "  shall,"  when  employed 
in  a  statute  by  which  it  is  held  to  be  imperative,  we 
are  in  this  case  bound  by  the  statutable  provision.  In 
sub-sec.  2  of  sec.  8  of  ch.  1  of  the  Revised  Statutes  of 
Ontario,  the  legislature  plainly  guides  us.  It  provides 
that  : 

The  woixi  *•  shall"  shall  he  oonstrue'l  jis  iinporativo,  and  the  word 
"niay"  as  permissive. 

To  make  a  good  and  valid  list  it  therefore  became 
necessary  to  be  authenticated  as  the  imperative  provi- 
sion requires,  and  if  not  so  authenticated  a  warrant 
might  as  legally  be  issued  without  any  list  at  all.  An 
execution  extended  on  land  without  being  founded  on 
any  judgment  would  be  quite  as  effectual  to  sell  and 
convey  a  man's  property  as  the  warrants  in  this  case 
without  the  lists  being  authenticated.  I  feel  bound  to 
say  that  the  warrants  in  this  case  gave  no  authority  to 
sell.  It  is,  however,  urged  that  by  sec.  155  of  ch.  "66  of 
32  Vic.  a  title  passes  by  the  deed  alone,  or,  at  least,  that 
the  validity  of  the  deed  cannot  be  questioned  after  two 
years  from  the  sale.    That  section  provides  that : 
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Churc  h 

V, 


Whenever  lands  are  sold  for  arrears  of  taxes  and  the  treasurer       1880 
has  gjyen  a  deed  for  the  same,  such  deed  shall  be  to  all  intents  and 
purposes  yalid  and  binding,  except  as  against  the  Crown,  if  the  same 
has  not  been  questioned  before  some  court  of  competent  jurisdiction     Fknton. 
by  some  person  interested  in  the  land  so  sold  within  two  years  from    rr  t 

the  time  of  sale.  _ 

It  has  been  judicially  settled  in  Ontario  and  by  this 
Court  in  McKay  v.  Chrysler  (1),  that  arrears  of  taxes  must 
be  shown  before  the  sale,  and  that  the  provision  does 
not  include  a  case  wherein  it  is  not  shown  such  arrears 
existed.  I  refer  particularly  to  the  judgment  of  my 
learned  brother  Grwynne  in  that  case,  where  in  addition 
to  his  own  views  forcibly  expressed  he  cites  judgments 
from  the  appeal  and  other  courts  in  Ontario,  He  cites 
approvingly  at  page  4*73  this  language  used  by  Draper^ 
0.  J.,  in  a  judgment  delivered  by  him  in  reference  to 
this  statute. 

Tlie  operation  of  thjs  statute  is  to  work  a  forfeiture.  An  accumu- 
lated penalty  is  imposed  for  an  alleged  default,  and  to  satisfy  the 
assessment  charged,  together  with  this  penalty,  the  land  of  a  pro- 
prietor may  be  sold,  though  he  be  in  a  distant  part  of  the  world  and 
unconscious  of  the  proceeding. 

To  support  a  sale  under  such  circumstances  it  must  "be  shotvn  that 
those /acts  existed  which  are  alleged  to  have  created  a  for/eiivre,  and 
which  are  necessary  to  warrant  the  sale. 

I  hold  that  the  perfecting  the  lists  by  the  authenti* 
cation  prescribed  and  a  valid  warrant  are  necessary. 
Blackwell,  in  his  treatise  on  tax  sales  on  the  subject  of 
similar  validating  statues,  and  after  discussing  the 
constitutionality  of  such  statutes,  says  (2) : — 

Whatever  may  be  the  decision  upon  the  question  of  power,  when 
it  properly  arises  the  moral  injustice  of  such  legislation  cannot  be 
denied,  and  it  will  be  seen  upon  an  examination  of  the  authorities 
that  when  such  arbitrary  power  has  been  exercised  by  the  legislature, 
the  courts  have  given  a  strict  construction  to  the  law  and  not  extended 
its  uiyust  operation  beyond  the  very  words  of  the  statute  (.3). 

(1)3  Can.  Sup.  C.  R.  436.  (2)  P.  103  Ed.  1855. 

(3)  Moulton  V.  BJaisdellj  24  Mame  R.  283. 
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1880  See  also  Hughes  r.  Chester  8f  Holyhead  Railway  (1) ; 

Church    and  the  remarks  of  Turner,  L.  J.,  in  the  same  direction  : 

Fentox.         '^^^^^  ^^  *"  ^^^  whicli  interferes  with  private  rights  and  private  in- 

— -.       t^rests,  and  ought,  therefore,  according  to  all  decisions  on  tlie  subject, 

ileary,  J.   ^  receive  a  strict  construction,  so  far  as  those  rights  and  interests 

are  concerned.    This  is  so  clearly  the  doctrine  of  the  court  that  it  is 

unnecessary  to  refer  to  cases  on  the  subject,     'lliey  might  be  cited 

almost  without  end. 

I  shall  hereafter  apply  this  doctrine,  and  particularly 
when  I  come  to  refer  to  section  155,  and  the  absence  of 
evidence  of  a  sale  within  the  purview  of  that  section. 

By  an  Act  of  the  Illinois  Legislature  it  was  declared 
that  the  deed  should  vest  a  perfect  title  in  the  purchaser, 
unless  the  land  shall  be  redeemed  according  to  law,  or 
the  former  owner  shall  show  that  the  taxes  were  paid, 
or  that  the  land  was  not  subject  to  taxation  ;  but  the 
Supreme  Court  of  that  state,  in  giving  a  construction 
to  that  statute,  state  the  rule  of  the  common  law  as 
to  the  burthen  of  proof  and  the  strictness  required  in 
this  class  of  cases,  and  that  under  that  statute  several 
preliminary  facts  to  a  legal  sale  are  to  be  inferred  by 
the  deed,  and  the  responsibility  of  proof  shifted  from 
the  purchaser  to  the  original  owner,  but  the  court  deny 
that  that  statute  will  by  any  fair  construction  warrant 
the  opinion  that  the  auditor  (here  the  Treasurer)  selling 
land  without  authority ,  could  by  his  conveyance  transfer 
the  title  of  the  rightful  owner. 

In  that  case  it  was  not  shown  that  the  land  had  been 
advertised  as  prescribed  by  the  statute.  The  court  held 
that  "  the  publication  of  notice  of  sale  as  required  by 
law  was  not  one  of  those  facts  inferred  from  the  deed, 
nor  is  the  proof  thereof  thrown  upon  the  former  owner. 
Without  proof  of  this  fact,  the  auditor's  deed  was  not 
evidence  of  the  regularity  and  legality  of  the  sale,  and 
consequently  conveyed  no  title  to  the  purchaser."    The 

(I)  7  L.  T.  N.  S.  203. 
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'  case  before  us  is  -a,  much  stronger  one,  for,  if  my  conten-      1880 
tion  as  to  the  warrant  is  right,  there  is  not  merely  the    c^IJ^'h 
absence  of  proof  of  some  necessary  fact,  but  a  deed  from    „  ^' 

a  party  without  legal  authority  to  convey.    To  con-      

elude  that  a  deed  of  land  in  the  words  of  the  section  ^^  '^' 
"  sold  for  arrears  of  taxes  "  is  not  to  be  questioned  at  all 
after  two  years  is,  to  my  mind,  a  monstrous  proposition. 
I  can  imagine  dozens  of  cases  where  the  most  unjust 
and  improper  results  would  necessarily  flow  from  such 
a  conclusion.  It  will  be  only  necessary  to  state  one 
case.  It  is  largely  the  interests  of  non-resident  owners 
that  have  been,  or  will  be,  alBFected.  Without  any  know- 
ledge of  arrears  existing  a  sale  for  (alleged)  arrears  of 
taxes  takes  place  by  no  one  authorized  to  make  it,  and 
the  treasurer  subsequently  gives  a  deed.  It  would  cer- 
tainly be  monstrous  to  hold  that  such  a  conveyance 
would  i>ass  the  title,  and  still  the  clause  in  the  statute, 
if  literally  construed,  would  make  the  conveyance  avail- 
able for  that  purpose.  The  clause  must  mean  a  sale  as 
provided  for,  and  it  therefore  becomes  necessary  to 
show  by  extrinsic  evidence  that  a  sale  took  place.  To 
invoke  the  aid  of  the  statute,  such  is  necessary,  but 
here  we  have  no  evidence  at  all  that  any  sale  took  place. 
The  only  witness  who  refers  to  the  sales  says  he  was 
not  treasurer  in  1870,  when  the  first  is  alleged  to  have 
taken  place ;  does  not  say  he  was  present ;  no  date 
given  or  purchaser  named,  or  who  the  land  was  sold 
by.  There  is  no  evidence  to  show  the  sale  took  place 
at  the  time  and  place  named  in  the  adv  ertisements,  and 
it  is  equally  defective  as  to  the  second  alleged  sale.  The 
newspapers  to  show  the  advertisements  required  by 
the  statute  were  not  put  in  evidence,  except  four  num- 
bers of  the  "  Gazette  "  in  1873.  No  paper  or  advertise- 
ment for  the  sale  in  1870  was  produced.  No  assess- 
ment rolls  were  put  in  to  show  the  land  was  taxed,  and, 
in  fact,  little  but  hearsay  and  improperly  received  evi- 
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1880      dence  of  any  taxing  at  all.    In  my  opinion,  it  would  be 
Church    a  mockery  of  justice  to  deprive  a  man  of  his  real  estate 

Fen-^x.    by  such  evidence. 

In  addition  to  the  objections  I  have  suggested,  I  think 
it  is  necessary  to  show  a  legal  sale  by  extrinsic  evidence, 
that  is,  that  it  was  made  by  the  proper  officer  at  the 
time  and  place  mentioned  in  the  advertisements,  and 
that  the  grantee  or  his  assignee  became  the  purchaser. 
The  statute  provides  that  the  deed  shall  be  made  to  the 
purchaser  at  the  sale  or  his  assigns.  The  conveyance 
of  the  98  acres  is  to  David  Kellie,  who  is  represented 
in  the  deed  as  the  assignee  of  Fenton,  who  in  it  is 
alleged  to  have  been  the  purchaser.  To  this  there  are 
two  objections.  If  Fenton  was  the  purchaser,  that  fact 
should  have  been  proved,  otherwise  than  by  the  mere 
statement  of  it  in  the  deed,  and  secondly  no  assignment 
from  him  to  Keltic  was  shown  in  compliance  with  the 
statute. 

If,  however,  the  appellant  is  considered  as  not  entitled 
to  recover  for  the  93  acres,  I  can  see  no  reason  why  he 
should  not  recover  for  the  remaining  two  acres.  At 
the  commencement  of  the  suit  he  was  entitled  to 
recover  for  those  two  acres.  Until  the  subsequent  deed 
to  the  respondent,  he  had  no  defence  for  them.  By  the 
common  law,  as  well  as  by  the  statute  of  Ontario,  he 
was  entitled  to  a  judgment  for  his  costs  ;  and  how  he 
can  be  deprived  of  them  I  must  say  I  have  failed  to  dis- 
cover. 

By  section  31,  c.  51,  of  the  Revised  Statues  of 
Ontario,  it  is  provided  that : 

In  case  the  title  of  the  plaintiff,  as  alleged  in  the  writ,  existed  at 
the  time  of  service  thereof,  but  had  expired  before  the  trial,  the 
plaintiff  shall  notwithstanding  be  entitled  to  a  verdict  according  to 
the  fact,  that  he  was  entitled  at  the  time  of  serving  the  writ  and  to 
judgment  for  his  costs  of  suit 

This  was  adopted  from  C.  S.  U.  C.  c.  27,  sec.  22.   Clause 
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155  does  not  in  any  way  affect  his  right  to  recover  pro      1^^ 
tanlOy  and  as,  I  think,  the  necessary  proof  of  the  legality    Churoh 
of  the  sale  or  of  the  rating  was  not  given,  and  the    f^nton-. 
warrant  and  list  were  defective,  he  is,  under  any  cir- 
cumstances, entitled  to  recover  for  the  two  acres. 

The  views  I  entertain  and  have  expressed  as  to  the 
operation  of  section  165  are  in  accordance  with  princi- 
ples laid  down  by  Blackwell  on  Tax  Titles  before  alluded 
to  in  the  third  chapter,  founded  on  and  derived  from 
judgments  and  decisions  of  the  Supreme  Courts  in  the 
States  of  New  York,  Illinois,  Michigan,  Tennessee  and 
Ohio.  Those  judgments  are  cited  as  unanimous  in 
every  instance,  and  are  recommended  by  the  able 
manner  in  which  the  cases  were  considered  and  disposed 
of,  and  in  the  absence  of  authorities  to  the  contrary  I 
feel  quite  safe  in  following  the  decisions. 

After  full  and  mature  consideration  I  think  the  appel- 
lant is  entitled  to  recover  for  his  whole  claim ;  that 
the  appeal  should  be  allowed  and  judgment  given  in 
his  favor  with  costs. 

Taschebeau,  J.,  concurred  in  dismissing  the  appeal. 

OWYNNE,  J.  :— 

I  concur  that  the  appeal  should  be  dismissed,  but  I 
desire  to  add,  that  I  am  unable  to  perceive  any  bearing 
that  my  judgment  in  McKay  v.  Chrysler  can  have 
ui>on  the  present  case.  I  should  be  very  much  surprised 
if  anything  could  be  found  in  that  judgment  in  support 
of  the  position  that  it  is  competent  for  this  court  to 
suggest,  and  to  act  upon  the  suggestion,  that  the  case 
of  either  a  plaintiff  or  defendant  was  defective  for 
insufficiency  of  evidence  upon  a  point,  not  only  not  made 
a  ground  of  appeal,  but  not  suggested  even  in  argument 
as  an  existing  fact  in  any  of  the  courts  through  which 
the  case  was  passed,  nor  at  the  trial ;  if  there  had  beeu 

XT 
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1880      any  foundation  for  the  suggestion,  no  doubt,  counsel 
CiujRCH    would  have  made  the  point.    As  to  the  quotation  which 

Fkntok.    ^^s    ^^^^    ^^^    fr^^  "^y  J^dinnent  in   McKay  v. 

Chrysler,  those  observations  were  applied  by  me  to  a 

1 '  '  point  which  did  arise  in  that  case,  and  obviously  they 

can  have  no  bearing  upon  this  case,  wherein  no  such 
point  has  been  made. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellant :  Jackes  Sf  Galbraith. 

Solicitors  for  respondent :  James  Reeves. 


1879     THE   PROVINCIAL  INSXTRANCE 


•June  7. 
•Dec.  12. 


B   PROVINCIAL  INSXTRANCE   )    appellants- 
COMPANY  OF  CANADA J    appellants, 

AND 

JAMES  CONNOLLY Respondent. 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH   FOR 

LOWER  CANADA  (APPEAL  SIDE). 

llie  appellants  issued  a  marine  policy  of  insurance  at  Toronio,  dated 
the  28th  November,  1875,  insuring,  in  favor  of  the  respondent, 
$3,000  upon  a  cargo  of  wood-goods  laden  on  board  of  the 
barque  Emigrant^  on  a  voyage  from  Quebec  to  Greenock,  The 
policy  contained  the  following  clause :  ^*  J.  C,  as  well  in  his  own 
name  as  for  and  in  the  name  and  names  of  all  and  eveiy  other 
person  or  persons  to  whom  the  same  doth,  may,  or  shall  apper- 
tain, in  part  or  in  all,  doth  make  insurance,  and  cause  three 
thousand  dollars  to  be  insured,  lost  or  not  lost,  at  and  from 
Quebec  to  Greenock^  vessel  to  go  out  in  tow."  The  vessel  was 
towed  from  her  loading  berth  in  the  harbour  into  the  middle  of 
the  stream  near  Indian  Oovej  which  forms  part  of  the  harbour  of 


*  PfiBSBKT — Ritchie,  C.  J.,  and  Strong,  Foumier,  Henry,  Taschereau 
and  Gwynne;  J.  J» 
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QnebeCf  and  was  abandoned  with  cargo  by  reason  of  the  ice  four  1879 
days  after  leaving  the  harbour  and  before  reaching  the  Traverse.  '^TT^ 
On  an  action  upon  the  policy  it  was :  Provincial 

Utldj  {Fovrnier suid  Henry  J.  J.,  dissenting,)  that  the  words  "from    I^s.  Co. 
Quebec  to  Greenock j  vessel  to  go  out  in  tow,"  meant  that  she  Qq^jj^qlly 
was  to  go  out  in  tow  from  the  limits  of  the  harbour  of  Quebec       ..... 
on  said  voyage,  and  the  towing  from  the  loading  berth  to  another 
part  of  the  harbour  was  not  a  compliance  with  the  warranty. 

Per  Ritchie^  C.  J, :  The  question  in  this  case  was  not,  if  the  vessel 
had  gone  out  in  tow,  how  far  she- should  have  been  towed  in 
order  to  comply  with  the  warranty,  the  determination  of  this 
latter  question  being  dependent  on  several  consideration^^,  such 
as  the  lateness  of  the  season,  the  direction  and  force  of  the 
wind,  and  the  state  of  the  weather,  and  possibly  the  usage  and 
custom  of  the  port  of  Quebec^  if  any  existed  in  relation  thereto. 

Per  Gwynne^  J. :  The  evidence  established  the  existence  of  a  usage 
to  tow  down  the  river  as  fax*  as  might  be  deemed  necessary, 
having  regard  to  the  state  of  the  wind  and  weather,  sometimes 
beyond  the  Traverae^  but  ordinarily,  at  the  date  of  the  departure 
of  the  plaintifiT's  vessel,  at  least  as  far  as  the  Traverse, 

Appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada^  (appeal  side),  maintaining 
the  resjpondent's  action  on  a  marine  policy  against  the 
appellant. 
The  declaration  of  the  respondent  alleged : 
That  the  appellants  issued  a  marine  policy  of  insur- 
ance at  Toronto,  dated  the  28th  November,  1871,  insur- 
ing, in  favor  of  the  respondent,  $8,000  upon  a  cargo 
of  wood-goods  laden  on  board  of  the  barque  Emigrant^ 
on  a  voyage  from  Quebec  to  Greenock ;  that  the  vessel, 
while  covered  by  the  policy,  was  lost  in  the  SL  Law- 
rence^  with  her  cargo ;  and  that  the  respondent,  who 
had  fulfilled  all  the  conditions  of  the  policy,  had  sus- 
tained loss  over  and  above  the  amount  insured. 

The  defendants  pleaded  that  the  policy  contained  a 
warranty  that  the  vessel  should  "  go  out  in  tow " ; 
which  meant,  according  to  the  usage  at  that  season  of 
the  year,  that  the  Emigrant  was  to  proceed  down  the 
river  with  the  aid  of  steam  power,  at  least  as  far  as  the 


260  SUPREME  COXJBT  OF  CJlSADA,     [VOL.  T. 

1879     foot  of  the  Traverse ;  and  that  the  vessel  had  not  gone 
Thb      out  in  tow. 
^l^r^C^^     The  plaintiff,  at  the  trial,  tendered  evidence  of  a  con- 
».        versation  between  him  and  the  defendants'  local  agent 

I '  at  Quebec^  previously  to  the  issuing  of  the  policy,  as  to 

the  meaning  to  be  put  on  the  words  "  vessel  to  go  out 
in  tow,"  but  this  was  rejected  by  the  Judge  presiding 
at  enqu6ie. 

The  Superior  Court  confirmed  that  ruling,  and  the 
plaintiff's  action  was  dismissed  upon  the  merits. 

The  judgment  of  the  Court  of  Queen*s  Bench  reversed 
the  judgment  of  the  Superior  Court ;  three  of  the  honor- 
able Judges  being  in  favor  of  the  plaintiff,  and  two  in 
favor  of  the  defendants. 

The  loss  of  the  plaintiff  not  being  disputed,  the  ques- 
tion upon  the  whole  case  is  whether  or  not  the  vessel 
did  go  out  in  tow,  and  whether  a  legal  liability  for  the 
loss  has  attached  to  the  defendants  upon  a  proper  con- 
struction of  the  words  "  vessel  to  go  out  in  tow." 

The  evidence  as  to  the  usage  is  reviewed  at  length 
in  the  judgments  hereinafter  given. 

Mr.  Irvine^  Q.  C,  for  appellants : 

The  whole  question  in  this  case  turns  on  the  con- 
struction to  be  put  on  the  words  "  to  go  out  in  tow." 
The  rule  of  law  in  matters  of  this  kind  is  that  words 
ambiguous  in  a  contract  may  be  interpreted  by 
usage. 

It  can  hardly  be  asserted  that  the  engagement  to 
tow,  although  expressed  in  short  and  somewhat  vague 
terms,  did  not  present  to  the  minds  of  both  parties  to 
the  contract  an  act  of  a  continuous  nature,  maierially 
affecting  the  risk.  The  peculiar  perils  of  the  St.  Law- 
rence at  the  end  of  the  month  of  November,  and  the 
absence  of  sea  room  between  Quebec  and  the  foot  of  the 
Traverse^  were  elements  of  danger  against  which  no 
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pmdent  insurer  would  fail  to  protect  himself ;  and  if     ^^79 
the  Court  has  before  it,  in  evidence,  the  matters  of  fact      Thb 
which  indicate  the  risk  which  the  appellants  were  ^i^J['^qJ^^ 
unwilling  to  assume,  the  means  are  afforded,  in  accord-        »• 
ance  with  well  known  rules  of  evidence,  of  aflBxing  to 
the  words  used  their  true  meaning.    The  introduction 
of  parol  evidence,  to  explain  those  terms,   was  not 
opposed,  and  there  is  little  or  no  contradiction  as  to  the 
main  facts  which  the    parties    have   thought  fit  to 
present. 

My  contention  is,  that  the  evidence  is  conclusive  to 
prove  that  the  custom  was,  at  that  season  of  the  year, 
to  tow  all  vessels  to  the  foot  of  the  Traverse.  But  the 
appellants  do  not  rely  upon  the  meaning  given  by  par- 
ticular witnesses  to  the  words  so  much  as  upon  the 
Jact,  well  known  to  all  persons  connected  with  ship- 
ping at  Quebec,  that,  as  a  general  rule,  all  vessels  leaving 
late  in  the  fall  are  towed  to  the  foot  of  the  Traverse,  as 
the  minimum  distance.  It  is  a  matter  of  no  consequence 
whether  or  not  this  amounted  to  a  "  usage  of  trade,  of 
universal  notoriety ; "  it  is  sufficient,  if  it  was  so  general, 
as  to  serve  as  a  basis  of  interpretation  when  the  applicant 
for  insurance  stated  that  he  intended  '^  towing  out^ 

The  parties  must  have  had  an  intention,  and  the 
question  is,  have  they  expressed  themselves  sufficiently 
unambiguously?  The  mere  towing  into  the  stream 
would  be  of  no  avail,  and  the  fact  that  the  vessel  was 
towed  from  her  loading  berth  into  the  stream,  within  the 
harbor  of  Qitebec,  had  nothing  whatever  to  do  with 
the  question  of  insurance  ;  and  I  contend  that,  in  view 
of  the  circumstances  and  the  custom,  it  is  clear  the 
intention  of  the  parties  was  that  the  vessel  was  to  be 
towed  out  of  the  harbor.  The  learned  counsel  cited 
Oreenleaf  on  evidence  (1),    Taylor    on    evidence   (2), 

(1)  1  Vol.  Bee.  277  &  282.  (2)  Sec.  1082,  1085, 
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1870      Arnould  on  Marine  Insurance  (1),  Maude  8c  Pollock  on 
The      the  law  of  Merchant  Shipping  (2). 

PROYINOIAL 

^%.^'       Mr.  Fitzpatrick  for  respondent : 
Connolly.      The  taming  point  in  this  case  is  this :  Did  the  vessel 
""^      go  out  in  tow  ? 

Now  the  phrase  "  vessel  to  go  out  in  tow  "  is  perfectly 
ambiguous  and  indefinite  as  to  the  distance  of  such 
towage,  and  being  so,  in  case  of  doubt  should  be  inter- 
preted against  the  insurers,  who  made  use  of  it  and 
omitted  to  express  themselves  in  words  the  meaning  of 
which  would  be  clear. 

They  had  no  right  to  make  a  stipulation  in  their  own 
favor  in  words  of  questionable  import,  when  the  matter 
could  easily  have  been  placed  beyond  a  doubt  by  a 
mention  of  the  point  in  the  river  to  which  it  was  in- 
tended the  ship  should  be  towed.  The  only  expressed  idea 
is,  that  the  ship  was  to  go  out  in  tow,  and  that  she  did 
go  out  in  tow,  is  beyond  all  doubt.  But  the  appellants, 
however,  negative  this  by  saying  that  according  to  the 
usage  of  the  port  of  Quebec^  this  phrase  imports  that 
the  vessel  should  be  towed  at  least  as  far  as  the 
Traverse. 

[The  learned  counsel  then  referred  to  the  evidence, 
and  contended  that  in  cases  where  a  vessel  is  towed 
out,  there  is  no  custom  or  universal  understood  usage 
amongst  merchants  whatever  in  the  port  to  tow  to 
any  particular  point,  and  none  was  proven  to  exist.] 

The  questions  put  to  the  witnesses  only  tend  to  elicit 
oi>inion8  and  not  the  actual  practice  of  trade,  which 
alone  can  establish  a  usage. 

The  words  used  are  the  insurers  own  words,  and  they 
must  be  strictly  construed  against  them.  The  vessel 
went  out  in  tow  from  her  loading  berth,  and  the  condi- 

(1)  1  Vol.    pp.    489,    493,    496,      (2)  3  E<L  p.  397. 
602,  511. 
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tion  of  the  policy  has  been  complied  with.    There  is  not      1^79 
a  word  in  the  policy  fixing  the  distance,  and  in  the      the 
absence  of  proof  of  a  general  usage,  the  respondent  is  ^j^^q^ 
entitled  to  succeed.  «. 

Connolly. 

Mr.  Irvine^  Q.  C,  in  reply.  ""*" 

EiTCHiE,  0.  J.  :— 

The  case  states  that  the  declaration  of  the  plaintiff 
below  (respondent)  alleged  that  the  appellants  issued  a 
marine  policy  of  insurance  dated  the  28th  November, 
1871,  in  his  favor  for  $3,000  upon  a  cargo  of  wooden 
goods  laden  on  board  the  barque  Emigrant^  on  a  voyage 
from  Qtiebec  to  Greenock,  and  alleged  that  the  vessel, 
while  covered  by  the  policy,  was  lost  in  the  SL  Law' 
rence  with  her  cargo,  and  that  respondent  had  fulfilled 
all  the  conditions  of  the  policy  and  had  sustained  loss 
over  and  above  the  amount  insured.  That  the  defen- 
dants pleaded  that  the  policy  contained  a  warranty  that 
the  vessel  should  '  go  out  in  tow,'  which  meant,  accord- 
ing to  the  usage,  at  that  season  of  the  year,  that  the 
Emigrant  was  to  proceed  down  the  river  with  the  aid 
of  steam  power  as  far  as  the  foot  of  the  Ti  averse ;  and 
that  the  vessel  had  not  gone  out  in  tow. 

The  circumstances  of  this  case,  as  will  be  seen,  I 
think,  renders  it  wholly  unnecessary  to  determine  the 
distance  the  assured  would  be  bound  to  tow,  but  simply 
whether  the  vessel  did  or  did  not  "go  out  in  tow." 

The  judgment  of  the  Superior  Court  was  in  favor  of 
the  defendants,  which  judgment  was  reversed  by  the 
Court  of  Queen's  Bench,  three  of  the  learned  judges  of 
that  court  being  in  favor  of  the  plaintiff,  and  two  in 
favor  of  the  defendants.  The  case  states :  "  The  loss  of 
the  plaintiff  not  being  disputed,  the  question  upon  the 
whole  case  is  whether  or  not  the  vessel  did  '  go  out  in 
tow/  and  whether  the  le^al  liability  for  the  loss  has 
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1879  attached  to  the  defendants  upon  a  proper  construction 
Tot      of  the  words  *  vessel  to  go  out  in  tow.' " 

^J*^^     The  yessel  did  not  go  out  of  the  harbour  or  port  of 

V*        Quebec  in  tow,  and  she  was  abandoned  with  cargo  by 

* *  reason  of  the  ice  four  days  after  leaving  the  harbour  and 

Ritchie,CJ.|^QforQ  reaching  the  Traverse, 

A  good  deal  of  evidence  was  given  as  to  the  custom 
of  the  port  of  Quebec  in  reference  to  the  distance  vessels 
were  usually  towed  at  the  season  of  the  year  this  vessel 
left ;  but  under  the  circumstances,  and  in  the  view  I  take 
of  this  case,  I  think  such  evidence  wholly  unimportant, 
the  only  question  being,  as  I  have  said,  in  the  words 
of  the  case,  "  whether  or  not  the  vessel  did  go  out  in 
tow  ?  "  and  not,  if  she  had  gone  out  in  tow,  how  far  she 
should  have  been  towed  in  order  to  comply  with  the 
warranty,  the  determination  of  this  latter  question 
being  dependent,  in  my  opinion,  on  several  considera- 
tions, such  as  the  lateness  of  the  season,  the  direction 
and  force  of  the  wind,  and  the  state  of  the  weather, 
and  possibly  the  usage  and  custom  of  the  port  of 
Quebec,  if  any  existed  in  relation  thereto. 

Should  it  become  necessary  on  any  future  occasion  to 
decide  this  question,  the  very  valuable  and  forcible 
observations  of  Mr.  Justice  CasauU  in  his  judgment  on 
the  point,  and  especially  the  reasons  he  assigns  why  a 
definite  length  of  towage  could  not  reasonably  be  fixed 
in  a  policy,  will,  in  my  opinion,  be  worthy  of  the 
greatest  consideration  by  whomsoever  the  duty  of 
discussing  and  determining  the  matter  may  be  cast ;  as 
at  present  advised  they  commend  themselves  to  my 
mind  with  great  force. 

I  think  the  warranty  had  reference  to  the  voyage 
and  not  to  the  position  of  the  vessel  in  the  harbour, 
that  the  primary  meaning  of  the  words  "  to  go  out  in 
tow  "  is  to  go  out  from  some  limits,  and  that  the  words 
of  the  policy^  "  from  Quebec  to  Oreenock^  vessel  to  go 
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out  in  tow,"  meant  that  she  was  to  go  out  in  tow  from      ^^^ 


the  limits  of  the  port  or  harbour  of  Quebec  on  said      Tmi 
voyage,  which  she  clearly  did  not  do.  IkI^^ 

The  captain  in  his  protest  says  they  got  the  pilot  ^    *• 
on  board  at  2  o'clock  p.m   (25th  November),  and  pro-      -— - 
ceeded  in  tow  of  a  steamer  from  the  loading  berth  to         ^* 
abreast  of  the  town,  where  they  came  to  anchor,  the 
wind  being  contrary,  the  people  being  employed  clear- 
ing up  the  decks  and  filling  the  water  casks.    On  the 
26th,  at  7  a.  m.,  they  hove  short,  but  the  wind  being 
light  and  variable  from  south-east  to  eastward,  they 
remained  at  anchor  during  the  day.    The  27th  com- 
menced with  light  variable  winds  and  snow ;  the  wind 
increasing  at  9  o'clock  a.m.  they  got  under  way,  and 
set  all  possible  sail  and  proceeded  down  the  river  under 
the  pilot's  directions ;  that  she  subsequently  got  into 
the  ice,  and  on  the  80th  November  was  abandoned. 

The  pilot  who  took  the  vessel  down  the  river  says : — 

The  Emigrant  was  lying  at  HalVa  booms  when  I  went  on  board. 
She  was  taken  out  from  the  booms  by  a  steam  lug.  She  had  the 
same  crew  that  she  came  into  port  with.  None  of  her  crew  left  her* 
She  was  moved  out  from  the  booms  by  one  of  the  little  harbour  tugs 
that  move  ships  out  into  the  harbour.  She  was  moved  by  the  tug  as 
far  as  Indian  Cove,  which  was  an  hour  and  a  half  or  two  hours'  work. 
There  vras^a  light  easterly  wind,  and  we  cast  anchor.  The  tug  went 
back  again,  because  with  that  tug  we  could  not  go  any  further ;  it  was 
no  use.  That  same  evening  the  master  went  a«^hore  to  see  if  he  could 
get  a  good  steamer. 

It  was  shown  on  the  trial  and  admitted  on  the  argu- 
ment that  the  place  where  the  vessel  anchored  and 
remained  till  the  27th  November  was  in  the  harbour 
of  Quebec,  some  four  or  five  miles  from  its  limit.  It  is, 
to  my  mind,  very  clear  from  this  testimony  that  the 
vessel  was  towed  from  her  loading  berth  to  another 
part  of  the  harbour  where  she  came  to  anchor  prepara- 
tory to  proceeding  on  her  voyage,  and  that  she  did  not 
leave  her  loading  berth  with  the  intention  then  and 
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^^     there  of  commencing  and  continuing  her  voyage  with- 

Thb      out  farther  delay,  bat  merely  changed  her  position  in 

IhZ' Oo^*^  the  harbour  with  the  intention  of  remaining  in  the  port 

V*       till  everything  was  ready  to  enable  her  to  go  to  sea, 

! '  that  is,  until  her  water  casks  were  filled  and  the  captain 

Ritchie,CJ.  j^^  obtained,  what  he  evidently  thought  could  be  got,  a 
suitable  steamer  to  tow  him  out.  The  captain  says  after 
she  came  to  anchor  in  the  harbour  the  men  were  employ- 
ed filling  the  water  casks,  and  it  is  clear  without  water 
the  vessel  could  not  have  been  in  a  seaworthy  condition 
to  proceed  on  her  voyage,  and  the  captain  left  the  vessel 
and,  in  the  words  of  the  pilot,  *'  went  ashore  to  see  if  he 
could  get  a  good  steamer,"  that  is,  to  get  just  what,  in 
my  opinion,  the  warranty  in  the  policy  required  him 
to  have,  viz. :  a  steamer  fit  and  competent  to  tow  the 
vessel  fix>m  the  port  and  harbour  of  Quebec  out  on  her 
voyage  to  Oreenock^  the  harbour  tug  which  had  taken 
the  vessel  from  her  loading  berth  to  another  x>osition  in 
the  harbour  not  being  of  sufficient  capacity  or  ability 
to  tow  him  out  on  his  voyage,  as  the  pilot  says : — "  the 
captain  went  back  again,  because  with  that  tug  we 
could  not  go  any  further,  it  was  no  use." 

The  unreasonableness  of  the  construction  contended 
for,  that  the  towing  out  was  only  intended  to  be  from 
the  loading  berth  into  the  stream  in  the  harbour,  because 
of  the  uselessness  of  such  a  warranty  to  the  assurer,  is 
so  forcibly  pointed  out  in  the  judgment  of  Mr.  Justice 
CasauHf  and  with  which  I  entirely  agree,  that  further 
observations  are  not  required  from  me. 

As  therefore,  in  my  opinion,  the  vessel  had  never  got 
under  way  with  the  bond  fide  intention  of  prosecuting 
her  voyage  at  once  and  without  any  further  delay  until 
the  27th  Nov.,  when  she  sailed  out  of  the  harbour  and 
I)ort  of  Qtf^frec,  with  the  then  intent  of  commencing  and 
prosecuting  her  said  voyage,  and  as  she  did  not  then 
go  out  in  tow  there  was  a  clear  breach  of  the  warranty, 
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and  the  plaintiff  cannot  recover.    In  other  words,  the      1^79 

towing  from  the  loading  berth  to  another  part  of  the      Tbb 

harbour  was  not  a  compliance  with  either  the  letter  or  ^j^P^q^ 

the  spirit  of  the  warranty.    I  think  the  appeal  should        ». 
,       „         J  Connolly. 

be  allowed.  

Ritohie,CJ. 

Strong,  J.,  was  of  opinion  that  the  judgment  of  the      

Court  below  should  be  reversed,  and  read  a  written 
judgment  stating  his  reasons  for  that  conclusion. 

FouBNiEB,  J.,  was  of  opinion  that  the  judgment  of 
the  Court  below  should  be  affirmed. 

Henby,  J. : — 

Vhis  is  an  action  on  a  policy  of  insurance,  and  the 
respondent's  right  to  recover  is  only  contested  on  one 
point.  The  policy  makes  insurance  to  the  extent  of 
|S,000  on  wooden  goods  on  board  the  barque  Emigrant, 
which  sailed  from  Quebec  to  Oreenock  on  the  24th 
November,  1871,  *7Ae  vessel  to  go  out  in  tow^  She  took  in 
her  cargo  and  was  towed  out  from  her  loading  berth  as 
far  as  Indian  Cove.  From  that  point  she  proceeded 
under  sail,  but  was  met  by  easterly  storms  and  drift 
ice  which  effectually  barred  her  further  passage  down 
the  river,  and  she  was  subsequently  in  a  few  days  lost. 
The  loss  of  the  respondent  is  admitted,  and  the  question 
upon  the  case  presented  arises  upon  the  issue  raised  by 
the  appellants'  plea,  that  the  vessel  did  not  go  out  in 
tow,  within  the  terms  of  the  contract  as  evidenced  by 
the  requirement  of  the  policy  in  the  words  before 
stated.  This  defence  does  not  arise  upon  any  represen- 
tation, written  or  verbal,  of  the  respondent,  nor  need 
the  words  in  question,  although  technically  character- 
ized as  a  warranty,  be  so  construed  We  have  no  repre- 
sentation made  by  him,  or  any  contract  signed  by  him. 
and  technical  rules  of  construction  of  representations 
or  warranties  are  not  strictly  applicable.    In  both  they 
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^W9     are  in  doubtful  cases  construed  against  the  parties 

Tn      whose  lanfifuage  is  used.    Their  insertion  in  the  policy 
^I^^^Sperates  simply,  in  my  view,  as  a  condition  imposed  by 

^'       it,  the  failure  to  perform  which  would  render  it  voidable. 

i..^    '  Its  embodiment  in  the  policy  is  no  evidence  that  the  res- 
^]^     pondent  previous  to  its  issue  made  any  representation, 
promise  or  warranty  whatever ;  but  his  acceptance  of 
the  policy  amounts  to  an  agreement  on  his  part,  that 
unless  the  condition  be  fulfilled  the  policy  may  be  held 
void,  and  that  his  right  to  recover  shall  be  contingent 
on  the  performance  of  the  prescribed  condition.    There 
are  cases  where  a  transfer  of  the  possession  of  property 
takes  place,  and  where  a  party  otherwise  derives  a 
benefit  or  advantage  from  the  contract,  and  a  condition 
imposed  by  the  agreement  is  held  to  be  a  warranty,  but 
that  feature  is  absent  from  the  present  case,  for  the 
party  has  no  insurance  or  other  benefit,  except  that 
arising  from  the  i)olicy  with  the  condition  annexed  to 
it.    Although  I  have  thought  it  proper  to  distinguish 
as  I  have  done,  I  am  not  the  less  ready  to  say  that  in 
the  shape  of  a  condition  precedent  it  is  binding  upon 
the  respondent  to  the  extent  it  legally  goes.    Taking 
then,  the  words  in  questiop  as  a  condition  precedent 
in   the   way  I  have  stated,  we  must   first  ascertain 
their  extent   and  meaning,   and,   in   doing  so,  con- 
sider    how    the    parties    to    be    affected    by    them 
must  be    concluded  to    have    used    and  understood 
them,  if,  from  their  vagueness,  that  is  possible.    It  is 
not  sufficient  to  arrive  at  a  conclusion  only  as  to  how 
the  insurer  used  them,  as,  the  condition  forming  as  it 
does  a  substantial  part  of  the  contract  we  must  also 
see  that  the  insured  understood  them  in  the  same  way. 
It  cannot  be  a  contract  without  the  express  or  implied 
agreement  of  both  parties  to  it. 

The  expression  "  to  go  out  in  tow  "  is,  per  se,  unintel- 
ligible, and,  in  this  case,  the  onus  of  proving  its  mean- 
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ing  and  application  is  upon  the  appellants.    Failure  on      1879 
their  part  by  legal  evidence  to  establish  an  agreement,      t^ 
the  breach  of  which  is  sufficient  to  avoid  the  contract,  ^^nj^^ 
must  enure  to  the  success  of  the  respondent.  v- 

Parol  evidence  is  not  admissible  to  vary,  control,  or  con-      

tradict  a  written  agreement ;  but  is  admitted,  as  in  other  S®^  ^^ 
cases  of  mercantile  instruments,  to  explain  the  language 
of  a  policy  according  to  the  known  usage  of  trade. 
Usages  of  trade  are  local  as  well  as  general,  and  are 
known,  or  presumed  to  be  known,  in  any  locality,  to  or 
by  every  one  engaged  in  any  particular  trade  or  busi- 
ness to  which  they  are  applicable.  So,  particular 
terms,  or  provisions  employed  or  made,  have  authorita- 
tive and  prescribed  application,  and,  when  used  in 
contracts,  are  as  well  understood  as  if  specially  recited 
or  explained.  That  is  why  evidence  of  them  is  admit- 
ted. The  well  known  and  fully  accepted  technical 
meaning  of  such  terms  is  properly  assumed  to  have 
been  in  the  minds  of  contracting  parties  when  using 
them,  and  their  presence  in  a  contract  manifests  their 
intentions  as  fully  as  if  stated  at  length,  embracing,  as 
it  does,  the  principle  that  that  is  certain  which  can 
legitimately  be  made  certain.  The  appellants'  plea  is 
that  " '  the  vessel  to  go  out  in  tow '  meant,  according 
to  the  usage  in  the  port  of  Quebec,  that  the  said  vessel 
should  be  towed  by  a  tug  from  Quebec  to  some  point 
in  the  Eiver  St.  Lawrence  below  the  Traverse.^^  Has  he 
proved  that  ?  I  have  read  and  studied  the  evidence  he 
adduced  in  the  trial,  and  so  far  from  proving  any  usage 
of  trade,  it  has  shown  that  no  such  usa/re  existed.  The 
great  majority  of  his  witnesses  distinctly  say  there 
was  no  such  usage  of  trade.  It  appears  that  late  in 
the  season  it  was  usual  for  vessels,  if  a  fair  wind  did  not 
prevail,  to  use  a  tug,  sometimes  below  the  Traverse 
(about  60  miles),  other  times  to  the  Brandy  Pots  (about 
100  miles),  and  again  sometimes  to  Bic  (about  16Q 
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1879  miles  ;  but  the  witnesses  of  the  appellants,  as  well  as 
The      those  of  the  respondent,  say  there  was  no  usage  of  trade 

Pbovinoial  applicable,  or,  indeed,  any  at  all,  on  the  subject  of  towing. 

^.^^  After  so  stating,  they  were,  as  I  think,  very  improperly 
^_    '  permitted  to  give  each  his  own  interpretation  of  the 

Ee^y,  J.  ^ords  used.  Some  of  them  said  the  term  "  to  tow  out " 
meant  below  the  Traverse,  another  "as  far  as  the  Traverse, 
Brandy  Pots  or  JBtc."  The  issue  was  not  dependent  on 
the  ideas  of  those  witnesses  as  to  the  application  of  the 
words,  and  the  various  views  given  even  by  the  appel- 
lants' own  witnesses  show  how  absurd  it  was  to  have 
admitted  such  evidence  at  all.  The  condition  is  not 
to  be  affected  by  the  mere  opinions  of  witnesses  as  to 
its  legal  effect.  The  evidence  must  be  sufficient  to 
enable  us  to, draw  a  necessary  and  irresistible  conclu- 
sion as  to  the  certainty  of  what  was  meant  by  the 
condition,  arriving  at  it  without  any  mere  speculations 
as  to  the  understanding  of  the  parties  to  the  contract, 
but  on  proof  of  the  existence  of  a  custom  or  usage. 
Taylor  in  his  work  on  evidence  (1)  referring  to  the  sub- 
ject of  customs  and  usages  of  trade,  says : 

But  in  all  these  oases  it  is  the  foci  of  a  general  usage  or  practice 
prevailing  in  the  particular  trade  or  business,  and  not  the  mere 
judgment  and  opinion  of  the  witnesses,  which  is  admissible  in 
evidence,  and  that  is  without  doubt  the  rule  and  law. 

And  at  page  1024  says  : — 

Before  quitting  this  subject,  it  may  be  observed  that  much  ii\}us* 
tice  is  frequently  occasioned  by  the  daily  habit  of  admitting  evidence 
of  usage,  which  though  ostensibly  received  for  the  purpose  of  explain- 
ing a  written  contract  or  other  instrument,  has  too  often  the  effect 
of  putting  a  construction  upon  it  which  was  never  contemplated  by 
the  parties  themselves,  and  which  is  at  variance  with  their  real  in- 
tentions. In  this  view  some  of  the  highest  legal  authorities,  both  in 
England  and  America,  concur. 

If  then  experience  has  shown  injustice  resulting  from 
permitting  evidence  even  of  known  custom  and  usage 

(1)  P.  1Q28. 
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to  prevail  in  the  construction  of  written  documents,  1879 

how  much  greater  injustice  might  be  fairly  expected  to  thb 

result  in  cases  where  no  such  custom  or  usage  existed,  ^J^^^ 

but  decisions  were  to  follow,  as  in  this  case,  the  mere  «• 

Coif  NO  LL7 

opinion  of  witnesses  as  to  the  meaning  of  the  condition      

set  up  by  the  appellants.  H^py,  j. 

The  appellants  have  undertaken  in  their  plea  to 
give  satisfactory  evidence  of  a  custom  or  usage,  but 
they  have  signally  failed  to  do  so.  Their  defence  does 
not  rest  upon  the  mere  opinions  of  witnesses,  but  upon 
evidence  of  a  generally  adopted  and  ^well  recognised 
usage  of  trade. 

The  doctrine  laid  down  by  Tindal^  C.  J.,  in  Lewis  v. 
Marshall  (1),  as  to  the  proof  necessary  in  such  cases 
entirely  sustains  the  position  I^have  taken : 

In  order  therefore  to  vary  the  ordinary  meaning  of  such  plain 
words  and  to  make  them  comprise  passengers  and  passage  money  as 
well  as  goods,  we  think  the  evidence  ought  to  have  been  clear,  cogent 
and  irresistible.  Whereas  at  the  trial,  although  two  witnesses  spoke 
of  the  usual  course  and  practice  of  the  trade,  the  third  spoke  of  his 
own  judgment  only  ]  no  instance  of  such  construction  is  stated  by 
any  of  the  witnesses  within  his  own  knowledge.  •  •  •  • 
The  fair  inference  to  be  drawn  from  thoir  testimony  at  the  trial 
appears  to  us  to  be — that  it  is  custoui  try,  in  calculating  the  earnings 
of  a  ship,  or  making  up  the  account  of  the  earnings,  to  include  money 
paid  for  steerage  passengers,  but  there  is  no  general  usage  that  in  a 
contract  of  this  description  such  meaning  should  prevail. 

It  will  be  observed  that,  although  two  witnesses 
"  spoke  of  the  usual  course  and  practice  of  the  trade,"  it 
was  considered  insufficient.  In  this  case  all  the  wit- 
nesses show  there  was  no  such  usage  at  all. 

We  must  in  this  case  construe  the  word  '*  out "  from 
the  position  of  the  vessel  at  the  time  and  from  a  consi- 
deration of  the  maritime  features  of  the  voyage  she  had 
to  perform.  If  she  were  at  anchor  or  at  a  wharf  in  a 
harbor  within  a  few  miles  of  the  open  sea,  we  would 
necessarily  assume  it  to  mean  out  side  of  ^that  harbor 

(1)  7  M.  &  a.  745. 
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1879      because  there  would  be  but  one  "  out "  that  could  have 

Thb      been  intended,  but  "  out "  in  reference  to  the  passage  of 

^i?7^  Oo^^  a  vessel  from  her  loading  berth  at  Quebec  from  which 

V.        vessels  are  usually  towed  to  the  main  part  of  the  St. 

*  Lawrence  River,  and  thence  down  it,  requires  proof  as 

Henr^  J.  ^^  ^^q  meaning  of  the  term,  if  anything  more  than  tow- 
ing out  from  the  wharf  into  the  stream  is  meant.  Ono 
party  using  it  might  mean,  as  one  of  the  appellants' 
witnesses  stated,  only  from  the  loading  berth  into  the 
stream.  He  says :  *'  many  times  even  in  that  season," 
referring  to  the  last  week  in  November,  "  they  only  get 
towed  out  from  their  berth  into  the  stream,  and  if  the 
wind  is  fair  I  do  not  see  that  they  have  any  occasion  to 
be  towed  further."  What  evidence  have  we,  then,  that 
either  of  the  parties  intended  to  prescribe  for  anything 
further  ?  What  evidence  that  even  the  insurer  meant 
anything  else  ?  What  twenty  witnesses,  or  any  number, 
might  think  the  words  meant  cannot  be  used  to  bring 
home  to  the  minds  of  the  contracting  parties  when  the 
policy  was  issued  a  similar  understanding  and  use  of 
them.  The  respondent  does  not  rest  his  defence  of  the 
charge  of  the  breach  of  the  condition  as  construed  by 
those  witnesses,  but  on  their  and  other  evidence  to  sus- 
tain the  allegation  that  the  policy  should  be  voidable 
by  satisfactory  proof  of  the  existence  of  the  usage  of 
trade  at  Quebec. 

One  of  the  appellants'  witnesses,  Alexander  Frazer,  in 
his  direct  evidence,  when  asked  about  a  *'  general  usage 
as  to  the  towing  of  vessels  in  the  latter  part  of  Nov- 
ember," says : 

I  do  not  know  that  there  is  any  special  distance  regulated  by 
usage.  It  is  entirely  a  matter  of  bargain  between  the  parties. 
The  towage  extends  any  distance  you  please. 

Here,  then,  is  a  witness  of  the  appellants  who  says 
he  has  '^  been  doing  business  in  Quebec  as  a  marine 
insurance  agent  for  upwards  of  twenty  years,  and 
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covered  a  great  many  risks  via  the  St.  Lawrence"  1879 
and  he  never  heard  of  anp  such  usage  of  trade^  and  I  Tra 
ask  who  conld  have  been  placed  in  a  more  favorable  ^^J^^^^ 
X>08ition  to  have  heard  of  and  known  it,  had  any  snch  «. 
existed.  Another  witness  (also  an  insurance  agent  for  .... 
over  25  years)  says :  "  The  terms  are  ambiguous,  ^^^[7>  "^^ 
and  the  ambiguity  consists  in  no  distance  being  men- 
tioned ;''  and  further  as  to  policies :  "  There  is  general  I j^ 
a  paint  mentioned  to  which  the  vessel  should  be  towed. 
In  the  absence  of  any  distance  being  mentioned,  I  would 
understand  that  the  vessel  should  be  towed  clear  of  the 
wharf.  I  should  understand  the  vessel  was  to  be 
hauled  out  from  her  loading  berth  by  a  tug."  Is  the 
testimony  of  those  two  witnesses  to  prevail,  or  that  of 
others  who  think  the  words  of  the  condition  would 
necessitate  a  towing  as  far,  at  least,  as  the  Traverse  ? 
Or,  in  the  uncertainty,  what  can  we  say  was  intended 
by  the  parties  to  the  policy?  Does  it  not,  with  such 
evidence,  amount  to  the  wildest  speculation  to  declare 
in  favor  of  such  a  position  as  that  contended  for  by  the 
appellants  ?  Or,  even  if  we  could  speculate  satisfac- 
torily, do  not  the  rules  of  evidence  and  for  the  construc- 
tion of  written  documents  interpose  wise  and  salutary 
bars  against  such  a  course  ?  What  is  there  in  the  whole 
evidence  to  show  the  insured  intended  to  be  bound 
to  tow  beyond  the  towing  into  the  stream,  or,  if  further, 
which  of  the  other  distances  did  the  insurer  mean  ? 
The  latter  desires  by  his  plea  to  be  governed  by  an 
alleged  general  usage  of  the  port,  which  is  proved  not 
to  exist.  It  is  not  the  province  of  a  court  to  make 
issues  for  parties,  but  to  determine  their  rights 
under  those  submitted.  Who  can  say,  then,  that 
the  only  issue  tendered  by  defendant  should  not, 
on  the  evidence,  entirely  fail  ?  But  the  former 
is  not  to  be  deprived  of  his  insurance  for  which 
he  paid,  in  the  absence  of  clear  proof  that  it  is  not  in 

18 
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1879  accordance  with  his  agreement.  The  condition,  in 
Thb      the  bald  state  it  api)ears,  and  the  evidence  produced, 

"^^Oo^^  launch  ns  npon  a  broad  sea  of  doubtful  and  difficult 

».        speculation  through  the  want  of  the  necessary  pioi)er 

'  direction  and  reference ;  and  we  are  left  to  find  safety 

Hemy,  J.  fyQ^jy  tj^^  fQgg  j^^  jj^gj  ^hich  the  evidence  has  created 

by  recourse  to  the  only  legitimate  means  open  to  us, 
and  that  is,  to  steer  by  rules  [wisely  adopted  for  such 
cases.  The  abnormal  atmosphere  should  never  have 
been  permitted  to  encompass  or  perplex  us,  but,  having 
done  so,  we  must  shake  off  all  improper  influences  and 
seek  an  atmosphere  where  legal  lights  and  provisions 
will  enable  us  to  proceed  more  securely  and  satisfac- 
torily. 

In  what  I  have  already  said  is  included  the  declara- 
tion that  the  greater  x>ortion  of  the  evidence  herein, 
besides  having  been  improperly  received,  is  wholly 
immaterial,  as  inapplicable  to  the  issue ;  but  if  even  we 
were  permitted  to  consider  it,  we  would  not  be  justified 
in  concluding  that  the  weight  of  it  is  with  the  appel- 
lants. Taking  it,  as  given,  for  both  parties,  the  weight 
of  it  is  wholly  with  the  respondent.  The  insurer  may, 
for  argument's  sake,  be  assumed  to  have  meant 
that  the  towing  "out"  should  be  at  least  as  ten 
as  the  "  Traverse  ;  "  but  to  bind  the  insured  we  must 
have  evidence  that  he  so  understood  it,  for  he  may  have 
considered  it  but  as  a  provision  for  towing  into  the 
stream — ^for  that  would  in  the  ordinary  construction  of 
the  words  be  sufficient — and  upon  that  understanding 
paid  the  premium  and  accepted  the  policy.  The  onus  is 
therefore  on  the  appellant  to  prove  that  the  respondent 
must  have  understood  the  condition  as  requiring  a  tow- 
age at  least  as  far  as  the  '"Traverse"  The  plea  is  not  that 
the  words  "  to  go  out"  in  tow  mean  a  reasonable  distance. 
If  it  were,  we  should  consider  what  was  a  reasonable 
distance  all  things  considered,  but,  not  being  so,  the 
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1879  A  policy  ought  to  be  so  framed  that  he  who  runs  may  read.    It 

ir^       ought  to  be  framed  with  such  deliberate  care  that  no  form  of  expresssion 

pRoyorciAL  l>y  which,  on  the  one  hand,  the  party  assured  can  be  caught,  or  by 

Ins,  Co.    which,  on  the  other,  the  company  can  be  cheated,  shall  be  found 

CoxNOLLT  ^P^^  ^^^  ^^  ^^  ^^'    Nothing  ought  to  be  wanting  in  it,  the  absence 

....       of  which  may  lead  to  such  results.    When  you  consider  that  such 

Henry,  J.  contracts  as  this  are  entered  into  with  men  in  humble  conditions  of 

"""^       life,  who  can  but  ill  understand  them,  it  is  clear  that  they  ought  not 

to  be  framed  in  a  manner  to  perplex  the  judgments  of  the  first  judges 

in  the  land,  and  to  lead  to  such  serious  differences  of  opinion 

amongst  them. 

In  Fiiton  v.  Accidental  Death  Insurance  Co,  (1), 
Willes,  J.,  says : 

It  is  extremely  important,  with  reference  to  insurance,  that  there 
should  be[a  tendency  rather  to  hold  for  the  assured  than  the  com- 
pany, where  any  ambiguity  arises  on  the  face  of  the  policy. 

The  appellants  in  this  case  have  inserted  a  condition 
in  the  most  ambiguous  terms.  They,  having  put  their 
own  construction  upon  it  in  their  plea,  have  estopped 
themselves  from  urging  any  other,  but  they  have 
signally  failed  to  sustain  it  by  legal  evidence. 

To  show,  under  the  evidence,  how  ineffectual  and 
uncertain  the  condition  is,  it  is  not  amiss  to  make  a 
further  reference  or  two  to  its  terms.  It  has  been  stated 
by  some  of  the  witnesses  that  it  is  sometimes  considered 
necessary  that  a  "  tow  out  "  should  extend,  not  only  to 
the  Traverse^  but  to  the  Brandy  Pots,  and  even  as  far 
as  Bic.  With  the  wind  ahead,  independently  of  the 
terms  of  any  insurance  policy,  it  would,  no  doubt,  to 
hasten  the  voyage  and  lessen  the  risk,  be  often  advis- 
able to  tow  beyond  the  Traverse,  or  the  Brandy  Pots, 
or  sometimes  as  far  as  Bic,  or  further,  even ;  but  the 
evidence  clearly  shows  the  course  a  straight  one,  and 
that  with  a  leading  wind  no  towing  at  all  is  abso- 
lutely necessary.  There  are  no  crooked  channels  to 
pass,  and  therefore  in  the  ordinary  state  of  things  no 
absolute  necessity  for  towing. 

(1)  17  C.  B.  N.  S.  122. 
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Suppose  this  vessel  went  altogether  under  sail  from     1^79 
her  place  in  the  stream,  got  safely  and  expeditiously      Thi 
to  the  ocean  and  was  subsequently  lost  on  her  voyage,  it  ^1'"'^^'' 
would  seem   hard  that  the  insurer  should  have  no       ^' 

recourse  under  his  jwlicy ;  but  if  the  appellants  conten-      

tion  is  right  he  would  have  to  suffer  the  loss — for  the  S®^^«^« 
I)olicy  would  be  avoided  in  that  case  as  in  the  present 
circumstances.  Suppose,  however,  she  had  been  towed 
so  as  to  clear  the  Traverse,  but  the  tug  there  left  her 
and  she,  proceeding  under  sail,  was  lost  before  she  reach- 
ed the  Brandy  Pots,  and  to  an  action  on  the  policy  the 
insurer  pleaded  that  she  should  according  to  general 
usage  have  been  towed  past  the  Brandy  Pots,  would 
not  the  evidence  on  this  trial  be  wholly  insufficient  to 
sustain  such  a  contention  ?  Or  why,  if  a  good  defence, 
as  far  as  the  "  Traverse,^'  or  the  "  Brandy  Pots''  would  it 
not  in  the  absence  of  any  controlling  usage  be  as 
good  as  far  as  " Bic''  or  why  limit  it  even  to  the  latter, 
for  that  is  still  the  river  St.  Lawrence ;  and,  in  the  case 
of  adverse  wind  or  weather,  it  might  be  advisable,  to 
shorten  the  voyage  and  lessen  the  risk,  that  the  towing 
should  be  extended  much  farther?  These  are  very 
proper  considerations  for  owners  and  navigators  of  ships 
in  balancing  the  advantages  against  the  necessary 
additional  risk  incurred.  The  insurer,  who  takes,  to  the 
amount  of  a  policy,  the  place  of  the  owner  in  that  res- 
pect, has,  no  doubt,  the  right  to  prescribe  his  own  con- 
ditions, and  in  doing  so  directs  the  owner  as  the  latter 
would  his  sailing  master.  The  latter  is  answerable 
for  disobedience  of  his  owner's  orders  when  explicitly 
given,  and  if  the  master  of  this  ship  had  received  orders 
that  the  vessel  should  go  out  in  tow  merely  without 
stating  or  limiting  any  point  or  distance,  and  that  there 
existed  no  generally  acknowledged  usage  of  the  port  to 
fix  the  one  or  the  other,  the  master  might  fairly  assume 
the  directions  to  be  followed  by  a  towing  to  the  nearest 
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1870     usual  point  from  his  loading  beith,  where  the  voyage 

T^      commenoed.    And,  in  case  of  loss  or  damage,  if  the 

^^'oo^  owner  sought  legal  redress,  he  would  be  very  properly 

*«.    '   told  that  if  he  wished  the  towing  to  have  extended 

CoNwoLLT.  fy^^^^^  t^  should  have  given  directions  to  that  end  in 

Henry,  J.  tmmistakable  and  unambiguous  language.    For  similar 

~~     reasons  a  like  ruling  should  appear  in  our  decision  in 

this  case. 

The  language  of  such  a  condition  should  be  in  itself 
certain,  or  be  governed  and  explained  by  some  existing 
usage  by  reference  to  which  it  would  become  certain. 
How  can  we  say  that  if  terms  such  as  pleaded  had  been 
distinctly  stated,  the  re8i>ondent  would  have  agreed  to 
them  or  accepted  the  policy  on  them  ? 
Addison  in  his  work  on  contracts  says  (1) : 

Customary  rights  and  incidents  univevsally  attaching  to  the  SHbjeot* 
matter  of  the  contract  in  the  place  and  neighborhood  where  the 
contract  was  made,  are  impliedly  annexed  to  the  written  language 
and  terms  of  the  contract,  miless  the  custom  is  particularly  and 
expressly  excluded.  •  •  •  ^|^^  parol  evidence  thereof 
may  consequently  be  brought  in  aid  of  the  written  instrument.  * 
*  *  The  principle  on  which  the  evidence  is  admitted  is,  that 
the  parties  have  set  down  in  writing  those  only  of  the  terms  of  the 
contract  which  were  necessary  to  be  determined  in  the  particular 
case,  leaving  to  implication  and  tacit  understanding  all  those  general 
and  unvarying  incidents,  which  a  untform  usage  would  annex,  and 
according  to  which  they  must  be  considered  to  contract,  unless  they 
expressly  exclude  them. 

And  cites  eight  authorities  to  which  it  is  unnecessary 
to  refer. 

In  this  doctrine  is  contained  the  rule  of  law  by  which 
we  and  parties  interested  are  bound. 

The  appellants  were  bound  under  the  plea  to  have 
shown  those  "  unvarying  incidents  which  a  uniform 
usage  would  annex  "  to  the  wordi^  of  the  condition,  and' 
having  totally  failed  to  do  so,  I  think  the  appeal  should 

^1}  7th£d.voLl,P;184« 
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be  disallowed  and  the  judgment  of  the  Oonrt  below      1^^ 
affirmed  with  coats.  Thb 

PSOYIKOIAL 

Taschereatt,  J. :—  ^\  ^' 

I  am  of  opinion  that  this  appeal  should  be  allowed.  ^^^'^' 
The  facts  of  the  case  have  been  fully  gone  into  by  the 
judgments  of  the  other  members  of  the  court,  and  I  will 
not  enter  into  useless  repetitions.  I  fully  concur  in  the 
opinion  that  the  words  **  vessel  to  go  out  in  tow  "  in  this 
policy  constituted  an  engagement  affecting  the  risk. 
Now,  it  is  not,  and  cannot  be  pretended,  that  the  mere 
moving  out  of  the  vessel  from  her  loading  berth  to  any 
other  place  within  the  harbour  was  an  act  by  which  the 
risk  was  in  any  manner  affected.  I  cannot  bring  my 
mind  to  believe  that  the  insurance  company  inserted 
these  words  in  the  policy  for  the  mere  purpose  of  obliging 
Ckmnolly  to  have  the  ship  towed  from  her  wharf  into 
the  stream,  and  that  Connolly  can  ever  have  been  under 
the  impression  that  he,  by  these  words,  merely  war- 
ranted <  that  the  ship  should  be  towed  out  a  few  hundred 
feet  from  her  wharf,  or  to  any  place  within  the  harbour. 
I  am  of  opinion  to  allow  the  appeal  with  costs. 

GWYNNE,  J.  :— 

I  confess  it  appears  to  me  that  we  have  only  to  regard 
the  nature  and  subject  of  the  contract,  and  the  season 
of  the  year  when  it  was  entered  into,  to  enable  us  to 
pronounce  our  judgment  that  it  was  not  the  intention 
of  the  parties  to  the  contract  that  the  condition  con- 
tained in  the  policy,  that  the  ship  insured  upon  her 
intended  voyage  from  Quebec  to  Greenock  should  "  go 
out  in  tow,"  should  be  satisfied  by  her  being  towed  out 
from  her-  berth  at  the  quay  or  dock  where  she  lay  into 
the  middle  of  the  river.  We  can  have  no  difficulty  in 
saying  that  nothing  short  of  her  being  towed  out  of  the 
harbour  of  Quebec  would  be  sufficient.    If  she  had  beeu 
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1879  towed  out  of  the  harbor,  the  question  would  have 
^^  arisen  whether  towing  her  just  out  of  the  limits  of  the 
^^""^0^  harbor  and  leaving  her  there  would  have  satisfied  the 
9.  condition,  but,  as  she  was  not  towed  even  so  far,  there 
owfOLLY.  ^^^^  ^  ^^  doubt  that  the  condition  was  not  fulfilled, 
Gwynne,  J.  ^^^  ^j^^^t  tj^^  defendants  were  entitled  to  judgment. 
The  defendants  pleaded  to  the  action  on  the  policy 
that  the  words,  "the  vessel  to  go  out  in  tow," 
meant,  and  was  a  warranty  that,  according  to  the 
usage  of  trade  in  the  port  of  Quebec^  the  vessel 
should  be  towed  by  a  tug  from  Qitebec  to  some  point 
on  the  river  St.  Lawrence  below  the  Traverse^  and 
that  the  vessel  did  not  go  out  in  tow.  The  question 
involved  in  this  issue  was, — whether  or  not  at  the  par- 
ticular season  of  the  year,  namely  the  25th  Nov.,  the 
latest  date  at  which  risks  are  assumed  at  all,  there  was 
a  usage  in  the  Port  of  Quebec  that  vessels  going  to  sea 
should  be  towed  out  of  the  harbour,  and  for  some  dis- 
tance down  the  river  on  their  way  ?  That  question 
being  answered  in  the  aflirmative,  it  is  for  the  court  to 
construe  the  contract,  in  the  light  of  that  usage,  as  one 
of  the  circumstances  surrounding  the  contract  The 
plaintiff  in  the  court  below,  wholly,  as  it  appears  to  me, 
misapprehended  the  issue.  By  the  manner  in  which  he 
interrogated  his  own,  and  cross-interrogated  the  defen- 
dants' witnesses,it  is  apparent  that  his  object  was  to  estab- 
lish that  the  words  "  the  vessel  to  go  out  in  tow  "  have 
acquired  no  special  meaning  in  mercantile  phraseolog^y 
requiring  a  vessel  to  be  towed  to  any  particular  point 
down  the  river ;  but  whether  they  had  or  not  was  not 
the  quesi  ion ;  the  sole  and  simple  question  was :  at  the 
particular  season  of  the  year  when  this  x>olicy  was  effec- 
ted, was  there  any  usage  prevailing  at  Quebec  that  ves- 
sels going  to  sea  should  be  towed  down  the  river  on 
their  voyage?  That  there  was  such  a  usage  was 
established,  I  must  say,  by  what  appears  to  me  the  most 
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xmdoubted,  and  almost  nncontradicted*  evidence,  and     1^79 
that  the  nsage  was  to  tow  down  as  far  as  might  be      t^ 
deemed  necessary  having  regard  to  the  state  of  the  wind  ^^^^^^ 
and  weather,  sometimes  beyond  the  Traverse,  but  ordi-        o. 

narily  at  the  date  of  the  departure  of  the  plaintiflTs      

vessel  at  least  as  far  as  the  Traverse.  Gwynno,  J, 

I  have  no  difficulty  whatever  upon  the  evidence  in 
finding  as  a  fact  such  to  be  the  usage ;  and  so  finding,  it 
follows,  as  a  point  of  law  that  the  condition  subject  to 
which  the  policy  was  granted  was  not  fulfilled,  and 
that  the  judgment  of  the  Superior  Court  in  favor  of  the 
defendants  should  be  affirmed. 

'     Appeal  allowed  with  costs. 
Solicitorb  for  api>ellants — Holt^  Irvine  Sf  Pemberton. 
Solicitors  for  respondent — Andrews^  Caron  4*  Andrews. 


KZEKTEL  McLEOD,  ASSIGNEE  OF)    k^^^rr.^.      1^79 
JBWETT  &  CO )  -^^P*^^-!*^^  »      — 


*June  2, 3. 
1^80 


AND 

THE    NEW    BRUNSWICK    RAIL- )  j.^^  ^  ^^^^  -FeTya. 

WAY    COMPANY J  ItESPONDKNTS.        ^ 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW 

BRUNSWICK. 

Ocmstrueiion  of  agreement — Property  in  lumber — Ownership  and 
control  of  lumber  until  payment  of  draft  given  for  stumpage 
under  the  agreement 

The  respondents,  owners  of  timber  knds  in  New  Brunswick,  granted 
to  Cis  8.Sk  lioense  to  cut  lumber  on  25  square  miles.  By  the 
license  it  was  agreed  inter  alia : 


*PunBirr — Ritchie,  C.  J.|  and  Strong,  Foumier,  Henry,  Taschereau 
and^Owynne,  J.  J. 
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18/0       "Said  ttumpage  to  be  paid  in  the  following  xnaaner:  Said  oom^ 
MoLbod  pc^y  f'hall  fi^t  deduct  from  the  amount  of  stumpage  on  the 

9.  timber  or  lumber  cut  by  grantees  on  this  license  as  aforesaid, 

The  Nbw  an  amount  equal  to  the  mileage  paid  by  them  as  aforesaid,  and 

Kaii  way  ^^^  wliole  of  the  remainder,  if  any,  shall,  not  later  than  the  1 5th 

Co.  April  next,  be  secured  by  good  endorsed  notes,  or  other  sufficient 

security,  to  be  approved  of  by  the  said  company,  and  payable  on 
the  15th  July  next,  and  the  lumber  not  to  be  removed  from  the 
brows  or  landings  till  the  stumpage  is  secured  as  aforesaid. 
"  And  said  oompany  reserves  and  retains  full  and  complete  owner- 
ship and  control  of  all  lumber  which  shall  be  cut  from  the  afore- 
mentioned premises,  wherever  and  however  it  may  be  situated, 
until  all  matters  and  things  appertaining  to  or  connected  with 
this  license  shall  be  settled  and  adjusted,  and  all  sums  due  or  to 
become  due  for  stumpage  or  otherwise,  shall  be  fully  paid,  and 
any  and  all  damages  for  non-performance  of  this  agreement,  or 
stipulations  herein  expressed,  shall  be  liquidated  and  paid« 
"  And  if  any  sum  of  money  shall  have  become  payable  by  any  one 
of  the  stipulations  or  agreements  herein  expressed,  and  shall 
not  be  paid  or  secured  in  some  of  the  modes  herein  expressed 
within  ten  days  thereafter,  then,  in  such  case,  sud  company 
shall  have  full  power  and  authority  to  take  all  or  any  part  of 
said  lumber  wherever  or  however  situated,  and  to  absolutely  sell 
and  dispose  of  the  same  either  at  private  or  pubUc  sale,  for  cash ; 
and  after  deducting  reasonable  expenses,  commisaions,  and  all 
sums  which  may  then  be  due  or  may  become  due  from  any 
cause  whatever,  as  herein  expressed,  the  balance,  if  any  there 
may  be,  they  shall  pay  over  on  demand  to  said  grantees,  after  a 
reasonable  time  for  ascertaining  and  liquidating  all  amounts  due, 
or  which  may  become  due,  either  as  stumpage  or  damages." 

For  securing  the  stumpage  payable  to  respondents  under 
this  license  C,  A  S.  gave  to  the  respondents  a  draft  uj  on 
/.  d:  Oo.j  which  waa  accepted  by  /.  dt  Co.,  and  approved  of  by 
the  respondents,  but  which  was  not  paid  at  maturity.  After 
giving  the  draft  C  &  S.  sold  the  lumber  to  /.  <tr  Cb.,  who  knew 
the  lumber  was  cut  on  the  plaintiff's  land  under  the  said 
agreement.  J.  dc  Co,  failed,  and  appellant,  their  assignee,  took 
possession  of  the  lumber  and  sold  it. 

Eeld^VQv  Strong,  Taschereau  and  Gwynntj  J.  J.,  (affirming  the 
judgment  of  the  court  below,)  Ritchie,  C.  J.,  and  FoumUr 
and  Henry,  J.J.,  dissenting,  that  upon  the  case  as  submitted, 
and  by  mere  force  of  the  terms  of  the  agreement,  the  absolute 
property  in  the  lumber  in  question  did  not  pass  U)  Cds  8.  im- 
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awdiately  apon  the  receipt  by  the  oompany  of  the  aooepted  1879 

draft  ot  0.  &  S*  on  /.  <k  Co.,  and  that  appellant  was  liable  for  the  j/'T^ 

actual  payment  of  the  stumpage.  ^^ 

The  court  being  equally  divided,  the  judgment  of  the  court  Trb  Nbw 

below  was  aflLrmed.  Brunswick 

Railway 

This  was  an  appeal  from  the  Supreme  Court  of  New 
Brunswick  on  a  special  case  submitted  to  that  Court,  as 
follows : — 

^'  The  New  Brunswick  Railway,  plaintiffs,  and  Ezekiel 
McLeod,  assignee  under  the  Insolvent  Acts  of  1869  and 
1875  of  the  estate  of  Edward  D.  Jewett  and  Oeorge  K. 
Jewett,  insolvents,  defendant.  The  plaintiffs,  being 
the  owners  in  fee  of  certain  lands  in  the  County  of 
Madawaska,  granted  to  William  H.  Cunliffe  and  S. 
Walter  Stephens  a  license  to  cut  lumber  thereon,  of 
which  license  a  copy  is  hereunto  annexed,  marked  ''  A." 

'*  The  said  Cunliffe  and  Stephens  under  such  license 
entered  upon  the  lands  of  the  said  plaintiffs  therein 
described,  and  cut  thereon  a  large  quantity  of  lumber, 
viz.,  2,819,450  superficial  feet  of  spruce  logs,  and  169,820 
sui>erficial  feet  of  pine  logs.  That  the  quantity  of  such 
lumber  was  soaled  by  a  person  appointed  by  the  said 
plaintiffs,  and  a  return  thereof  duly  made  to  them. 
That  the  correctness  of  such  scaler*s  return  was  admitted 
by  the  said  Cunliffe  and  Stephens.  That  the  stumpage 
payable  to  the  said  plaintiffs  for  such  lumber  amounted 
to  the  sum  of  two  thousand  nine  hundred  and  nine 
dollars  and  nine  cents  ($2,909  09),  and  for  securing  the 
payment  of  the  same  on  the  15th  day  of  July,  1875,  in 
terms  of  the  said  license,  the  said  Cunliffe  and  Stephens 
gave  to  the  said  plaintiffs  a  draft  of  date  the  29th  of 
April»  1875,  in  favor  of  Alfred  Whitehead,  Esq.,  the  land 
agent  of  said  plaintiffs,  or  order,  upon  the  firm  oi  E.  D. 
Jewett  Sf  Co.,  of  Saint  John,  for  the  said  sum  of  $2,909.09, 
of  which  draft  a  copy  is  hereunto  annexed,  marked 
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1879         "That  the  said  E.  D.  Jewett  3^  Co.,  upon  whom  the  said 

MoUoD    draft  was  drawn,  duly  accepted  the  same.    That  the 

Thb^Nbw  ^^^^  Alfred  Wliilehead,  land  agent  for  the  said  plaintiffs, 

Brunswick  accepted  and  approved  of  the  said  security  for  the 

Co.      sftid   plaintiffs,  and  endorsed  the  said  draft   to  the 

— -  Bank  of  British  North  America,  Saint  John,  for 
the  purpose  of  making  collection  of  the  amount 
of  the  said  draft  for  the  said  plaintiffs.  That  on 
the  16th  day  of  July,  A.D.  1876,  when  the  said 
draft  became  payable,  it  was  duly  presented  for 
pa3rment,  and  payment  thereof  was  refused,  the  said 
draft  dishonored,  and  notice  of  such  dishonor  duly 
given.  That  the  said  E.  D.  Jewett  Sc  Co.  claim  that, 
after  their  acceptance  of  the  said  draft  of  the  29th  day 
of  April,  1876,  and  prior  to  the  16th  July,  1876,  the  said 
Cunlife  and  Stephens  made  a  sale  and  delivery  to  them, 
and  the  said  E,  D,  Jewett  Sf  Co.  paid  for  the  same  before 
the  said  draft  (a  copy  of  which  is  hereunto  annexed, 
marked  "  B.")  matured,  the  said  E,  D.  Jewett  Sf  Co.,  both 
at  the  time  they  accepted  the  said  draft  and  got  such 
delivery,  being  fully  cognizant  that  the  said  lumber 
had  been  cut  on  the  lands  of  the  said  plaintiffs  under 
the  said  license,  marked  "A."  That  after  the  said 
sale  and  delivery  of  the  said  lumber  to  the  said  E.  D. 
Jewett  8f  Co,,  and  before  the  said  draft  matured,  the 
said  lumber,  cut  under  the  said  license,  was  driven 
into  the  Fredericton  Boom,  so  called,  and  was  held  by 
the  Fredericton  Boom  Company  for  the  said  E.  D.  Jewett 
4*  Co.,  until  after  the  said  15th  day  of  July,  1875,  under 
an  order  given  by  the  said  Cunliffe  and  Stephens,  dated 
the  18th  day  of  June,  1876,  a  copy  of  which  order  is 
hereunto  annexed,  marked  "  C  "  That  on  the  13th  day 
of  October,  A.  D.  1875,  the  estate  of  the  said  E.  D.  Jewett 
4"  Co.  was  placed  in  compulsory  liquidation  under  the 
Insolvent  Acts  of  1869  and  18t5,  and  the  defendant, 
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Ezekiel  McLeod,  was  appointed  by  the  creditors  the      ^^^ 
assignee  to  the  estate  of  the  said  insolvents.    That  the   MoLbod 
said  lumber,  cut  under  the  said  license,  was  taken  ^j^^'^^^ 
possession  of  by  the  said  defendant  as  part  of  the  estate  Brunswick 
of  the  said  insolvents,  and  has  since  been  sold  and  dis-       qq^ 
posed  of  absolutely  by  him  as  such  assignee.    That  the      ^— 
proceeds  of  such  sale  are  still  in  the  hands  of  the  said 
defendant,  as  such  assignee,  and  amount  to  much  more 
than  will  pay  the  said  sum  oi  $2,909.09  and  interest. 
That  the  said  plaintiffs  have  never  been  paid  the  said 
sum  of  $2,909.09,  the  amount  of  their  said  stumpage. 
That  the  said  Edward  D.  Jewett  and  George  K.  Jewett 
constituted  the  members  of  the  said  firm  of  E.  D.  Jewett 
SfCo. 

"  Upon  the  aforegoing  facts  the  plaintiffs  claim  that 
the  property  and  right  of  property  in  the  said  lumber 
has  always  remained  in  them  the  said  plaintiffs,  and 
that  when  the  defendant,  as  such  assignee,  sold  the  said 
lumber,  he  converted  the  property  of  them  the  said 
plaintiffs.  The  defendant,  as  such  assignee,  denies, 
that  under  the  aforegoing  facts,  the  property  in  the  said 
lumber  remained  in  them  tho  said  plaintiffs,  and  con- 
tends that  when  the  said  draft  of  the  29th  of  April,  1875, 
was  accepted  by  the  said  E,  D,  Jewett  Sf  Co,,  the 
plaintiffs  right  of  property  in  the  said  lumber  was 
divested. 

'*  Should  the  Court  be  of  opinion  that  the  plaintiffs' 
right  of  property  in  the  said  lumber  would  continue 
until  payment  of  the  said  draft,  given  to  secure  the  said 
stumpage,  their  judgment  to  be  entered  for  the  said 
plaintiffs,  with  costs  and  damages  to  be  assessed  at 
12,909.09,  with  interest  thereon  from  the  Idth  July, 
1876,  should  the  court  be  of  opinion  that  the  plaintiffs 
are  entitled  to  the  interest  as  damages.  Should  the 
Court  be  of  opinion  that,  upon  the  acceptance  of  the 
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1079      gaid  draft  by  the  said  £.  D.  Jewett  if  Ca^  the  pUintiflb 
HcLbod    were  thereby  divested  of  their  right  of  property  ia  the 
T  b^Nkw  ^^^^  lumber,  then  judgment  to   be  entered  for  the 
Bbumswiok  defendant  with  costs." 

()^^^  The  parts  of  the  license  referred  to  in  the  case  wkioh 
bear  particularly  on  the  questions  raisedf  are  as  follows : 
After  providing  for  the  landing  of  the  lumber  in  a 
suitable  place,  for  scaling  part  thereof,  and  for  hauling 
it,  it  is  then  to  be  taken  to  market  as  early  as  practice 
able,  the  first  stream-driving  or  rafting  season  after 
being  cut.  In  cutting  and  managing  said  lumber  while 
in  their  possession,  grantees  will  not,  directly  or  indi- 
rectly, conceal  from  the  scaler,  or  dispose  of  any  of  the 
timber,  logs  or  lumber,  of  any  kind,  until  all  dues, 
stumpage  and  damages  are  paid  or  secured^  without  the 
consent  of  the  said  company  in  writings  otherwise  they 
shall  forfeit  the  whola  of  the  lumber  cut  under  this 
contract. 

"  It  is  hereby  agreed  that  the  said  grantees  shall  pay 
the  said  company,  at  the  time  of  executing  this  license, 
a  mileage  rate  of  ten  dollars  per  square  mile  of  the  entire 
area  of  the  land  hereby  licensed.  It  is  also  further  agreed 
that  the  said  grantees  shall  pay  the  said  company  as 
stumpage  one  dollar  per  thoiuand  superficial  feet  for 
all  the  spruce  logs  and  |2  per  thousand  superficial  feet  for 
the  pine  logs,  and  at  the  said  company's  scale  of  rates 
of  stumpage  for  the  present  season  for  all  such  other 
lumber  as  they  may  cut  on  the  said  lands  hereby 
licensed  or  permitted,  said  stumpage  to  be  paid  in  the 
following  manner :  Said  company  shall  first  deduct, 
from  the  amount  of  stumpage  on  the  timber  or  lumber 
cut  by  grantees  on  this  license  as  aforesaid,  an  amount 
equal  to  the  mileage  paid  by  him  as  aforesaid,  and  the 
whole  of  the  remaider,  if  any,  shall,  not  later  than  the 
16th  AprU  next,  be  secured  by  good  indorsed  notes,  or 
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other  safficient  security,  to  be  approved  of  by  the  said      1879 
company,  and  payable  on  the  15th  July  next,  and  the   MoLbod 
lumber  not  to  be  removed  from  the  brows  or  landings  m^^jr 
till  the  stumpage  is  secured  as  aforesaid.    And  said  Brunswick 
company  reserves  and  retains  full  and  complete  owner-       q^^^ 

ship  and  control  of  all  lumber  which  shall  be  cut  fix)m      

the  aforementioned  premises,  wherever  and  however  it 
may  be  situated,  until  all  matters  and  things  appertain- 
ing to  or  connected  with  this  license  s&a//  be  settled  and 
adjusted,  and  all  sums  due  or  to  become  due,  for  stumj)- 
age  or  otherwise,  shall  be  fully  paid,  and  any  and  all 
damages  for  non-performance  of  this  agreement,  or 
stipulations  herein  expressed,  shall  be  liquidated  and 
paid.  And  if  any  sum  of  money  shall  have  become 
payable  by  any  one  of  the  stipulations  or  agreements 
herein  expressed,  and  shall  not  be  paid  or  secured  in 
some  of  the  modes  herein  expressed  within  ten  days 
thereafter,  then,  in  such  case,  said  company  shall  have 
full  power  and  authority  to  take  all  or  any  part  of  the 
said  lumber,  wherever  or  however  situated,  and  to 
absolutely  sell  and  dispose  of  the  same,  either  at  private 
or  public  sale,  for  cash,  and  alter  deducting  reasonable 
expenses,  commissions,  and  all  sums  which  may  then 
bo  due  or  may  become  due,  from  any  cause  whatever, 
as  herein  expressed,  the  balance,  if  any  there  may  be, 
they  shall  pay  over  on  demand  to  said  grantees,  after  a 
reasonable  time  for  ascertaining  and  liquidating  all 
amounts  due,  or  which  may  become  due,  either  as 
stumpage  or  damages  " 

The  paper  marked  B,  which  was  annexed  to  the  said 
special  case,  was  as  follows  : 

"  Middle  St.  Francis,  April  29th,  18t6, 

"  12,909.09. 

"On  twelfth  day  of  July  next,  please  pay  Alfred  Wiite' 
head  J  or  order,  the  sum  of  twenty-nine  hundred  and 
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1879      nine  dollars  and  nine  one-hundredths,  and  charge  the 

M(^iBOD    same  to  account. 

«.^  Yours  truly, 

Brunswick  ''Cunliffe  Sf  Stephens.'' 

lUiwTAY  ,,  rp^  Messrs.  E.  D.  Jewell  Sf  Co., 

"  Indorsed, 

Saint  John,  N.  J5." 

*'  Pay  the  Manager  Bank  of  British  North  America, 

St.  John,  or  order. 

"A  Whitehead:' 

The  paper  marked  ''C/'  annexed  to  the  special  case, 
was  as  follows : 

"  St  John,  N.B,,  June  18th,  1876. 
"  W.  H.  S.  Estey, 

"  Dear  Sir, — You  will  please  raft  and  deliver  to  Messrs. 
E,  Jy.  Jewell  Sf  Co.  all  logs  marked  as  usual,  the 

lumber  being  their  proi>erty,  and  oblige, 

"Yours  truly, 

Cunliffe  Sf  SUphens." 

On  this  case  the  Supreme  Court  of  New  Brunswick  held 
"  that  the  respondent's  right  of  property  in  the  said 
lumber  continued  until  payment  of  the  draft  given  to 
secure  the  stumpage,"  and  directed  judgment  to  be 
entered  for  the  respondents,  with  costs  and  damages  to 
be  assigned  at  |2,909.09,  witn  interest  thereon  from  the 
16th  July,  18'76. 

Mr.  Weldon,  Q.  C,  for  appellant : 

By  the  agreement  set  out  in  the  special  case,  the 
payment  for  stumpage  is  to  be  in  cash,  or  by  security 
in  one  of  the  modes  expressed  in  the  agreement. 

It  is  not  claimed  by  the  respondents  that  all  matters 
and  things  api>ertaining  to  or  connected  with  the 
license  had  not  been  settled  and  adjusted  by  the  draft 
of  12,909.09  on  the  29th  day  of  April,  1876,  and  it  is 
admitted  that  this  sum  was  secured  in  one  of  the  modes 
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eziiresBed  by  the  ftgreem^it,  %sid  i^e'secority  was      1^79 
accepted  and  approved  by  tbe  company.    Now,  the  McLisod 
moment  this  sum  was  secured  to  the  company,  I  con-  .jg/f^^^ 
tend  the  property  in  the  logs  passed  to  the  grantees.       BmunwncK 

The  clauses  are  all  inconsistent  when  read  separately,  oo. 
but  if  you  read  the  whole  agreement,  it  is  clear  the 
intention  of  the  parties  was  that  security  approved  was 
equivalent  to  payment.  If  stumpage  is  once  secured 
it  is  immaterial  to  the  company  what  became  of  the 
property,  they  got  their  security,  and  the  Jus  disponendi 
was  in  the  grantees.  If  otherwise,  how  inconsistent 
the  agreement  would  be. 

The  plaintiflfs  having  received  in  April  security 
payable  the  fifteenth  day  of  July  passed  that  security 
beyond  their  control  by  endorsement  to  the  Bank  of 
British  North  America. 

The  grantees  were  to  have  power  at  any  time 
after  the  dues  were  secured  (t.  6.,  after  the  fifteenth  day 
of  April),  to  dispose  of  the  lumber.  But  to  make  an 
effectual  sale  the  note  or  acceptance  must  be  first  paid. 
Say  a  sale  was  made  the  first  of  June.  How  could  the 
purchaser  pay  the  company  ?  The  granteed  owed  the 
company  nothing ;  they,  after  the  endorsement,  owed 
the  Bank  of  British  North  America. 

The  company  could  not  receive  the  payment  and 
release  the  grantees  from  the  claim  of  the  Bank  of 
British  North  America.  The  latter  could  not  be  com- 
pelled to  receive  payment  until  the  fifteenth  of  July. 
Was  the  purchaser  not  the  owner  of  the  property  ?  If 
not  the  owner,  could  he  sell  ?  could  he  transfer  ?  could 
he  ship  the  lumber  ? 

If  the  company  continued  owner  after  the  security 
was  given,  or  held  the  lumber,  why  was  the  security 
required? 

Or  was  it  intended  that  if  they  got  the  logs  to  market 
early,  they  must  remain  idle  till  the  15th  of  July  ? 

18 
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1879         No  doubt  there  Would  be  great  force  in  the  conten- 

MoLbod    tion  of  the  re8ponde;Qt  if  the  clause    retaining  the 

Tub*Nkw  ownership  stood  by  itself,  but  by  reading  it  in  connec- 

Bruitswiok  tion  with  the  whole  agreement  there  is  no  doubt  the 

Co.      respondent's  control  oyer  the  property  ceased  after  the 

25th  April,  if  the  stumpage  was  then  secured.    The 

company  had  to  approve  of  the  security,  and  they 

could    insist    on    undoubted    security.      The    delay 

till  July  arises  out  of  the  fact  of  a  note  being  taken,  and 

cannot  affect  ihejt^s  disponendi. 

Mr.  Thomson^  Q.  C,  followed : 

This  agreement  must  be  read  as  a  whole.  Cunliffe 
&  Stephens  would  have  no  object  in  moving  this  lumber 
before  July  if  they  had  no  power  to  dispose.  At  that 
time  the  acceptance  of  Jetaett  &  Co.  was  equivalent  to 
gold.  "What  was  the  necessity  of  approving  of  the 
security,  if  it  was  not  to  be  synonymous  with  payment. 
If  they  could  not  refuse  the  note  then  there  would  be 
force  in  arguing  it  was  not  a  payment. 

Moreover,  the  circumstances  under  which  the  com- 
pany are  to  have  power  to  take  and  sell,  are  expressly 
stated,  and,  upon  the  principle  oiexpressio  unius  ezclusio 
alterius,  the  express  excludes  an  implied  power,  the 
express  power  is  given  only  when  the  sums  payable 
are  not  paid  or  secured,  and  this  applies  only  to  a  time 
and  as  to  such  sums  for  which  the  licensee  could 
require  the  company  to  accept  security,  but  the  licensee 
could  not,  when  the  endorsed  note  fell  due,  require  the 
company  to  accept  security  for  it,  and  therefore  the 
express  power  could  not  be  exercised  on  default  of  the 
payment  of  the  said  note. 

Another  i)oint  also  is  that  the  agreement  set  out  in 
the  special  case,  so  far  as  it  gives  the  exclusive  right  to 
cut,  operates  as  a  license ;  so  far  as  trees  are  cut  under 
the  agreement  it  operates  as  a  grant  of  and  passes  the 
property  in  the  trees  to  the  grantees,  so  soon  as  all 
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matters  aild  things  appertaining  to  or  connected  with      ^^79 
the  license  are  settled  and  adjusted,  and  all  sums  due   McLbod 
for  stumpage  are  fully  paid,  and  any  and  all  damages  r^J'^^^^ 
for  non-performance  of  the  agreement  or  stipulations  Brunswick 
therein  expressed,  are  liquidated  and  paid.  Col'^^ 

Mr.  Wetmore  for  respondents : 

In  construing  this  agreement  we  must  bear  this  in 
mind,  that  the  trees  belonged  to  the  company,  the  right 
of  property  could  only  be  divested  by  their  own  consent, 
and  whatever  agreement  they  choose  to  make  is  a  good 
agreement.  Now,  the  right  of  property  in  any  lumber 
cut  under  this  license  was  to  remain  in  the  respondents, 
who  were  to  retain  full  and  complete  ownership  and  con- 
trol of  the  same  wherever  and  however  such  lumber 
might  be  situated,  until  all  matters  and  things  apper- 
taining to  or  connected  with  the  license  should  be 
^  settled  and  adjusted,  and  all  sums  due  or  to  become 

due  for  stumpage  or  otherwise  should  be  fully  paid, 
and  any  and  all  damages  for  non-performance  of  the 
agreements  in  the  license  or  stipulations  therein 
expressed  should  be  liquidated  and  paid. 

The  draft  upon  E.  D.  JeweU  Sf  Co.  was  taken  as 
security  only :  the  license  provided  that  it  might  be  so 
taken :  how  then  can  the  appellants,  under  the  facts, 
claim  that  it  was  either  given  by  Cunliffe  &  Stephens 
or  accepted  by  the  respondents  as  payment  for  the 
stumpage  ?  There  is  nothing  to  support  their  conten- 
tion in  this  respect. 

The  words  are  due  or  become  due.    Surely  the  money 

does  not  become  due  for  stumpage  until  the  15th  July, 

and  is  not  the  reservation  of  the  right  of  property  clear 

and  unequivocal  as  words  can  make  it  ?  Until  it  is 

removed  from  the  brows  the  right  of  property  is  held 

by  virtue  of  a  prior  clause  in  the  agreement.    What  is 

the  sense  of  this  clause,  then,  if,  when  the  lumber  is 

removed  from  the  landings,  which  is  only  when  the 
i»4 


292  StJPKBJtH  COTJBT  OF  CANADA.     [VOL.  V. 

1^79     fiecority  i3  giren,  the  absolute  property  vests  in  the 

MoLbod    licensees  ?    Does  it  not  clearly  intend  they  shall  hold 

Thb^Nbit  *^®^^  property  until  the  security  is  paid  ? 

Bbcnswiok     The  words  "  paid  or  siocured  "  relied  on  by  appellant 

Co.      in  the  first  part  of  the  contract  are  not  to  govern  the 

rest  of  the  contract,  but  are  rather  to  be  governed  by 

the  rest  of  the  contract.    The  whole  scope  and  intention 

of   the  license  is  this:    If    before  either  paying  or 

giving  security  the  lumber  is  disposed  of,  a  forfeiture 

is  worked.     If  the  party  instead  of  giving  security, 

chooses  to  pay  and  the  company  to  accept,  there  is  an 

end  to  company's  right  of  property.     If  security  is 

given  the  company  retains  the  right  of  property  until 

it  is  paid,  and  any  disposal  that  the  licensee  makes 

after  that  must  be  subject  to  such  right  of  property.   It 

cannot  be  successfully  denied  but  that  on  reading  the 

whole  agreement  this  is  the  intention  of  the  parties. 

The  special  case,  as  Judge  Duff  puts  it,  recognizes  that 
the  note  was  given  as  security  and  not  as  payment, 
viz. :  "  That  the  stumpage  shall  be  paid  in  the  follow- 
ing manner,  namely,  by  deducting  a  sum  equal  to  the 
mileage  already  paid ;  and  the  whole  of  the  remainder 
shall  not,  later  than  the  15th  day  of  April,  be  secured 
by  good  endorsed  notes  or  other  sufficient  security, 
payable  on  the  16  th  July  next ;  and  until  the  stump- 
age  is  so  secured  as  aforesaid,  the  lumber  cannot  be 
removed  from  the  brows. 

The  respondents  also  contend  that  the  appellant,  who 
must  standdn  the  same,  but  who  cannot  stand  in  any 
better,  situation  than  E.  D.  Jewell  Sf  Co,,  of  whose 
estate  he  is  assignee,  is  bound  by  their  knowledge  that 
the  draft  accepted  by  them  was  lor  the  stumpage  of  the 
lumber  cut  under  the  said  license,  of  the  terms  of  which 
license  they  were  fully  cognizant,  and  therefore,  unless 
the  taking  of  such  draft  as  security  was  a  virtual  release 
of  the  respondents  right  of  property  in  the  lumber,  they 
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cannpt  set  up  that  they  were  purchasers  without  know-      l^^ 
ledge  that  under  the  license  the  respondents  ownership   HoLbod 
of  the  lumber  could  not  be  divested  until  all  sums  to  thb*Nbw 
become  due  for  stumpage  should  be  fully  paid,  for  they  Brunswicu 
well  knew  that,  until  the  draft  for  the  amount  of  the       c^^^ 
stumpage  accepted  by  them  was  paid,  all  sums  to  be- 
come due  for  stumpage  could  not  be  paid. 

Mr.  Thomson^  Q.  C,  in  reply. 

Ritchie,  0.  J. : 

[After  stating  the  special  case,  and  reading  the  parts 
of  the  license  above  given,  proceeded  as  follows  :] 

These  provisions,  which  in  the  license  are  not  in 
immediate  consecutive  order,  but  respectively  at  the 
beginning,  in  the  middle,  and  at  the  end  of  the  contract, 
must  be  read  and  reconciled  as  if  in  immediate  con- 
nection one  with  the  other,  and  from  the  whole  read 
together,  and  not  from  either  separately,  must  the  inten- 
tion of  the  parties  be  sought  and  discovered  in  respect 
to  the  settlement  for  and  payment  of  the  stumpage. 
Thus,  immediately  preceding  the  first  reference  to  any 
satisfaction  of  the  stumpage,  we  find  that  the  lumber 
having  been  "  cut  and  landed  in  a  suitable  place  for 
scaling,"  and  marked  as  provided,  it  is  to  be  taken  to 
market  as  early  as  practicable  the  first  stream  driving 
or  rafting  season  after  being  cut,  and  we  naturally  ask 
why  that  provision  should  be  made  for  getting  it  to 
market  as  early  as  practicable  if  it  was  not  contemplated 
that  when  it  reached  the  market  it  might,  under  the 
subsequent  provisions  of  the  license,  be  in  a  position  to 
be  disposed  of  when  at  the  markets  ?  That  this  was 
so,  the  provisions  as  to  the  "managing"  or  deftling 
with  the  lumber,  while  in  the  grantees'  possession,  would 
seem  very  distinctly  to  indicate,  for  they  are  not 
directly  or  indirectly  to  conceal  from  the  scaler,  or 
dispose  of  any  of  the  timber,  logs,  or  lumber  of  any  kind. 
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1880     until  all  dues,  stnmpage  and  damages  are  paid  or  secured, 
Hol^D    without  the  consent  of  the  company  "  in  writing."    Is 
Thb^'new  ^^*  *^®  irresistible  inference  from  this  language  that  if 
Bbunswiok  all  dues,  stumpage  or  damages  are  paid  or  secured  they 
(Iq/    then  might,  without  consent  of  the  company,  dispose 
-— ^ ,  of  any  of  the  property  ?    If  the  right  of  the  grantees  to 
deal  with  the  property  rested  on  this  clause  of  the  con- 
tract, is  there  room  for  any,  the  slightest,  doubt  that 
when  the  dues,  stumpage,  or  damages  Vere  either  paid 
or   secured,    the    disposing   "poy^exB  of  the  grantees 
accrued ;  let  us  then  see  if  the  exercise  of  their  apparent 
right  to  dispose  is  controlled  by  the  subsequent  provi- 
sions of  the  license.    The  next  reference  to  the  stumpage 
is  preceded  by  a  provision  for  a  payment  of  |10  per 
square  mile  at  the  time  of  the  execution  of  the  license, 
and  as  to  stumpage,  $1  per  1,000  superficial  feet  for 
spruce  and  |2  for  pine,  said  stumpage  to  be  paid  in  the 
following  manner;  the  company  to  deduct  from  the 
amount  of  stumpage  an  amount  equal  to  the  mileage 
paid : — 

And  the  whole  of  the  remainder,  if  any,  shall  be  secured  by  good 
endorsed  notes  or  other  sufficient  security  to  be  approved  of  by  the 
said  company,  and  payable  on  the  15th  July  next,  and  the  lumber  is 
not  to  be  removed  from  the  brows  or  landings  till  the  stumpage  %$ 
secured  as  aforesaid. 

Now,  if  this  is  read  in  connection  with  the  clause 
before  referred  to,  must  not  the  words,  "  to  be  paid  in 
the  following  manner,"  mean  that  the  good  approved 
endorsed  notes  are  to  be  in  payment  and  satisfaction  of. 
the  stumpage?  Otherwise,  why  would  the  words 
• "  secured  in  the  following  manner,"  not  have  been  used 
instead  of  *'  paid  in  the  following  manner ;"  and  if  this 
is  to  bo  construed  as  a  security  only  and  not  as  vesting 
the  property  in  the  grantees,  how  can  such  a  construc- 
tion be  reconciled  with  the  provision,  which,  as  we 
have  seen  so  clearly  contemplates  a  disposing  power  in 
the  grantees  on  the  stumpage  being  "  paid  or  secured^ 
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But  it  is  contended  that  the  subsequent  provision  for  the  ^^^ 
reservation  and  retention  of  the  ownership  of  the  lumber,  MoLbod 
"  until  all  matters  and  things  appertaining  to  or  con-  rj.^^^ 
nected  with  the  license  shall  be  settled  and  adjusted,  and  BBinrsvioK 
all  sums  due  or  to  become  due  for  stumpage  or  othei>  qo.^ 
wise  shall  be  fully  paid,  and  any  and  all  damages  for  non-  o-^^^^qt 
performance  of  this  agreement  or  stipulations  herein 
expressed  shall  be  liquidated  and  paid,  prevents  the 
property  passing."  To  construe  the  whole  agreement 
consistently,  and  give  effect  to  every  stipulation,  the  lat- 
ter part  of  this  provision  must,  I  think,  be  read  as  noth- 
ing more  than  an  elaboration  of  the  first  part  and  means 
substantially  "  until  all  matters  appertaining  to  or  con- 
nected with  the  license  were  settled  and  adjusted ;"  and 
this  is,  to  my  mind,  very  evident  from  the  language 
which  immediately  follows,  and  which  is,  that  "  if  any 
sum  of  money  shall  have  become  payable  by  any  one  of 
the  stipulations  or  agreements  herein  expressed,  and 
shall  not  be  paid  or  secured  in  some  of  the  modes  herein 
expressed  within  10  days  thereafter,  then,  in  such  case, 
said  company  shall  have  full  power  and  authority  to 
take  all  or  any  part  of  said  lumber  wheresoever  and 
howsoever  situate,  and  to  absolutely  sell  and  dispose  of 
the  same,"  &c.  Does  not  this  clearly  imply  that  if  the 
stumpage  has  been  paid  or  secured  then  there  is  no 
right  to  take  i>ossession  or  sell  ?  and  this  brings  us  to 
just  where  we  started  from,  and  is  consistent  with  the 
provision  first  referred  to,  which  gives  the  disposing 
power  over  the  lumber  to  the  grantees  when  all  dues, 
stumpage  and  damages  are  paid  or  secured,  and  to  the 
second  provision  referred  to,  which  provides  how  the 
stumpage  shall  be  '*  paid,"  viz.,  by  deducting  the  mile- 
age, and  the  remainder  being  secured  not  later  than 
16th  April  by  good  approved  indorsed  notes,  or  other 
sufficient  security,  payable  on  15th  July.  Read  in  this 
way,  the  different  clauses  appear  to .  me  quite  reconcil- 
able and  consistent. 
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1880         I   oannot   think   it   wa&  ever    intended  that   the 

uiSmo    plaintiffs  should  have  their  stumpage  secured  to  their 

Tbs*N  w  B^i^^^<>^  ^^^  approval  apart  from  the  logs,  and  at 

Bbunbwiok  the  same  time  hold  the  logs  also.    I  think  the  giving 

Q^^^  the  approved  indorsed  notes  was  to  enable  the  grantees 

«..  "TT^r.  ^  to  avcdl  themselves  of  the  earliest  market  by  dealing 

with  and  diBi>osing  of  the  logs  so  soon  as  they  could  be 

got  to  market  to  enable  them  to  meet  the  notes  when 
they  should  fall  due  on  the  15th  July,  and  respondents 
be  enabled  at  any  time  after  the  16th  April,  and  before 
the  15th  July,  to  realize  on  the  notes,  and  so  to  make 
the  lumber  in  the  hands  of  the  one,  and  the  proceeds 
of  the  notes  in  the  hands  of  the  other,  immediately 
available,  and  that  it  could  not  have  been  intended  to 
place  the  grantors  in  a  position  to  realize  the  stumpage 
while  the  lumber  should  be  kept  in  the  hands,  and  at 
the  expense  and  risk  of  the  grantees,  locked  up,  entirely 
useless,  for  the  time  being,  for  any  purpose. 

Mr.  Justice  Fisher  in  the  court  below  takes  very 
much  the  same  view,  for  he  says : 

By  the  device  of  taking  a  negotiable  note,  when  the  logi  were 
removed  from  the  immediate  control  of  the  plaintiffs,  the  stumpage 
was  secured.  The  license  requires  that  the  stumpage  should  be 
secured  by  the  15th  of  April,  and  before  the  lumber  was  removed 
from  the  brows,  and  in  computing  the  stumpage  to  be  secured  the 
mileage  already  paid  was  to  be  deducted.  The  licensees,  Cimliffe  & 
StiphenSf  were  enabled  to  cany  the  lumber  into  the  maricet  and  have 
a  in  course  of  manufacture  or  sale  be/ore  any  actual  payment  was 
made.  The  plaintiffs,  the  grantors,  by  the  acceptance  of  the  negoti- 
able note  would  be  enabled,  if  they  required,  to  make  it  available  for 
the  purpose  of  their  business  before  the  15th  of  July,  the  period  fixed 
for  the  final  payment  of  the  stumpage. 

Though  it  is  true  the  same  learned  Judge  decided  in  favor 
of  the  respondents,  holding  that  "no  change  of  pro* 
I)erty  took  place"  until  the  stumpage  was  actually  paid. 
How  this  could  be  and  the  grantees  at  the  same  time, 
on  giving  the  notes,  be  enabled  to  carry  their  lumber 
into  the^market  and  have  it  in^  course  of  mattufbcture 


3  ^ 
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or  sftle  before  any  actual  payment  was  made,  I  am  at      ^^^ 
a  loss  to  conjecture ;  if  no  change  of  property  took  place,   HoLboo 
what  possible  right  could  the  grantees  have  to  manu-  xbb^Nbw 
facture  or  sell  the  property ;  therefore  while  I  appreciate  Bbunswiok 
the  reasoning  of  the  learned  judge,  it  leads  me  to  a  con-       qq^^ 
elusion  the  exact  opposite  of  that  at  which  he  arrived  „.^TT*n  t 

(1).  ~ 

There  can  be  no  doubt  that  in  many  cases  the  effect 

of  giving  a  bill  of  exchange  on  account  of  a  debt  is  only 
that  of  a  conditional  payment,  and  that  the  word  pay- 
ment as  applicable  to  many  transactions,  even  when 
used  in  a  plea,  does  not  mean  payment  in  satis£stction, 
for,  as  said  by  Mr.  Justice  Maule  (2) : 

Payment  Ib  not  a  teohnical  word,  it  has  been  imported  into  law 
prooeedingB  from  the  exchange  and  not  from  law  treatises.  When 
you  speak  of  paying  in  cash,  that  means  in  satisfaction,  but  when  by 
bill  that  does  not  import  satisfaction,  unless  the  bill  is  ultimately 
taken  up* 

And  as  said  by  Lord  Campbell  in  Turner  v.  Dodwdl 
(8):- 

In  meroantile  transactions  nothing  is  more  usual  than  to  stipulate 
for  a  pi^rment  by  bills  where  there  is  no  intention  of  their  being  taken 
in  absolute  satisfaction. 

On  the  other  hand  it  is  equally  well  established  that 
a  bill  of  exchange  may  be  given  and  accepted  as  an 
absolute  payment  in  satis&ction,  so  as  to  be  a  discharge 
if  the  bill  were  dishonored.  Thus  on  the  counsel 
in  Turner  v.  Dodwell^  saying  ''anything  taken  in 
reduction  of  the  debt  is  payment,"  and  citing  Hooper 
V.  Stevens  (4),  and  Hart  v.  Nash  (5),  Erie,  J.,  replies : 

Tliere  can  be  no  doubt  of  that,  if  the  bill  was  taken  in  payment  * 

(1)  See  Turner  v.  DodweU,  3  E.  (2)  See  Maillard  v.  The  Duke  of 
A  B.  140;  BeUhaw  v.  Bushj  11        Argyle,  6  M.  &  G.  40. 

C.  B.  O.  S.  20&-,  Oriffiihe  v.  (3)  Ubi  supra, 

Omth  13  M.  4fc.  W.  64;  James  (4)  4  A.  &  E.  71. 

v.  WilliarMf  13<  M.  &  W.  828,  (5)  2  C.  M.  <fc  R.  337. 
833. 
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1880       in  the  senge  that  it  was  accepted  by  the  oreditor  as  equivalent  to  bo 

Thk^New      ^^'  ^*^^-^  ^^  ^^^  ^^^^  ^^  contracts  (1),  thus  enunciates 

Brunswick  the  principle  :— 
Kailway 

Co.  Where  a  debtor  delivers  a  negotiable  bill  or  note  to  his  creditor, 

Bitchie  0  J.  '^^  ^^^  latter  at  the  time  of  receiving  the  same  agrees  to  take  it  in 
payment  of  the  debt,  and  to  take  upon  himself  the  risk  of  the  bill  or 
note  being  paid,  or  if  Jrom  the  eonduei  of  the  creditor,  or  the  epeoial 
eireunutanees  of  the  aue,  such  an  agreement  is  to  be  impHed,  the 
effect  of  it  will  be  to  destroy  the  right  of  action  for  the  debt,  and  to 
leave  the  creditor  without  remedy  except  upon  the  instrument  (2). 

We  must  put  the  best  construction  upon  this  contract 
that  we  can  to  ascertain  what  the  intention  of  the 
parties  was,  and  I  have,  after  a  very  careful  considera- 
tion of  this  case,  arrived  at  the  conclusion  that  the 
words  of  the  instrument  import  that  on  the  giving  of 
the  approved  bill  the  plaintiff  was  to  look  to  it  as  con- 
stituting his  remedy ;  that  the  approved  bill  was  not 
taken  simply  on  account  of  the  stumpage,  but  so  far  as 
the  stumpage  was  due  under  the  contract  in  satisfaction 
and  discharge  thereof ;  that  it  was  substituted  in  lieu 
of  the  security  of  the  logs  themselves,  and  all  future 
liability  rested  on  the  bill,  to  which  alone  the  grantors 
could  look  for  actual  payment ;  that  the  interest  of  the 
grantors  in  the  logs  thereupon  ceased  and  the  property 
vested  in  the  licensees,  and  on  their  insolvency  passed 
to  the  appellant,  the  assignee  of  their  estate,  for  the 
benefit  of  their  creditors  generally ;  and  I  cannot  avoid 
being  strongly  impressed  with  the  conviction  that  the 
plaintiffs  themselves,  in  the  first  instance,  took  this 
view  of  the  contract.  Otherwise,  I  cannot  think  they 
would,  if  they  really  believed  they  were  the  true 
owners  of  the  property,  have  allowed  their  claim  to 

(1)  P.  848.  &P.  518;  Exp,  Blackburn,  10 

(2)  Sayer  v.  Wagstaff,  5  Beav.  Ves.  206 ;  Camidge  v.  Allenby, 
415;  Sard  v.  Bhodes,  1  M.  &  6  B.  A.  C.  381  2,  4.  Tempest  v. 
W.  153 ;  Brown  v.  Kewley,  2  B.  Ord,  1  Madd.  89. 


^ 
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have  lain  dormant  from  the  16th  July  till  the  18th     JJJO 
October,  and,  on  the  failure  of  Jewell  4*  Co,^  permitted   MoLbod 
defendant,  their  assignee,  to  take  x^os^ession  of  this  thsNew 
lumber  as  the  property  of  the  estate  of  these  insolvents,  Brumwiok 
and  to  sell  and  disx>ose  of  the  same  absolutely  as  such       Co. 
assignee,  as  the  case  alleges,  without  apparently  &ny RitohieC J. 
claim  or  remonstrance,  and  without  any  attempt  to  assert      — - 
or  enforce  their  rights  till  the  bringing  of  this  action. 

I  think  the  appeal  should  be  allowed  and  judgment 
entered  for  the  appellant,  the  defendant  in  the  court 
below,  with  costs,  and  with  the  costs  of  this  appeal. 

Stbong,  J. : — 

Was  of  opinion  that  the  judgment  of  the  court  below 
should  be  affirmed,  and  read  a  written  judgment  stating 
his  reasons  for  that  conclusion. 

FouBNiss,  J. : — 

La  question  sonlev^e  par  les  faits  exposes  dans  le 
COS  spicial  sounds  par  les  parties  en  cette  cause,  est, 
de  savoir  si  le  bois  coup6  par  Cunliffe  et  Stevens^ 
conform6ment  aux  conditions  de  la  licence  ou  con- 
cession que  rintim6e  leur  a  consentie,  en  date  du 
15  octobre  18*74,  doit  demeurer  la  propri6t6  de  cette 
dernidre  jusqu'au  paiement  de  la  traite  tir6e  par  Cunliffe 
et  Stevens  sur  E.  D.  Jewell  el  Cie  en  faveur  de  Tintim^e 
et  accept6e  par  elle  pour  assurer  le  paiement  de  ses 
droits  de  coupe  de  bois,  ou  bien  si  le  droit  de  propri6t6 
dans  le  bois  coup6  et  manufactur6  a  cess6  du  moment 
de  Tacceptation  de  cette  traite. 

U  solution  de  cette  question  repose  entieremeut  sur 
rinterpr6tation  k  donner  aux  stipulations  contenues 
dans  la  licence  afin  de  considerer  la  reserve  du  droit  de 
propri6t6  de  rintim§e  avec  le  pouvoir  de  Cunliffe  et 
Stevens  de  disposer  du  bois  £ut  dans  les  limites  com- 
prises dans  leur  "  license  "  ou  concession. 
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l^M         Les  principalis  stipxdations  conceraant  la  question 
MoLbod    dont  il  s'agit,  sont : 

Thb  Nbw       lo.  8(tid  nfuwpage  1o  he  paid  in  tho  following  manner :  Raid  Com- 

BauNswioK  pany  shall  first  deduct  from  the  amount  of  stumpage  on  the  timber 

Qq^       or  lumber  cut  by  Grantees  on  this  license  as  aforesaid,  an  amount 

-— ^       equal  to  the  milea^  paid  by  him  as  aforesaid,  and  the  whole  of  the 

Foumieri  J.  remainder,  if  any,  shall,  not  later  than  the  15  th  April  next,  (e 

secured  hy  good  indorsed  Notes,  or  other  suflteieni  security ,  to  be 

approved  of  by  the  said  Oompany^and  payable  on  the  15th  July 

next,  and  the  lumber  not  to  be  removed  from  the  brows  or  landings 

till  the  stumpage  is  secured  as  aforesaid, 

2o.  And  the  said  Company  reserves  and  retains  tall  and  complete 
ownership  and  control  of  all  lumber  which  shall  be  cut  from  the 
aforementioned  premises,  wherever  and  however  it  may  be  situated, 
until  all  matters  and  things  appertaining  to  or  connected  with  this 
License  shall  be  settfed  and  adjusted^  and  all  sums  due  or  to  become 
due  for  stumpage  or  otherwise,  shall  be  fuUy  paid,  and  any  and  all 
damages  for  non-performance  of  this  Agreement,  or  stipulations 
herein  expressed,  shall  be  liquidated  and  paid. 

3o.  And  if  any  sum  of  money  shall  have  become  payable  by  any 
one  of  the  stipulations  or  agreements  herein  expressed,  and  shall  not 
be  paid  or  secured  in  some  of  the  modes  herein  expressed  within  ten 
days  thereafter,  then,  in  such  case,  said  Company  shall  have  full 
power  and  authority  to  take  all  or  any  part  of  said  lumber  wherever 
or  however  situated,  and  to  absolutely  sell  and  dispose  of  the  same 
either  at  private  or  public  sale,  for  cash. 

D'apres  ces  conditions  il  est  Evident  que  les  licensees 
"  concessionnaires  "  n'ont  jusqa'au  reglement  de  compte 
avec  la  compagnie  da  chemln  de  fer  et  le  gou- 
vemement  fait  en  la  maniere  convenue,  que  le  droit  de 
faire  le  bois  dans  r6tendue  des  limites  conc6d6es,  en  se 
conformant  k  cet  6gard  aux  conditions  de  la  licence. 
Jusque-li  ils  n'ont  pas  nidme  le  droit  d*enleyer  des 
jet6es  et  de  mettre  a  I'eau  le  bois  manufacture  par  euz. 
La  consequence  logique  de  cette  condition  n'est-elle  pas 
que,  du  moment  que  les  droits  de  coupe  out  6t6  pay6s 
et  les  dommages  pouvant  r6sulter  de  rinex6cution  de 
quelqu'une  des  conditions,  liquid6s  et  pay6s  par  Tun 
des  modes  convenus,  la  propri6t6  cesse  d'appartenir  k  la. 
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compagnie  et  que  les  licensees  (concessionnaires)  en  peu-      ^^^ 
vent  alors  disposer.  MoIbod 

U'apres  les  faits  du  special  case  la  traite  tir6e  but  E.  ^    *^ 
D.  Jewell  el  Cie  parait  avoir  compris  tout  ce  qui  pour-  Bru?t8wiok 
rait  fitre  du  k  la  compagnie  pour  les  operations  de  Cun-       q^^ 
life  et  Slevens  pendant  Thiver  _  *-t"  ^ 

Ainsi  dans  ce  reglement  se  trouverait  compris  le  compte 
des  droits  de  coupe  de  bois,  deduction  faite  de  la  rente  par 
chaque  mille  en  superficie  de  I'gtendue  des  limites, 
compte  dont  le  paiement  d'apres  la  Ire  condition  doit 
6tre  pas  plus  tard  que  le  15  avril,  assur6  par  de  bons 
billets  avec  endossement,  ou  par  d'autres  garanties  suf- 
fisantes,  le  tout  sujet  a  Tapprobation  de  la  compagnie. 

Dans  le  montant  de  cette  traite  doit  6galement  se 
trouver  compris  le  reglement  de  tons  les  dommages 
que  la  compagnie  pourrait  avoir  k  r6clamer  pour  Tinex- 
6cution  de  quelques-unes  des  conditions  de  la  licence. 
O'est  un  reglement  complet  et  final,  du  moins  la  com- 
pagnie  n'eleve  aucune  pretention  au  contraire.  Si  Tac- 
ceptation  de  cette  traite  pent  6tre  consid^r^e  comme 
Tun  des  modes  de  paiement  6tablis  par  la  convention 
des  parties,  il  s'en  suivrait  quj  Cunliffe  et  Slevens  pou- 
vaient  disposer  de  ce  bois  comme  ils  out  fait,  en  le 
vendant  a  Jewell  el  Cie, 

Si  I'intention  de  la  compagnie  eut  ete  de  ne  se  depar- 
tir  de  sa  propri6te  que  sur  paiement  comptant  de  ses 
droits  de  coupe  de  bois,  elle  n'aurait  certainement  pas 
donn6  k  ses  concessionnaires  (licensees)  I'alternative  de 
payer  ou  d*off rir  un  billet  n6gociable  sujet  a  son  appro- 
bation comme  6tant  pour  elle  I'equivalent  d'un  paie- 
ment en  especes.  Cette  facilite  de  r6gler  par  billets 
6tait  sans  doute  pour  Ta vantage  commun  des  parties, 
et  a  d&  6tre  pris  en  consideration  dans  la  determination 
du  prix  de  la  concession.  La  compagnie,  certaine  de 
n'accepter  que  des  billets  qui  ^quivaudraient  k  un 
paiement  en  especes,  devait  aecessairement  comprendre 
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1880      qtie  raccomplissement  de  cette  condition  mettrait  CWn- 

McLboo    I'iff^  et  Stevens  non-seulement  en  position  de  transporter 

Tub'xbw  ^^  ^^®  *^  marche,  mais  qu'ils  acqueraient  anssi  par  ce 

Brukswick  moyen  la  propri6te  da  bois  et  le  ponvoir  d'en  disposer. 

Co.      Elie  ne  i>oavait  alors  avoir  Tidde  qn'elle  conserverait 

p  — T  J  snr  ce  bois,  achete  ponr  le  commerce  et  qni  devait  en 

—  consequence  passer  par  an  grand  nombre  de  mains,  an 
droit  de  propri6t6  qui  lui  permettrait  d'aller  le  revendi- 
qaer  jasque  sar  le  marche  d'Angleterre.  L'intention  6yi- 
dente  des  parties  6tait  de  faire  d^pendre  le  transport  de 
la  propriety  de  Tune  des  deux  conditions  arrdtees  entre 
elles,  le  paiement  on  la  remise  d^effets  n6gociables  accep- 
t^s  par  la  compagnie. 

Lia  Seme  condition  confirme  cette  interpretation  en 
stipulant  dans  quel  cas  la  Gie  exercera  le  droit  de  pro- 
priety qa*elle  s'est  reserve  par  la  seconde.  II  y  est  for- 
mellement  declare  que  dans  le  cas  ou  les  reclamations 
de  la  Oie  n*auront  pas  ete  regimes  suivant  Tun  des  modes 
convenus  "  shall  not  be  paid  or  secured  in  some  of  the 
modes  herein  expressed "  alors  elle  aura  le  pouToir  de 
s*emparer  du  bois,  et  elle  pourra  le  yendre  et  en  disi>o- 
ser  par  rente  publique  ou  privee.  Mais  pour  qu'elle 
puisse  exercer  ce  droit,  il  faut  n6cessairement  qu'il  y  ait 
eu  negligence  de  regler  de  la  manidre  convenue  dans  les 
dix  jours  qui  suivent  Tepoque  de  Texigibilite  d'une  recla- 
mation. Cette  clause  exclut  toute  id6e  de  Texercice 
d'un  semblable  pouyoir  dans  le  cas  de  reglement  par 
billets  approuyes.  Elle  est  &ite  dans  la  yue  de 
pouryoir  au  cas  ou  la  Oie  n'a  pas  refu  les  garanties 
qu'elle  a  stipuiees.  Ce  serait  certainement  enfreindre 
la  lettre  et  Tesprit  de  cette  conyention  que  de  recon- 
naitre  k  la  Cie  le  droit  d'en  faire  I'application  lorsque 
les  garanties  conyenucs  lui  ont  ete  donnees  k  sa  satis- 
faction comme  dans  le  cas  actuel. 

D'aprds  le  genre  d'affaire  dont  11  s'agit  et  la  nature 
des  conyentions  au  sujet  du  paiement,  la  Cie  me  parait 
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6tre  convenue  d'adopter  comme  un  des  modes  de  pale-      ^^^ 
ment  la  remise  de  bons  billets  endoss6s  dont  Taccepta-   k^aod 
tion  ou  le  rejet   6tait  laissfi  a  son  entiere  discretion.  fr^\jr 
Lorsqu'elle  a  accepte  la  traite  en  question,  la  solyabilit6  Brunswick 
de  JeweU  et  Cie  6tait  notoire  et  Gonsid6r6e  comme  6gale       qo.^ 
a  celle  des  banqaes.     Personne  n'ayait  de  donte  a  cet  „   — T"   ^ 

*  Fourmer.  J- 

6gard.  On  doit  considSrer  que  dans  les  circonstances 
de  cette  cause,  il  y  a  ea.  d'apres  le  mode  convenu,  un 
paiement  suffisant  pour  transf!§rer  le  droit  de  propriety. 
C'est  en  considerant  ces  diyerses  stipulations  s6par6- 
ment  et  dans  leur  ensemble,  conform§ment  a  la  regie 
qui  vent  que  "toutes  les  clauses  des  conventions  s'in- 
"  terpretent  les  unes  par  les  autres,  en  donnant  a  cbacune 
"  le  sens  qui  resulte  de  Facte  entier,"  que  j 'en  suis  venu 
k  la  conclusion  que  le  droit  de  propri6t6  de  Tlntimee  a 
£t6  transf6r6  a  Cunliffe  et  Stevens  par  Tacceptation  de  la 
traite  de  JeweU  et  Cie. 


HXNBTy  J. : — 

The  issue  in  this  case  turns  upon  thVconstruction  of 
the  license  to  cut  the  timber  given  by  the  respondents 
to  Cunliffe  4*  Stephens,  takiii  in  connection  with  the 
subsequent  acts  and  dealings  of  the  parties. 

The  respondents,  owners  of  wilderness  or  timber 
lands  in  New  Brunswick,  agreed  to  sell  to  Cunliffe 
Sc  Stephens  all  the  pine  and  spruce  logs  they  might 
cut  on  certain  lots  of  the  respondents'  lands  up  to 
the  first  of  April  next  following  the  date  of  an  agree- 
ment entered  into  between  them,  dated  the  15th  of 
October,1874.  The  document  calls  itself  a  "  memorandum 
of  agreement  and  conditional  license."  By  its  terms 
the  grantees  were  to  pay  at  the  rate  of  one  dollar  for 
every  thousand  superficial  feet  of  spruce  logs,  and  two 
dollars  for  every  thousand  feet  of  pine  logs.  By  it  the 
grantees  (for  such  they  are  called  in  the  agreement) 
were  required  to  pay  the  respondents  at  the  date  of  the 
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1880      agreement  at  the  rate   of  |10  fbr  each  square  ^liule, 

HdLBOD   'amounting  to  $250  on  account ;  but  which  sum  ^^as  to 

Thb'new  ^®  forfeited  if  the  grantees  failed  to  cut  any  of  the  logs. 

BRUHswioKThe  agreement    contained    a   clause    by  which  *he 

Co.      gnmtees  were  prohibited  from  moving  the  logs  irom 

^ J  the  property  upon  which  they  were  to  be  cut,  or  in^ny 

way  disposing  of  them,  without  first  paying  or  securing 
the  paymient  of  the  stumpage  as  agreed  upon.  The 
legal  result  would  be  that  the  grantees  became  the 
owners  of  the  logs  subject  to  the  lien  of  the  respondents. 
The  grantees  were  not  to  cut  the  logs  for  the  respondents 
as  their  contractors  or  employees  but  for  themselves.  On 
the  execution  of  the  agreement  and  the  payment  of  the 
$250,  the  grantees  acquired  a  vested  interest  in  the 
sole  right  of  cutting  and  appropriating  io  their  own 
use  all  the  logs  on  the  25  square  miles  during  the  pre- 
scribed time.  As  each  log  was  cut  and  deposited  at 
the  place  for  scaling  it  became,  if  not  previously,  the 
property  of  the  grantees  subject  to  the  lien  before  men- 
tioned, and  the  other  conditions  and  provisions  of  the 
contract.  It  is  not  contended  that  any  of  the  other 
conditions  were  broken  or  unfulfilled  by  the  grantees. 
It  appears  to  me  that  a  different  view  has  been  taken 
of  the  rights  as  to  the  logs  in  question,  and  it  has 
been  considered  that  the  respondents  did  not  convey 
anything  more  than  a  naked  right  to  cut  the 
logs,  and  that  the  whole  property  always  re* 
mained  in  the  respondents.  I  cannot  so  consider  it. 
The  logs  were  to  all  intents  and  purposes  purchased^ 
and  the  property  in  them  passed  to  the  grantees  sub- 
ject to  the  respondents'  lien.  If  the  grantees,  then,  paid 
the  balance  due  that  lien  was  discharged,  and  the  logs, 
relieved  from  it,  would  become  the  unencumbered  pro- 
perty of  the  grantees. 

The  agreement  contains   three  or  four  provisions 
necessary  to  be  considered. 
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The  fert  is :  JJJJ 

The  grantees  will  not  directly  or  indirectly  conceal  from  the  scaler,    MoLsod 
or  dispose  of,  any  of  the  timber,  logs,  or  lumber  of  any  kind  until  all  •ti„-*jjk# 
dues,  stumpage,  and  damages  are  paid  or  aecurtd,  without  the  cOn-  BmniswioK 
sent  of  the  said  company  in  writing.    Otherwise  they  shall  forfeit  the    RailwaT 
whole  lumber  cut  under  this  contract.  * 

The  second  is :  Henry,  J. 

It  18  hereby  agreed  that  the  said  grantees  shall  pay  io  the  said 
company  at  the  time  of  executing  this  license,  a  mileage  rate  of  ten 
dollars  per  square  mile  of  the  entire  area  of  the  land  hereby  licensed. 
It  is  also  further  agreed  that  the  said  gi*antees  shall  pay  the  said 
company  as  stumpage,  one  dollar  per  thousand  superficial  feet  for 
all  the  spruce  logs,  and  two  dollars  per  thousand  superfioial  feet  for 
the  pine  logs,  and  at  the  company's  scale  of  rates  of  stumpage  for 
the  present  season  for  all  such  other  lumber  as  th^  may  cut  on  the 
said  lands,  hereby  licensed  or  permitted,  said  stumpage  to  be  paid  in 
the  following  manner:  Sud  company  shall  first  deduct  from  the 
amount  of  stumpage  on  the  timber  or  Imnber  cut  by  grantees  on 
this  license  as  aforesaid,  an  amount  equal  to  the  mileage  paid  by 
him  as  aforesaid,  and  the  whole  of  the  remainder,  if  any,  shall,  not 
later  than  the  15th  April  next,  be  secured  by  good  endorsed  notes  or 
other  sufficient  security  to  be  approved  of  by  the  said  company  and 
payable  on  the  15th  of  July  next,  and  the  lumber  not  to  be  removed 
from  the  brows  Or  landings  till  the  stumpage  is  secured  as  aforesaid. 

Had  these  been  the  only  provisions  for  a  lien,  the 
grantees'  logs  would  have  been  relieved  from  it,  on  one 
or  other  of  the  two  things  being  done  by  the  grantees — 
the  one,  making  payment — ^the  other,  by  securing  the 
payment.  On  the  29th  of  April  a  draft  was  given  by 
the  grantees  to  the  respondents  through  their  agent, 
upon  JeweU  Sf  Co.  for  the  amount  due,  and  accepted  by 
the  latter.  Was  this  a  payment  or  merely  security  ? 
As  to  the  clauses  of  the  agreement  under  consideration, 
I  consider  it  unimportant  to  decide  that  question,  as,  in 
either  case,  the  lien  was  removed  permanently.  The 
grantees  by  the  first  clause  were  not  (amongst  other 
things)  "  to  dispose  of*  the  logs  until  the  amount  was 
paid  or  secured.  If  the  respondents  did  not  receive  the 
diraft  in  payment,  they  at  least  took  it  as  security  and 
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1880      abandoned  their  lien  by  giving  up  possession  of  the 

MoLeod    property.    The  result  necessarily  was  that  the  grantees 

rp    ^^      became  the  owners  of  the  logs  unencumbered,  and 

Brukswick  might,  in  the  terms  of  the  clause,  dispose  of  them.    To 

^Ca^^  be  in  a  position  to  "  dispose  "  of  them  they  must  have 

had  the  whole  unencumbered  property  in  them.    The 

'  '  logs  were  taken  possession  of  by  the  grantees  on  the 
acceptance  of  the  draft,  with  the  assent  of  the  respond- 
ents, and  a  large  sum,  no  doubt,  expended  in  taking  them 
to  the  boom,  where  they  were  subsequently  sold  and 
delivered  to  JeweU  Sf  Co.^  and  held  by  Eslei/  for  them. 
The  rights  of  third  parties  here  come  up,  and  one  of  the 
learned  judges  in  New  Brunswick  would  have  felt  dis- 
posed, I  think,  from  what  he  says,  to  have  validated  the 
transfer  to  JeweU  Sf  Co.  as  such  third  parties,  but  for 
the  fact,  that  they  must  be  presumed  to  have  known 
the  agreement  under  which  the  logs  were  obtained  and 
the  nature  of  the  subsequent  dealings  as  to  the  draft, 
&c.  With  every  deference  to  the  opinion  of  the 
learned  judge  I  cannot  see  where  the  evidence  is 
that  would  produce  the  conclusion  that  JeweU  4* 
Co.  knew  anything  more  than  that  the  draft  was 
given  and  accepted,  and  the  logs  delivered  up  to 
the  grantees.  They  may  or  may  not  have  known  the 
peculiar  terms  of  the  agreement.  I  can  see  nothing 
according  to  the  evidence  to  have  prevented  them 
from  purchasing,  any  more  than  any  other  third 
party  who  would  purchase  in  ignorance  of  the 
source  from  which  the  logs  wore  obtained,  and  of 
the  whole  transaction.  I  take,  however,  the  ground 
that  a  lien  cannot  exist  contemporaneously  with  a 
security  payable  at  a  future  day,  whether  such  lien 
be  implied  or  one  created  by  express  agreement,  unless 
such  continuing  lien  be  expressly  agreed  for.  If, 
when  the  draft  was  accepted,  and  before  the  logs  were 
delivered  or  permitted  to  be  taken  from  the  *'  brows,"  a 
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further  agreement  was  entered  into,  that  in  considera-      1^0 
tion  of  the  respondents  giving  np  the  logs  the  lien   MoIaod 
should  continue  until  payment  of  the  draft,  or  if  that  m-^^^ 
result  is  plainly  provided  for  in  the  agreement,  and  Bbunswioe 
that  the  draft  is  not  to  be  considered  a  payment,  I  will       q^^^ 


not  say  that  such  lien  would  not  continue  to  attach  to 
the  logs  in  the  meantime.  I  will  hereafter  consider 
both  of  these  propositions. 

It  is  elementary  in  the  doctrine  of  liens,  that  the  con- 
tinuance of  possession  is  indispensable  to  the  exercise 
of  the  right  of  lien. 

An  abandonment  of  the  custody  of  matters  over  which  the  right 
extendsi  necessarily  frustrates  any  power  to  retain  them  and  operates 
as  an  absolute  waiver  of  the  lien.  The  holder  is  in  such  case  deemed 
to  yield  up  the  security  he  has  upon  the  goods  and  trust  to  the 
responsibility  of  the  owner  (1). 

At  page  48,  the  same  author  says  : 

^  It  has  been  well  established  by  numerous  authorities,  that  if 

security  be  taken  for  a  debt  for  which  the  party  lias  a  lien  upon  the 
property  of  the  debtor,  such  security  being  payable  at  a  distant  day, 
the  lien  is  gone  (2). 

He  proceeds : 

This  principle  as  to  waiver  of  lien  is  not  regulated  by  the  usage  of 
trade,  nor  consists  in  a  mere  rule  of  law  that  the  special  contract 
determines  the  implied  one,  but  in  the  inconveniences  which  would 
result  (the  necessities  of  mankind  requiring  that  the  goods  should  be 
delivered  for  consumption)  from  the  extension  of  the  lien  for  the 
whole  period  which  the  security  has  to  run,  for  it  must  be  presumed, 
either  that  the  lien  is  to  continue  with,  and  accompany,  the  security 
until  payment,  or  that  it  is  relinquished  by  the  substitution  of  the 
security  (3). 

Beference  to  that  case  will  show  that  the  security 
was  a  note  of  hand  of  the  party  on  whose  goods  the 
lien  rested  for  a  part  of  his  debt  and  a  judgment  against 
him  for  the  balance.    The  subject  matter  of  the  lien  still 

(I)  Cross  on  the  Law  of  liens,  p.    (2)  Hewiwn  v.  Ouihriej  2  Bing. 
38.  N.  C.  765. 

(3)  Per  Lord  Eldon  in  CowM  v.  Simp9imi  16  Yes.  Jun.  279. 
20| 
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1S80  remained  with  the  party  who  held  it,  font  it  wad  held 
MoLbod  that  by  taking  the  note  and  judgment  the  lien  was 
Thb^Nbw  removed.    His  lordship  said : — 

BbukswioK      The  proposition  that  the  lien  can  exist  after  auch  a  Bpocial  contract 
Q^       (referring  to  the  note,)  neceflsarily  inyolves  a  contradiction  to  that 
._       contract.    Hy  opinion,  therefore,  is  that  where  these  special  agree- 
Henrji  J*  ments  are  taken,  the  lien  does  not  remain.    And  whether  the  securi- 
ties are  due  or  not,  makes  no  difference. 

This  case  is  much  stronger.  There  the  subject  matter 
of  the  lien  was  not  given  up,  and  still  it  was  held  the 
taking  of  the  securities  destroyed  the  lien.  Here  the 
subject  matter  was  given  up  to  the  grantees,  and  they, 
as  I  think  they  had  a  right  to  do,  disposed  of  it  as  their 
own  property.  In  this  case  there  was  a  special  reason 
why  the  grantees  should  get,  not  only  the  possession, 
but  the  exclusive  right  to  the  logs,  so  that  they  might 
make  sale  of  them,  and  I  have  no  doubt  that  was  what 
the  respondents  fully  intended  and  expected  when  they, 
on  the  acceptance  of  the  draft,  gave  up  the  possession 
of  the  logs  to  the  grantees.  Tt  was  stated  without  con- 
tradiction at  the  argument  that,  at  the  time  they  did  so, 
Jetoett  Sf  Co.  were  generally  considered  a  wealthy  firm 
and  their  paper  considered  equal  to  that  of  a  bank. 
Theirs  was  not  considered  a  doubtful  security,  and  the 
feeling  of  confidence  in  them  may  possibly  account  for 
the  unconditional  surrender  of  the  logs  to  the  grantees. 
Whether  that  was,  or  was  not,  the  reason,  all  that  is 
necessary  for  us  to  consider  is  that  there  was  no  agree- 
ment for  a  continuing  lion.  The  lien  created  by  those 
clauses,  (and  so  far  they  are  only  what  I  am  dealing  with,) 
was  to  be  operative  up  to  a  certain  point.  That  is  the 
respondents  were  to  retain  possession  of  and  control 
over  the  logs  until  the  balance  of  the  stumpage,  &c., 
was  secured  to  their  approval.  That  being  done,  by 
the  acceptance  of  the  draft,  their  right  of  stoppage 
Ceased  and  the  grantees  became  entitled  to  the  posses- 
sion.   If»  after  they  received  the  acceptance  of  the  draft 
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they  had  refased  to  permit  the  grantees  to  take  the  logs,      ^  ^ 
it  would  have  raised  the  question  of  the  right  of  the   KoI^d 
grantees  to  compel  them  to  do  so,  or  to  submit  to  the  rp    \ 
legal  consequences  of  their  refusal,  and,  in  that  case,  Bbunswic^ 
according  to  the  ruling  of  Lord  Eldon,  in  the  case  before       q^^^ 


mentioned,  and  since  confirmed  by  numerous  decisions, 
they  would  have  had  the  law  against  them.  But  they 
themselves  have  by  their  own  act  of  surrendering  the  logs 
settled  the  point,  and  virtually  and  effectually  construed 
their  own  agreement  and  abandoned  any  lien  they 
held. 

It  is,  however,  contended  that  by  the  provisions  con* 
tained  in  subsequent  clauses  of  the  agreement,  the  de- 
livery of  the  logs  by  the  respondents,  was  only  to  enable 
the  grantees  to  remove  them  to  a  point  where  a  market 
could  be  obtained  for  them,  and  not  with  the  intention 
of  caiicelling  their  lien,  but  the  only  evidence  adduced 
to  eslaUish  that  position  is  from  those  clauses  them- 
selves. It  i»  i^ecessary  to  consider  them  carefully  and 
asceriwi  whether  that  is  the  result — taking  those 
clauses  in  connection  with  those  I  have  before  referred 
to  and  the  acts  and  dealings  of  the  parties  themselves. 

Following  twd  other  clauses  wherein  the  grantees 
undertook  "  to  go  upon  the  said  premises  in  due  and 
proper  season  and  cut  and  remove  lumber  and  pay 
the  stampage  as  aforesaid ;"  to  faithfully  perform  the 
conditions  and  stipulations  expressed  in  the  Ucense ;  to 
pay  the  company  damages  for  violation  or  neglect  of 
the  same  ;  to  exercise  diligence  and  precaution  to  pre- 
vent damages  by  fire,  and  to  pay  for  any  resulting  from 
carelessness, — we  find  the  clauses  as  follows : 

And  the  company  reserves  and  retains  full  and  complete  ownei- 
ship  ami  control  of  all  lumber  which  shall  be  cut  from  the  aforemen- 
tioned premises  wherever  and  however  it  may  be  situated,  until  all 
matters  and  things  appertaining  to  or  connected  with  this  license 
shall  be  settled  and  ac^usted,  and  all  sums  due  or  to  became  due  for 
Biumpaga  or  othenvise  sl^  be  fully  paid,  and  any  and  all  danuigQ* 
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1880       for  non-perfdnnanoe  of  this   agreement    or    stipulations    herein 


_  -.  expressed  shall  be  liquidated  and  paid.    And  if  any  sum  of  money 

9^         shall  have  become  payable  by  anyone  of  the  stipulations  or  agree- 

Thb  Kiw  ments  herein  expressed,  and  shall  not  be  paid  or  secured  in  some 

WUMSWIOK  Qf  ^^  modes  herein  expressed  within  ten  days  thereafter,  then,  in 

Qq^       such  case,   said  company  shall  have  full  power  and  authority  to 

-«—       take  all  or  any  of  the  said  lumber,  wherever  or  however  situated,  and 

Henry,  J,  ^  absolutely  sell  and  dispose  of  the  same,  &c. 

Here,  then,  are  general  provisions  of  the  contract, 
and  operating  from  the  time  of  its  execution.  That 
they  were  intended  to  operate  in  connection  with 
the  previous  clauses  for  the  protection  of  the  company's 
interest  only  up  to  a  certain  point,  I  have  no  doubt.  If, 
indeed,  the  clause  should  be  construed  as  giving  the 
company  a  right  to  retain  any  "  ownership  "  or  **  con- 
trol "  after  all  things  had  been  '*  settled  and  adjusted,** 
and  the  amount  or  balance  due  paid  or  teeured^  as  men- 
tioned in  previous  clause  which  provides  for  the 
lien,  then  the  two  clauses  are  antagonistic,  and,  if  so, 
that  which  is  the  most  favorable  to  the  grantees  is  the 
one  by  which  we  must  be  governed.  The  provisions 
are  those  of  the  respondents,  and  if,  by  one  of  two 
antagonistic  ones,  the  grantees  are  justified  in  doing  an 
act,  or  entitled  to  retain  the  property,  the  other  party 
cannot  be  permitted  to  set  up  the  other.  On  the  prin- 
ciple, too,  that  they  are  the  words  of  the  respondents, 
and  taking  the  whole  agreement  together,  if  an  ambigu- 
ity arises  they,  and  not  the  grantees,  are  to  take  the 
consequences.  By  the  two  clauses  first  cited  the 
grantees  were  to  have  possession  of  the  property 
relieved  from  any  lien  on  giving  the  required  security, 
which  was  given  and  accepted  and  the  logs  given  up. 
The  agreement  contains  no  provision  that,  under  such 
circumstances^  the  lien  should  continue  or  remain  upon 
the  logs.  It  is  true  that  in  the  former  of  the  two  last 
cited  clauses  we  find  it  provided  that  the  respondents 
reserved  and  retained  the  ownership  and  control  until 
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(amongst  other  things)  all  stuns  due  for  stnmpage,  &c.,      ^^^ 
should  be  tullj  paid.    Independently  of  this  antago-   MoldBOD 
nistic  and,  therefore,  ambignons  provision,  I  have  no  thb*n«w 
difficulty  in  concluding  that  it  could  only  consistently  Brtoswicc 
apply  to  circumstances  and  transactions  up  to  the  time       cio. 

of  a  settlement  and  adjustment  of  all  matters  and  things  ^ j 

connected  with  the  license.   The  last  clause  cited  shows 
clearly  that  such  was  the  intention  of  the  parties,  for  it 
provides  that  if  any  money  shall  have  become  payable 
"fr^   any    of    the    stipulations    or    agreements    herein 
expressed  "  (which  covers  the  whole  ground),  ''and  shall 
not  be  paid  or  secured  in  some  of  the  modes  herein 
expressed,  the  company  shall  have  full  power  and 
authority  to  take  all  or  any  of  the  said  lumber,  &c." 
The  plain  and  simple  meaning  of  this  latter  clause  is, 
that  if  the  grantees  either  paid  or  secured  the  respon- 
dents, their  power  and  authority  to  lake  or  interfere  in  any 
way  with  the  logs  or  timber  was  at  an  end.    Here,  then, 
we  have  another  provision  in  opposition  to  that  under 
which  the  respondents  claim.    In  the  license  we  have 
three  several  provisions  against  that  one.    The  respon- 
dents claim,  however  they  so  intended.    If  so,  why  was 
not  something  said  or  done  in  regard  to  it  when  they  gave 
up  possession  of  the  property.    If  they  really  so  intend- 
ed, their  failure  to  communicate  it  to  the  grantees  when 
acting  in  a  manner  to  lead  them  to  assume  the  opposite, 
was,  under  all  the  circumstances,  I  take  it,  a  fraud,  not 
only  on  the  grantees,  but  a  still  greater  one  upon  a 
third  party  who  might  purchase  and  pay  for  the  logs. 
The  property  was  given  up  in  April,  and  the  respond- 
ents did  nothing  to  assert  any  claim  to  it  until  October. 
During  the  intervening  seven  months  the  logs  might 
have  been  sold,  changed  owners  several  times  and  been 
converted  into  lumber  or  other  manufactured  articles. 
It  might  in  the  ordinary  course  of  business  in  the  hands 
ot  innocent  purchasers  have  beeii  shipped  and  sold  in  a 
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ino  fcMreign  <Mr  domestic  marketi  sad  we  aie  askad  to  put  a 
HoIaod  GoiiBtniction  on  that  one  antagonistic  clause  wluoh 
'^il„  would  lesult  in  giving  a  riglit  to  the  respondents  to 
BsuMvncK  follow  the  pioperty,  it  might  be  to  England,  or  the 
Co.  United  Stalest  and  take  it  from  the  innocent  purchasers 
Hem*  J  ^^^^^-  ^^  ^  possible  an  agreement  to  produce  such  a 
result  might  have  been  secretly  entered  into  between, 
and  bind  the  immediate  parties,  but  to  have  any  effect, 
it  should  be  in  langoage  the  most  plain  and  umoistak- 
able  and  essentially  different  from  that  under  consider- 
ation. Besides,  had  such  an  agreement  been  entered  mto 
privately,  the  fact  that  it  is  of  that  private  and  unusual 
character  throws  upon  the  party  for  whose  security 
the  provision  was  made  the  responsibility  of  acting 
consistently  with  the  fact  of  his  holding  such  a  right. 
He  must  not  act  in  a  way  to  induce  outsiders  to  believe 
he  has  no  such  secret  claim.  The  respondents,  by  giv* 
ing  up  the  property  unreservedly  and  enabling  the 
grantees  to  act  with  the  logs  as  if  under  no  lien,  put 
them  in  a  position  to  hold  themselves  out  as  the  unen* 
cumbered  owners.  I  have  no  doubt  that  JeweU  4*  CO'% 
when  purchasing,  and  the  grantees,  when  selling  to 
them,  considered  the  latter  had  fall  authority  to  sell 
and  convey.  It  would  be,  I  think,  a  serious  question  in 
such  a  case  to  say,  whether  or  not  the  respondents 
would  in  the  case  of  a  third  party  not  be  estopped  from 
setting  up  such  a  secret  claim,  when  their  overt  acts 
and  dealings  were  so  inconsistent  with  it.  What  are 
the  facts  in  the  knowledge  of  JeweU  4*  Co^  1  Why,  that 
the  grantees  had  settled  with  and  secured  the  respon- 
dents, and  thereupon  that  the  latter  gave  up  the  pos- 
session to  the  former,  who  brought  the  Ic^  at  much 
expense  to  the  boom  where  they  were  when  purchased. 
They  had,  then,  every  right  to  assume,  as  they  did,  that 
the  grantees  had  the  property  and  the  right  to  dispose  of 
it.   How  could  they  be  presumed  to  kuow  of  tbiaambi^ 
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gMM  clause,  and  be  expected  to  construe  it  as  it  has  been      U80 
Btnoe  then,  I  tluiik»  erroneously  done  ?  Suppose  another   MoI^d 
pansQU  had  bought,  knowing  what  Jewelt  4*  Co  knew,  xhb^bw 
or  are  presumed  to  have  known,  would  it  be  right  to  Brunsw^iok 
permit  the  respondents  to  say  :  "  True,  we  held  on  to       Q^f^ 

the  property  till  we  got  satisfactory  security,  upon  „ j 

which  we  surrendered  it  unconditionally  at  the  time ;  — 1 
true,  we  allowed  the  grantees  to  take  i>os8es- 
sion  and  put  them  in  a  position  to  hold  themselves 
out  as  the  owners  of  the  property,  but  still  we  had  a 
clause  in  the  private  agreement  with  them  which 
perhaps  no  one  could  have  expected,  but  there  it  is  ; 
and  although  you  have  been  induced  in  a  great  measure 
by  our  mode  of  dealing  to  feel  yourself  perfectly  safe 
we  wUl  nevertheless  take  the  property  from  you  and 
hold  it  ?'*  X  think  there  would  be  neither  law  or  equity 
in  permitting  them  to  do  so. 

Although  not  necessary  I  may  refer  to  the  question 
of  the  draft  as  payment.  I  am  free  to  admit  that  if  a  debt 
existed,  the  mere  taking  of  a  bill  or  note,  even  of  a 
third  party,  would  not  necessarily  amount  to  a  payment, 
if  nothing  more  was  done,  and  that  the  result  of  taking 
such  would  but  postpone  the  payment.  If,  however, 
it  was  taken  as  payment,  it  is  otherwise.  Here  some- 
thing  more  was  done.  The  possession  and  control  of 
the  property  was  given  up,  and  the  legal  conclusion,  I 
think,  is  that  in  the  absence  of  any  special  agreement 
to  the  contrary,  the  acceptance  was  received  as  pay- 
ment. A  mere  security  could  have  been  given  in  a 
variety  of  ways  by  bond  or  otherwise,  amounting  to  a 
g^uaiantee.  The  words  paid  or  secured  are  those  used 
in  th^  first  clause.  Those  in  the  second  are  *'  secured 
by  good  endorsed  notes  or  other  sufficient  security  to 
be  approved  of  by  the  said  company."  The  latter 
clause,  it  is  true,  refers  only  to  security ^  but  the  first  and 
one  0I  the^tw9  UtW  olauses  uses  the  word  "p^ud.*' 
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1880     The  mle  of  law  applicable  to  sucli  cases  was  laid  down 
MoLioD    by  liord  Langdale  in  Sayer  y.  Wa^ttaff  (1),  and  cited 
Thb^Nbw  w^^^  approval  in  r«  The  London^  Birmingham  and  South 
Brunsm^ick  Stafford  Bank  (2).     His  lordship  said : — 

Railway 

Clo.  The  debt  may  be  considered  as  actually  paid  if  the  creditor  at  the 

"~~"       time  of  receiving  the  note  has  agreed  to  take  it  in  payment  of  the 

^^'    '  debt^  and  to  take  upon  himself  the  risk  of  the  note  being  paid,  or  if 

from  the  conduct  of  the  creditor,  or  the  special  circumstances  of  the 

case,  such  an  agreement  is  legally  to  be  implied. 

The  iK>mt  would,  therefore,  be  one  to  be  submitted  to 
a  jury  under  the  evidence  of  the  conduct  of  the  respon- 
dents at  the  time,  and  the  special  circumstances  of  the 
case.  As  we  are  now  dealing  with  a  case  prepared  by 
the  parties  themselves,  and  in  which  we  are  not  aided 
by  the  finding  of  a  jury,  we  must  necessarily  place  our- 
selves in  the  same  position  a  jury  would  have  occupied. 
Assuming  that  duty,  I  have  no  difficulty,  from  the  whole 
evidence,  in  arriving  at  the  conclusion  that  in  taking 
the  acceptance  and  handing  over  the  property,  the  res- 
pendents  received  that  acceptance  as  payment  and 
relinquished  all  the  lien  they  held  upon  the  property 
in  question. 

For  the  reasons  given  (which  on  account  of  a  difier- 
ence  of  views  entertained  by  my  learned  brethren,  I 
have  elaborated  more  than  I  would  have  otherwise 
considered  necessary,)  I  think  the  appeal  should  be 
allowed  and  judgment  given  for  the  appellant  with 
costs. 

Taschereau,  J. : — 

I  am  of  opinion  to  dismiss  this  appeal. 

It  seems  to  me  clear  that  by  the  license  under  which 
Cunliffe  Sf  Co  cut  this  lumber,  they  never  thought  for 
a  moment,  and  it  never  came  to  the  mind  of  any  of  the 
parties  thereto,  that  they  could  pay  the  company  the 

(1)  5  Bear.  415.  (2)  34  L.  J.  420. 
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amoiint  of  the  stumpage  on  the  16th  of  April.    Indeed,      ^^^ 
it  appears  to  me  plain  by  the  said  license  that  not  one   MoLbod 
of  the  contracting  parties  ever  thought  it  possible  that  T^/^g^ 
Cunliffe  4*  Co.  could  pay  the  stumpage  before  the  lum-  Bbunswiob: 
ber  was  taken  down  to  market.    But  as  it  was  expressly       co. 

stipulated  and  agreed,  and  made  obligatory  ^P<>JixasohereaiL 
Cunliffe  4*  Cb.,  that  the  lumber  should  be  taken  down  J. 
to  market  as  early  as  practicable,  the  first  stream  driv- 
ing or  rafting  season  after  being  cut,  that  being  about 
the  fifteenth  of  April  then  next,  it  was  agreed 
and  stipulated  that,  not  later  than  the  said  fifteenth 
of  April,  Cunliffe  Sf  Co.  were  to  give  sufficient 
security,  by  good  indorsed  notes  or  otherwise,  that  the 
amount  due  for  stumpage  would  be  paid  on  the  16th 
of  July,  the  said  lumber  not  to  be  removed  from  the 
brows  or  landing  till  the  stumpage  was  so  secured. 
And  if  the  said  security  was  not  so  given  by  Cunliffe 
Sf  Co.y  then  the  said  company  could,  ten  days  after  the 
16th  of  April,  take  i)ossession  of  the  said  lumber  and 
absolutely  dispose  of  the  same ;  and  if  the  stumpage 
was  not  duly  paid  on  the  16th  July,  or  within  ten  days 
after,  then  also  the  said  company  could  take  the  said 
lumber,  wherever  it  was,  and  dispose  of  the  same.  It 
was  also  agreed  and  stipulated  as  follows  : 

And  the  said  company  reserves  and  retains  full  and  complete 
ownership  and  control  of  all  lumber  which  shall  be  cut  from  the 
aforementioned  prembes,  vsKtrtfotr  and  however  it  may  be  situated, 
until  all  matters  or  things  appertaining  to  or  connected  with  this 
license  shall  be  settled  and  adjusted,  and  all  sums  due  or  io  become 
due,  for  stumpage  or  otherwise,  shall  be  fully  paid,  and  any  and  all 
damages  for  non-performance  of  this  agreement,  or  stipulations 
herein  expressed,  shall  be  liquidated  and  paid. 

I  am  at  a  loss  to  know  what  language  oould  more 
clearly  say  that  the  company  retained  the  ownership 
of  this  lumber  till  the  stumpage  was  actually  paid. 
The  security  given  on  the  16th  of  April  was  so  given 
for  one  purpose  only,  that  of  allowing  the  taking  down 
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1880      of  the  lumber  to  market,  the  ownership  remaining  in 

MoLboo    the  company  till  actual  payment  of  the  atumpage,  and 

Thb'nbw  ^®^*y  hein^  given  for  such  payment  till  the  15th  of 

BEuiiflincK  July.     If,  on  tho  15th  of  July,  stumpage  was  not  paid, 

Co.      or  within  ten  days,  the  company  was  authorized  to 

Tm^T^     take  the  lumber  and  sell  it.    Surely,  all  this  means  that 

J.        the  ownership  could  never  pass  to  Cunliffe  Sf  Cb.till 

actual  payment  of  the  stumpage. 

I  think  that  the  judgment  entered  for  the  plaintifib 
in  the  court  below  is  right,  and  that  the  defendant 
must  fail  in  his  appeal. 

QWYNNE,  J.: 

The  sole  question,  as  it  appears  to  me,  which  is  pre- 
sented to  us  upon  this  special  case,  is  one  of  the  con- 
struction of  the  instrument  marked  A,  annexed  to  the 
special  case,  and  is,  whether,  by  force  of  the  terms  of  that 
instrument^  the  absolute  property  in  the  logs  in  question 
did  or  not  pass  to  Cunliffe  Sf  Stephens  immediately  upon  the 
acceptance  by  Jewett  Sc  Co,  of  the  draft  of  Cunliffe  Sf 
Stephens  of  the  29th  April,  1876  ? 

We  are  not  placed  in  the  position  of  a  jury,  nor  are 
we  authorized  to  draw  inferences  of  fact  as  they  might. 
No  question  of  fact  is  raised  before  us,  whether  the 
plaintiffs  as  against  Jewett  Sf  Co,^  and  their  assignee, 
by  reason  of  their  conduct  in  suffering  the  logs  to 
remain  in  the  possession  oi  Cunlife  Sf  Stephens,  or  rather 
of  their  assignees,  Jewett  Sf  Co.,  after  the  draft  became 
due  ;  or  by  the  manner  in  which  they  dealt  with  the 
acceptance  ;  or  by  any  admission  or  conduct  of  theirs 
whatever  subsequently  to  the  receipt  by  them  of  the 
acceptance,  should  be  held,  as  a  matter  of  fact,  to  have 
adopted  and  taken,  or  to  have  agreed  to  adopt  and  take, 
the  acceptance,  notwithstanding  the  terms  of  the  instru- 
ment ?  and  whether  they  should  or  not,  by  reason  of 
such  or  any  circumstances,  be  estopped  in  pais  from 
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asserting  now  that  the  property  is  theirs,  is  a  question      1880 
upon  which  we  are  not  called  upon,  nor  is  it  proper   MoLeod 
for  us,  to  express  an  opinion.  Thb*Nbw 

The  question  before  us  being,  as  I  have  said,  in  my  Brunswick 
opinion,  limited  to  the  mere  legal  construction  of  the       Co. 
terms  of  the  instrument,  our  judgment  must,  I  think,  qJIZT  r 

be  to  dismiss  the  appeal,  for  otherwise  we  must,  as  it      

appears  to  me,  eliminate  from  the  contrai^t  of  the  parties 
that  part  wherein  it  is  declared  that  their  intention  is 
that  the  plaintiffs'  full  and  complete  ownership 
of  the  timber  shall  be  and  is  reserved  and  retained, 
wherever  and  however  it  may  be  situated,  until 
all  matters  and  things  appertaining  to  or  con- 
nected with  the  license  shall  be  settled  and 
adjusted,  and  all  sums  due,  or  to  become  due,  for 
stumpage  or  otherwise,  shall  be  fully  paid,  and  any  and 
all  damages  for  non-performance  of  this  agreement,  or 
the  stipulations  therein  expressed,  shall  be  liquidated 
and  paid.  The  clause  seems  to  be  inserted  for  the 
express  purpose  of  reserving  the  ownership  until 
actual  payment.  Upon  a  view  of  the  whole  instru- 
ment the  parties,  as  it  seems  to  me,  have  shewn 
that  they  understood,  when  entering  into  the  contract, 
the  difference  between  security  for  money  to  be  paid  at 
a  future  day  and  actual  payment  of  such  money,  and 
that,  however  unreasonable  the  terms  imposed  by  the 
vendor  may  have  been,  the  parties  agreed  that  the  pro- 
perty should  remain  the  property  of  the  vendors  until 
actual  payment,  notwithstanding  that  for  a  limited 
purpose  the  vendees  might  have  possession  before  pay- 
ment 

If  I  could  see  that  the  doctrine  of  lien  applied  to  the 
case  I  should  have  no  difficulty  in  holding  that  the 
plaintiffs,  by  parting  with  the  possession,  had  lost  any 
lien  they  may  have  had,  but  I  cannot  see  that  the  doc* 
trine  of  lien  at  all  affects  the  case.    The  question  is,  in 
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1880     my  opinion,  one  of   property,  not  of  lien,  namely, 

MoLeod    whether,  in  virtac  of  the  pTovisions  of  the  instmment, 

Thk  New  ^^^  Property  in  the  timber  had  passed  from  the  plaintiffs 

BRuxswicKto  CunUffe  Sr  Stephens,  eo  instanti  of  the  draft  being 

Railway  .    ,  ^ 

Co.       accepted  ? 
9tmne  J.     ^  viewing  the  case  stated  and  the  question  submit- 

ted,  I  cannot  hold  that  the  property  did  pass  then, 

without  ignoring  this  clause. 

Appeal  dismissed  with  costs. 

Solicitor  for  appellant :  Ezekiel  McLeod. 

Solicitors  for  respondents :  Fraser^  Wetmare  Sf  Winslaw, 
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QUALITY  AND  EMERY  BBUNET  >  Bkspondbnw. 

ET  UX.  ES-QUALITfi ) 

ON    APPEAL   FROM   THE   COURT   OF   QUEEN'S   BENCH 
FOR  LOAVER  CANADA  (APPEAL  SIDE). 

AsttU  of  fir  at  and  second  community — Tranaftr  of  arreoTM  of  lift, 
rent  by  wife  to  the  grandson  of  her  second  husbandf  validitif  oj^^ 
Edit  de  secondes  noces,  \b&d^ArU.  279,  282  and  283,  Custom 
of  Paris,  and  Arts,  1760,  1265  and  774  aC  (F.  Q.y^Cbsts^ 
Error  of  date  in  deed  of  transfer. 

On  the  17ih  February,  1841,  CI  and  wife  acknowledged  by  the  deed 
that  they  were  indebted  to  one  8.  N,j  widow  of  one  P.,  in  a 
sum  of  f  140,  due  to  Iierlate  husband.  On  the  same  day,  (7.  and 
wife,  the  son-in-law  and  daughter  of  8.  N,  and  P.,  also 
acknowledged  to  be  indebted  to  £f.  ^.  in  an  annual  life-rent^  in 
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coDBideration  of  certain  real  estate  given  to  them  previously  by 
the  late  P.  and  8.  N.,  by  deed  of  gift,  16th  February,  1830.  On 
19th  February,  1841,  the  widow,  8.  N.f  married  one  /.  B.  L,  On 
the  21  st  January,  1870,  /.  B*  L,  and  his  wife,  8,  N,j  transferred 
to  P.  L,f  the  grandson  of  /.  B,  X.,  all  the  arrears  of  life-rent  due 
them  by  C.  and  his  wife  as  well  as  the  sum  of  $140,  being  the 
amount  of  the  obligation. 

On  an  action  brought  by  P.  L.  against  C  and  wife,  to  recover 
£1,325  for  26  years  of  said  life-rent,  and  £35  for  the  amount  of 
the  obligation  of  the  17  th  February,  1841  ^ 
Hddf — 1.  Affirming  the  judgment  of  the  Court  of  Queen*s  Bench 
for  Lower  Cancuia  (Appeal  side),  that  the  arrears  of  the  life-rent 
which  accrued  during  the  second  marriage  of  8,N.  belonged  to  the 
community  which  existed  between  her  and  her  second  husband, 
/.  B,  L.J  and  that  the  husband  as  head  of  the  community  could 
legally  dispose  of  his  share  in  the  community,  viz :  one-half  of 
said  arrears,  in  favor  of  his  grandson  P.  I^.,  but  the  transfer  as 
to  the  other  half  belonging  to  his  wife,  8,  N.j  was  null,  as  by  law 
8,  N,  could  not  transfer  to  any  of  her  husband's  descendants, 
who,  in  such  a  case  are,  by  law,  considered  as  persons  interposed 
to  secure  directly  to  the  husband  a  benefit  which  cannot  be 
conferred  to  him  directly- Art.  774  C.  C.  (P.  Q.) 
^.  Reversing  the  judgment  of  the  Court  a  quo,  that  although  the 
smn  of  $140  formed  part  of  the  movables  l>elonging  to  the  first 
community,  yet  the  half  of  said  sum  belonging  to  8.  N»  at  the 
time  of  her  second  marriage  formed  part  of  the  second  commun- 
ity,  and  her  husband,  /.  B.  X.,  could  legally  dispose  of  his  share 
in  said  sum,  viz. :  $35  in  favor  of  his  grandson,  the  transfer  of 
the  balance,  vii.,  $105,  being  null  and  void. 

In  this  case  both  parties  appealed  to  the  Supreme  Court,  the 
respondent,  A.  M,  ei  ux,  having  succeeded  in  getting  the  judg- 
ment of  the  Court  a  quo  reversed  on  the  second  point  and  con- 
firmed on  the  first  point,  were  allowed  costs  of  a  cross  appeal. 

In  plaintift*s  declaration  it  was  alleged  that  the  arrears  of  rent 
trans  erred  to  him  and  which  he  claimed  from  defendants 
were  due  in  virtue  of  a  life  rent  constituted  by  a  deed  of  cession, 
dated  16th  February,  1828,  and  in  the  Superior  Court,  after 
argument,  a  motion  was  made  by  plaintiff  to  discharge  the 
dilibiri  inasmuch  as  it  was  discovered  at  the  argument  that  a 
clerical  error  of  a  serious  nature  to  the  interests  of  the  present 
plaintiff  had  inadvertently  crept  into  one  of  the  authentic 
documents  invoked  by  the  plaintiff  in  support  of  his  action, 
such  error  being  as  to  the  date  of  a  certain  donation  upon 
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1879  which  the  action  is  maixily  baaed ;  and  inasmuch  as  such  clerical 

^^^^  enxir  can  most  easily  be  remedied  by  referring  to  the  minute  of 

9^  the  notary  who  paased  the  deed  or  otherwisei  this  motion  was 

"BsLUVWi,  granted,  and  a  aeoond  motion  was  made  by  the  plaintiff  en 

reprise  cTinstaneef  prajring  to  be  allowed  to  amend  the  declara- 
tion by  adding  under  count  No.  10  in  the  declaration  the 
following,  to  wit :  ''  That  the  date  of  tiie  constitution  of  the 
rent  above  mentioned  was  erroneously  mentioned  in  the  deed 
of  transfer  above  related  as  being  made  by  and  in  virtue  of  the 
contract  of  marriage  of  the  said  A.  C,  datt^J  the  7th  February, 
1828. 

''  That  the  said  conatituted  rent  is  made  by  a  deed  of  the  16th 
February,  1830,  aa  it  appears  from  an  authentic  copy  of  said 
deed  forming  part  of  exhibit  number  one  of  the  plaintiff  in  this 
cause,  and  that  the  intention  of  the  parties  to  the  said  deed  of 
transfer  at  the  time  of  the  execution  thereof  was  to  transfer  the 
arrears  of  rent  constituted  by  the  said  defendant  on  the  16th 
February,  1830.  The  said  rent  being  the  only  one  due  by  the 
said  A.  a  to  the  said  S.  N." 
Held  (affirming  the  judgment  of  the  courts  below),  that  the  error  in 
the  transfer,  as  to  the  date  of  the  deed  under  which  the  lifi- 
rent  was  due,  was  a  mere  clerical  error.  There  was  no  other  life- 
rent to  which  the  transfer  could  apply  but  the  one  in  question. 
The  claim  waa  sufficiently  identified  by  the  description  of  the 
deeds  and  the  date  of  their  registration^  under  the  special  alle- 
gations of  the  plaintiff  and  the  evidence  which  he  has  adduced. 

Appeal  from  a  judgment  of  the  Court  of  Queen's 
Bench  for  Lower  Canada  (Appeal  side),  reversing  a 
judgment  of  the  Superior  Court  for  Lower  Canada^  by 
which  the  plaintiff,  Pierre  Lalonde^  then  represented 
by  his  widow  Dame  Albina  Malleile,  as  tutrix  to  his 
two  minor  children,  had  been  condemned  to  pay  to  the 
respondent  es^qudliU^  the  sum  of  $5^143.00  with  interest 
and  costs,  the  Court  of  Queen's  Bench  reducing  the 
condemnation  to  $2,101.77  with  costs  of  appeal  against 
the  respondent  es-qualiiS. 

The  judgment  of  the  Court  of  Queen's  Bench,  (Appeat 
side)  was  appealed  from  to  the  Supreme  Court  by  the' 
present  appellants  on  the  ground  that  the  condemnation 
was  yet  excessive.    At  the  same  time  the  respondent 
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es-qualiU,  appealed  also  from  the  judgment  of  the  Court      1^79 
of  Queen's  Benoh  (Appeal  side),  on  the  ground  that  the     pilon 
judgment  of  the  Superior  Court  ought  to  have  been    ^^^^^ 
affirmed.    This  second  appeal  was  treated  by  the  Court      — 
as  a  cross-appeal  under  the  Supreme  Court  rules. 

The  facts  of  the  case  as  stated  by  Sir  A,  A.  Dorton, 
C.  J.  of  the  Court  below,  are  as  follows  : — 

On  the  *rth  of  February,  1828,  AdSlatde  Pilon,  then  a 
minor  issue  of  the  marriage  of  Joseph  Pilon  and 
ScholasUque  Neveu,  married  one  Anioine  Charlebois. 

Joseph  Pilon  was  a  party  to  the  contract  of  marriage 
and  gave  to  the  future  consorts  certain  real  estate,  of 
which  he  reserved  for  himself  as  well  as  for  his  wife, 
the  enjoyment  {rusufruil)  as  long  as  they  lived. 

On  the  16th  February,  1830,  Pilon  and  his  wife 
made  a  transaction  with  Charlebois  and  his  wife,  by 
which  in  consideration  of  an  annual  life-rent  {rente 
vxagire)  payable  in  kind,  they  released  the  enjoyment 
(tusufruit)  which  they  had  reserved  by  the  first  deed. 

Pilon  died  in  1889  and  his  wife  survived  him. 

On  the  lYth  of  February,  1841,  his  widow,  ScholasUque 
Neveu  gave  to  Charlebois  and  his  wife,  a  discharge,  in 
fall,  for  all  the  arrears  of  this  life-rent  which  were  due 
to  her  up  to  the  1  <rth  of  February,  1841.  The  arrears 
have  also  been  paid  since  for  the  year  1842, 1843  and 
1844,  as  admitted  in  the  plaintiflf's  declaration. 

On  the  same  day,  17th  February,  1841,  Charlebois  and 
wife  acknowledged  by  a  notarial  obligation  that  they 
were  indebted  to  ScholasUque  Neveu^  widow  Pilon,  in 
a  sum  of  840  francs  ancient  currency,  equal  to  $140,  due 
for  the  amount  of  an  obligation  of  the  1 8th  of  September, 
1880,  by  Charlebois  to  the  late  Joseph  Pilon. 

Having  thus  settled  her  affairs  with  her  daughter 
and  her  son-in-law,  Scholastique  Neveu  married  one 
Jean  BapUste  Lacombe^  on  the  19th  day  of  February 
foUowing  (1841). 

31 


322  SUPBBMB  OOUBT  OP  CANADA.     [VOL.  V. 

^^79         Lacombe  was  a  widower  and  liad  a  daughter  by  his 
PiLov     first  marriage.    Her  name  was  Marie  Virginie  Lacombe, 
Brcket    ^^®  married  Pierre  Molse  Lalonde,  and  had  by  this  mar- 
—      riage  a  son  whose  name  was  Pierre  Lalonde, 

On  the  2l8t  of  January,  1870,  Lacombe  and  his  wife 
Sclu)la$Uque  Neveu,  the  mother  of  the  appellant,  trans- 
ferred to  this  Pierre  Lalonde,  the  grandson  of  Lacombe, 
all  the  arrears  of  life-rent  which  were  due  by  Charlebois 
and  his  wife  to  Schotastique  Neveu,  from  December, 
1844,  to  December,  1809. 

In  the  deed  of  transfer  it  is  erroneously  stated  that 
the  arrears  of  life-rent  so  transferred  are  due  by  virtue 
of  the  contract  of  marriage  of  Charlebois  and  his  wife 
ot  the  7th  February,  1828,  and  also  by  virtue  of  deed 
of  transfer  of  the  16th  February,  1828,  written  at  the 
foot  of  the  said  contract  of  marriage,  while  this  life-rent 
was  created  by  an  act  of  the  16th  of  February,  1830, 
already  mentioned,  which  act  is  however  written  at 
the  foot  of  the  original  contract  of  marriage  of  the  7th 
of  February,  1828. 

Lacombe  and  wife  also  transferred  by  the  same  deed 
to  Lalofide  the  840  francs  or  $140  due  by  Charlebois  and 
his  wife  by  their  obligation  of  the  17th  of  February, 
1841. 

On  the  27th  of  March  following  (1870),  a  little  over 
two  months  after  the  date  of  this  transfer,  Scholasiique 
Neveu  died. 

Shortly  after  her  death,  Pierre  Lalonde  brought  the 
present  action  against  Charlebois  by  which  he  has 
claimed : —    ^ 

1st.  For  26  years  of  life-rent  transferred 
to  him  by  Scholasiique  Neveu  under 

the  above  transfer ^1,325    6  10 

2nd.  The  amount  of  the  obligation  of  the 
17th  of  February,  1841,  840  francs 
e^ual  to 85    0    0 
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8rd.  For  the  faneral  expenses  and  expenses  1879 

of  the  last  sickness  of  Scholastique  Pilox 

Neveu  paid  for  by  the  defendant  Brunkt. 

C%ar/e6ois  and  his  wife 85  11    6      


Making  a  total  of jei,894    0    4 

Equal  to  |5,576.06  with  interest  from  the  28th  of  April, 
1^71,  and  costs. 

To  this  demand  the  defendant  Charlebois  pleaded  the 
fSEMsts  already  stated,  and  farther,  that  the  life-rent  trans- 
ferred by  Scholastique  Neveu  to  Lalonde  represented  to 
the  extent  of  one-fifth  the  individaal  estate  (lespropres) 
of  the  said  Scholastique  Neveu  and  for  four-fifths  the 
properties  acquired  during  the  first  community ;  that 
no  part  of  the  four-fifths  of  his  life-rent,  which  repre- 
sented  the  properties  acquired  during  the  first  com- 
munity, could  form  part  of  the  second  community ;  that 
Scholastique  Neveu  had  no  right  during  her  marriage  to 
give  any  of  her  property  to  her  husband  Laconibe^  nor 
to  his  grandson  Lalonde  ;  that  the  sum  of  840  francs 
ancient  currency  was  also  a  conquet  of  the  first  com- 
munity and  that  the  transfer  made  to  Lalonde  was  only 
valid  as  to  one-tenth  of  the  arrears  of  life-rent,  which 
was  the  share  of  Lacombe  in  one-fifth  of  such  arrears 
which  had  fallen  into  the  second  community,  and 
Charlebois  offered  to  confess  judgment  for  $812  as  the 
value  of  the  share  of  arrears  of  said  life-rent  which 
Lacombe  was  entitled  to  transfer. 

To  this  plea  the  plaintiff  answered  generally ;  also 
that  Scholastique  Neveu  had  made  a  will  by  which  she 
had  disposed  of  all  her  properties  in  favor  of  her  hus- 
band Lacombe,  and  that  the  defendant  had  therefore  no 
interest  in  asking  that  the  transfer  of  the  21st  of 
February,  1870,  be  annulled. 

On  this  contestation,  the  Superior  Court  holding  that 
the  transfer  was  not  affected  by  the  Edit  des  seconder 
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1^79      noces  and  that  Scholastique  Neveu  had  the  right  to  trans- 

VwQ^i     fer  her  claims  to  Lalonde,  as  she  had  done,  condemned 

Brcnet    *^^  defendant  Charlebois  to  pay  to  the  plaintiff  a  snm 

—  '   of  $5,148.21  with  interest  from  the  29th  of  April,  1871, 

and  costs.      This  sum  of  $5,143.21  is   composed  of 

1 1,860.80  for  the  value  of  26  years  of  arrears  of  life-rent, 

1 140  amount  of  the  obligation  of  Ihe  17th  of  February, 

1841,  and  $142.90  paid  for  the  defendant,  for  the  funeral 

expenses,  etc.,  of  Scholastique  Neveu. 

There  was  no  dispute  about  this  last  claim  of  $142.90 
which  was  admitted  by  the  appellants. 

The  only  other  facts  requiring  to  be  noticed  with 
reference  to  this  appeal  are,  that  Pierre  Lalonde,  the 
original  plaintiff,  died  before  judgment  was  rendered  in 
the  court  below  and  that  Antoine  CharleboiSythe  original 
defendant,  died  since  the  judgment.  They  are  now  res- 
pectively represented  in  the  cause,  Charlebois  by  the 
appellants  and  Lalonde  by  the  respondent. 

As  the  pretended  will  of  Scholastique  Neveu  invoked 
by  the  plaintiff  in  his  answers  to  the  defendant's  plea 
the  date  of  which  is  not  even  indicated,  was  never  fyled, 
it  was  found  unnecessary  to  examine  whether  or  not 
it  would  have  been  a  good  answer  to  the  defendant's 
pretensions  had  it  been  produced. 

Mr  Pagnuelo^  Q.  C,  for  appellants  : 

The  first  question  that  naturally  comes  up  under  the 
plea  of  general  denial  is  whether  the  plaintiff  as 
assignee  under  the  deed  of  the  21st  January,  1870,  can 
claim  any  of  the  arrears  of  pension  due  by  the  defend- 
ant to  Scholastique  Neveu, 

The  deed  under  which  the  pension  was  constituted 
was  passed  on  the  16th  Feb.,  1830 ;  this  is  the  only 
deed  under  which  a  pension  may  be  claimed  from  the 
defendant;  but  by  the  transfer  of  the  21st  January, 
1870,  Scholastique  Neveu  and  /.  B.  Lacombe  assigned 
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over  to  the  plaintiff  the  arrears  of  a  pension  which  ^^79 
might  be  due  to  S.  Neveu  in  virtue  of  the  contract  of  Pilon 
marriage  of  the  'ifth  February,  1828,  between  the  defend-    BauwET. 

ant  and  A.  Pilon^  and  under  a  deed  of  cession  bearing      

date  the  16th  February,  1828,  written  at  the  end  of  the 
said  contract  of  marriage. 

No  such  pension  exists,  and  plaintiff  has  failed  to 
prove  any  title  to  the  pension  which  he  claims  in  this 
cause.  The  plaintiff  felt  it  so  much  that  after  the  case 
had  been  argued  and  taken  en  ''  d6lib6r6/'  he  moved 
that  the  "d61ib6r6"  be  discharged  in  order  that  he 
might  be  allowed  to  amend  his  declaration.  This 
motion  was  granted^  and  the  amendment  allowed,  but 
illegally^  as  the  defendant  submits :  1st.  The  motion 
was  not  stamped  and  this  is  fatal  (1).  2nd.  The  amend- 
ment was  allowed  on  payment  of  $60  costs,  which  have 
not  been  paid.  8rd.  No  verbal  evidence  of  the  trans- 
ferer's intentions  could  be  adduced.  The  evidence  of 
the  notary,  who  is  about  the  only  witness  brought  up, 
and  who  throws  the  blame  of  what  he  calls  an  error  on 
his  clerk  to  whom  be  dictated  the  deed,  is  illegal  as 
tending  to  prove  against  a  written  document  and  to 
contradict  it. 

Besides,  no  proof  of  the  intent  of  the  late  donor,  but 
suppositions  only  could  be  made,  which  are  destroyed 
by  the  following  circumstances  :  (a)  The  old  lady  never 
intended  to  claim  this  life-rent,  which  she  had  not 
claimed  for  25  years  ;  {b)  it  was  only  on  her  death  bed, 
aged  78  years,  that  she  was  beset  by  her  husband's 
family  to  make  her  husband's  grandson  this  transfer, 
which  meant  the  total  ruin  of  her  only  child.  This 
error  might  have  been  a  very  clever  mode  of  evading 
the  obsessions  she  was  beset  with,  without  ruining  her 

(1)   27  &  28   Viet.y  ch.  5,  s.  4,  12  &  13  (1864),  Canada}  31  Vietf 

ch.  2|  8.  10  (1868),  Quebec, 
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1879     cMld.    Supix>8itionB  will  not  be  strained  to  help  com- 

PiLON     mitting  an  injustice. 
BRmrsT        ^^®  following  are  in  point  to  prove  that  the  absence 

— —  of  date  or  a  false  date  given  in  the  enregistration  of 
deeds  is  fatal,  and  carries  with  it  the  complete  nullity 
of  the  enregistration : 

Casi.  (Ehrardj  S.  V.  12,  1, 182,  id.  Coll.  nouv.  8, 1, 
421,  D.  a,  9,  11  Nov.  1811 ;  Bruxelles  {HaumotU)  8.  V, 
Coll.  N.  8,  2,  609  Cass.  (Lahaye)  S.  V.  7, 1,  284,  22 
avril  1807  ;  0.  N.  2, 1,  18T6  ;  Cass.  19  juin  1888  (Bar- 
salon)  S.  y.  88, 1,  611.  Dallox,  P.  88, 1;  Cass.  1  Mai 
1860  (Rochet)  S.  V.  61,  1,  267  ;  Merlin,  K6p.  vo.  Insc. 
hyp.  s.  5,  No.  18,  et  vo.  Hppoihique,  sect.  2,  s.  2,  Art. 
10  ;  Grenier,  t  1,  No.  97 ;  Persil,  E6g.  hyp.  Art.  2148, 
s.  8,  Nos.  1  et  2  ;  Zacharie,  t  2,  s.  276,  No.  7,  t.  8,  sur 
No.  276,  p.  344  and  foil ;  SoloHy  Des  nullit^s,  t.  1,  No. 
862  :  ''  The  false  enunciation  of  the  date  of  the  instru- 
ment  creating  the  debt  is  sufficient  to  make  the  inscrip- 
tion null ;"  Cass.  7  Septembre  1807  (Lefivre)  S.  V.  8, 1, 
92  ;  Rouen,  8  ffevrier  1806  (Langlois)  S.  V.  Coll.  N.  2, 
2, 113,  and  others. 

According  to  all  these  decisions  and  authorities  the 
enregistration  of  the  present  transfer  would  be  a  com- 
plete nullity  because  the  date  of  the  deed  creating  the 
hypothec,  to-wit,  the  deed  constituting  the  pension 
of  date  16th  February,  1830,  is  not  given  in  the  transfer 
and  would  not  appear  in  the  registrar's  books.  If  the 
date  were  in  the  transfer  but  not  in  the  inscription^ 
the  inscription  would  be  null.  For  the  same  reason 
the  error  being  in  the  transfer  itself,  such  transfer  is 
null  and  void  ;  no  debt  is  transferred,  because  the  one 
which  is  mentioned  does  not  exist,  and  the  one  which 
exists  is  not  mentioned. 

How  can  a  debt  be  sold  which  is  not  described  ? 
Art.  1676,  C.  C,  says  :  "  The  seller  of  a  debt  or  other 
right  is  bound  by  law  to  the  warranty  that  the  debt 
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exists  and  is  due  to  him/'  *  ^  *      1879 

How  could  such  a  warranty  exist  when  no  debt  is     Pilox 
mentioned  ?    But  here  the  debt  mentioned  does  not    bbukbt. 
exist,  and  whether  so  declared  on  purpose  or  not  mat-      — 
ters  not. 

The  plaintiff  shows  no  title  to  claim  from  defendant 
the  pension  due  in  virtue  of  the  deed  of  16th  February, 
1830,  and  if  he  has  any  recourse  against  /.  B,  Lacombe 
or  Dame  S.  Neveu^  let  him  exercise  it. 

A  second  preliminary  point  was  invoked  by  the  ap- 
pellant, under  the  plea  of  general  denial,  viz.  :  that 
there  is  no  proof  that  the  transfer  in  favor  of  plaintiff 
has  ever  been  enregistered ;  no  certificate  of  enregistra- 
tion  has  been  fyled  ;  a  certificate  of  service  of  the 
transfer  only  has  being  fyled. 

On  the  merits  of  the  case  we  submit,  first,  that  the 
transfer  of  the  wife's  share  in  the  arrears  of  the  life  rent 
was  void,  as  made  by  a  wife  to  her  husband  through 
an  interposed  person,  being  a  benefit  between  husband 
and  wife  conferred  during  marriage  by  act  inter  vivos. 

Marriage  covenants,  whether  determined  by  the 
parties  or  settled  by  law,  are  irrevocable  (1). 

It  is  a  public  law  ;  the  nullity  is  absolute  (2). 

Therefore  a  wife  cannot  give  any  of  her  own  property 
to  her  husband,  either  directly  or  indirectly,  nor  relin- 
quish any  of  her  rights  in  the  community  property. 

According  to  the  old  custom  of  Paris,  man  and  wife 
could  not  benefit  each  other  during  marriage  either  by 
donation  or  will  (3). 

A  provincial  statute  passed  in  1801  has  taken  away  the 
prohibition  of  conferring  benefits  by  will,  as  it  gives 

(1)  C.  C.  1260,  1264,  1:*65.  l«ng,     Oonirat    de  mariage,  No. 

(2)  Fothler,  Donations  entre  mart  174  ;  Merlin  Hep.  Vo.,  Avaniage» 
et  femmef  No.  23  j  id.  IntrocL  d  enire  6pouXj  p.  414,  s.  6 ;  Duplessis, 
la  Comm,,  No.  11 ,  12,  13 ;  Trop-  Cotnmunauti,  px>.  527  and  528, 

(3)  Art.  282,  283. 
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1879  fall  power  to  bequeath  all  or  any  property  in  favor  of 
PiLov  any  person  whatsoever.  The  Civil  Code  of  Quebee 
BtLum  ^<^t^i^  ^^^  prohibition  as  to  Acts  inter  vivos  only,  bat 
the  plaintiff  wants  to  have  it  said  that  the  liberty 
of  conferring  benefits  by  last  will  implies  the  liberty 
of  conferring  benefits  inter  vivos,  and  even  has  abolished 
all  restrictions  to  marriage  covenants,  made,  of  coarse^ 
before*  marriage,  by  persons  marrying  a  second  time  and 
having  children  from  a  first  marriage.  But  such  a  pre- 
tension is  clearly  untenable. 

Art.  774,  C.  0.,  defines  who  are  interposed  persons ;  it 
is  the  ascendants,  the  descendants,  the  presumptive 
heir  at  the  time  of  the  gift,  and  the  consort  of  the  per- 
son incapable,  unless  the  presumption  established  by 
law  be  rebutted  by  services  rendered,  or  relations  of 
kindred.  There  is  no  such  pretension  here,  and  the 
charge  imposed  is  quite  foreign  to  the  wife,  and  only 
the  discharge  of  a  duty  devolving  upon  the  husband, 
/.  B,  Lacotnbe,  and  the  donee. 

It  is  objected  that  the  arrears  of  the  pension  fell  into 
the  community  of  property  existing  between  /.  B. 
Lacombe  and  Scholastique  Neveu ;  that  /.  B.  Lacombe^  as 
head  and  master  of  the  community,  could  dispose  of  the 
same  absolutely,  even  in  fraud  of  his  wife's  interest  in 
them,  saving  the  wife's  recourse  for  indemnity  upon 
the  husband's  property  after  the  dissolution  of  the  com- 
munity ;  that  there  was  no  fraud  against  the  wife,  as 
she  was  a  party  to  the  deed  of  transfer ;  and  finally, 
that  the  defendant  cannot  oppose  fraud  as  he  is  not 
heir  to  Sfholasligue  Neveu. 

We  answer  by  saying,  first,  that  the  husband,  as  head 
of  the  community,  may  dispose  of  its  property  abso- 
lutely, provided  it  be,  1st,  in  favor  of  persons  capable 
of  receiving ;  2nd,  without  fraud  (1).  That  supposing 
the  arrear  did  fall  in  the  community  of  /.  B.  Lacombe  and 

(1)  a  C.  1292, 
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SckoUuHque  Neveu^  which  we  do  not  admit,  the  dona^     ^^^' 
tion,  by  the  husband,  of  his  wife's  share  to  one  of  his     ^om 
descendants  is  a  complete  and  absolute  nullity ;  is  null    bi^^^ 
and  void,  as  contrary  to  a  public  law ;  the  donation 
by  the  wife,  or  her  joining  her  husband  in  the  donation 
to  the  husband's  grand-child,  is  also  void,  as  an  indirect 
advantage  to  the  husband.    She  might,  after  the  disso^ 
lution  of  the  community,  claim  indemnity   on   her 
husband's  property  if  she  chose,  but  she  is  at  liberty, 
specially  if  the  husband  has  divested  himself  of  all  his 
estate,  to  claim  the  things  given,  whether  movable  or 
immovable,  from  whomsoever  is  in  possession  of  them, 
and  the  reimbursement  of  the  sums  of  money  so  given 
and  paid  (1). 

AdHatde  Pilan  was  the  only  child  and  natural 
heir  to  her  mother  Scholastique  Neveu^  and  was  seized 
of  all  her  mother's  rights  and  estate  by  law,  without 
any  act  of  apprehension ;  it  is  sufGicient  if  she  does  not 
renounce  the  succession,  0.  C  607. 

It  was,  therefore,  sufficient  to  mention  that  Adelaide 
Pilon  was  the  daughter  of  Scholastique  Neveu,  in  order 
to  establish  that  she  was  seized  of  the  property,  rights, 
and  actions  of  Scholastique  Neveu  against  the  plaintiff. 
As  she  was  in  community  of  property  with  the  origi- 
nal  defendant,  Antoine  Charlebois^  the  latter,  as  head  of 
the  community,  was  also  seized  by  her  decease  of  said 
rights  of  Scholastique  Neveu.  Besides,  it  is  not  neces- 
sary that  the  child  should  be  heir  to  his  mother,  as  he 
takes  as  child  and  not  as  heir  the  property  acquired  by 
his  mother  during  her  first  community.  Pothier^  Contrat 
de  mariage^  No.  645. 

A  fourth  question  is  :  What  portion  of  the  life-rent 

(1)  I^eBruD,    CommunauUf     pp.  tions  entre  mart  eifemvtef  srt. 

214,   215,  210,   211,  25;  Trop-  11,  Nob.  50,  51,  52,  54,  55,  56, 

Isas^  O^nirmt  Ai «i«r^«^  t.  2,  65,    66,    69,    71,  72; 

Ka  888,  889;  Pothier,   Dona-  OmmimaM^ Na 495« 
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1879      fell  into  the  community  ?  We  say  only  one-fifth.  The  pen- 

PiLON     sion  represented  for  four-fifths  the  joint  acquets  of  the  first 

2  ^;^       community  of  property  which  had  existed  between 

— -      Joseph  Pilon  and  Dame  S.  Neveu^  and  S.  Neveu  could 

not  dispose  of  any  portion  of  the  said  first  community's 

property    in  favor    of   he    second    husband,  neither 

directly  nor  indirectly,  under  Art.  279  of  the  Custom  of 

Paris.    Any  property  coming  to  her  through  her  first 

community  was  substituted  to  her  children,  issue  of 

the  first   and  second  marriage,  by  the  event  of  her 

second  marriage.    She  could  not  dispose  of  it  in  favor 

of  any  one  else.     Polhier^  Contrat  de  vuiriage,  Nos.  630, 

689. 

Such  property  did  not  fall  into  her  second  com- 
munity, id.  No.  648. 

It  is  objected  that  arrears  of  a  life-rent  are  not  a  capital 
sum,  but  the  fruits  and  revenues  of  a  capital  sum,  and 
as  such  fall  into  the  second  community. 

They  may  fall  into  a  first  community,  but  all  mov- 
ables which  fall  into  an  ordinary  community  do  not 
fall  into  a  second  community,  they  do  not  when  they 
have  been  acquired  during  the  first  community,  art. 
279  of  the  Coufume  de  Paris,  including  movables  as 
well  as  immovables,  in  the  property  of  the  first  com- 
munity substituted  in  favor  of  the  children,  in  the 
event  of  their  mother  marrying  again. 

Troplongy  contrat  de  mariage,  1. 1,  No.  68, 441 ;  Pothier^ 
communauU,  No.  102  ;  id  confral  de  mariage,  C.C.  1272, 
882;  Guyol,  Rep  v.  Noces,  p.  164,  2nd  col.  in  fine; 
PothieVy  contrat  de  mariage^  Nos.  631,  632,  648 ;  Ferriire^ 
Coutume  de  Paris,  t.  3,  on  art.  'i79,  gloss  2,  Nos.  81  and 
9. 

Then  there  are  three  sorts  of  life-rent ;  some  are  given 
or  bequeathed  as  aliments ;  some  are  bought  for  a  capital 
sum  paid-up  cash,  and  some  are  constituted  as  the  price 
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of  sale  of  movable  or  immoyable  property.     The  life-      1879 
rent  in  qnestion  here  belongs  to  the  last  category.  Tilos 

When  the  life-rent  is  bequeathed  as  aliment  or  bought    ^^^^ 

for  a  sum  of  money,  the  rent  is  the  capital  or  thing      

given  or  bought ;  the  sum  of  money  paid  is  the  price 
of  it.  When  it  is  constituted  for  the  price  of  an  im- 
moyable, then  the  immoyable  is  the  thing  sold  and 
the  life-rent  is  the  price.  The  arrears  of  the  life-rent 
are  not  considered  in  such  a  case  as  fruits  or  interest, 
but  as  a  capital  sum. 

Traplong,  conirat$  alev.,  Nos.  216,  217,  218 ;  Dalloz  A. 
Cass.  86, 1,  409;  Fothier,  rente,  Nos.  614,  615. 

Four-fifths  of  the  pension  represented  immovables 
belonging  to  the  first  community  of  property  of  Scholas' 
tique  NeveUy  and,  as  such,  did  not  fall  into  the  second 
community  with  /.  B.  Lacombe  (1). 

A  fifth  question  regards  the  transfer  of  840  francs 
(1 140)  by  /.  B.  Lacombe  and  £1.  Neveu  to  the  original 
plaintiff.  We  submit  that  the  unanimous  arrit  of  our 
C!ourt  of  Queen's  Bench  which  held  such  transfer  void 
is  correct,  under  the  second  head  of  the  Edict  of 
Francois  II.  on  second  nuptials  (made  in  1560)  (2). 
The  first  head  enacts  that  a  widow  marrying  again 
cannot  settle  on  her  second  husband  a  greater  x>ortion 
of  her  own  property  than  on  her  child  least  taking ; 
the  second  head  forbids  her  settling  on  her  second 
husband,  or  disposing  in  fayor  of  any  other  party  but 
the  children  of  her  first  marriage,  any  property  coming 
to  her  from  the  liberality  of  her  first  husband.  Then 
comes  art.  279  of  the  Custom  of  Paris^  already  cited, 
substituting  in  fayor  of  the  wife's  children  any  property 
acquired  during  the  first  community  as  community 
property  (8). 

That  debt  of  840  francs  was  due  under  an  obligation 

(1)  0.  C.  373,  381,  382,  1278.  (3)  Pothier,  conirat  de  mariage^ 

(2)  Art279of theCustomofParis.       Nos.  613;  639,  645. 
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18T9  passed  in  1841  a  few  days  before  the  second  marriage, 
i^v  but  was  a  debt  doe  to  the  first  community,  being  only 
2  '*  a  renewal  of  a  former  obligation  passed  in  1830,  daring 
-— -      the  first  marriage. 

By  law,  Adelaide  Pilon  was  owner  of  one-half  of  it 
as  heir  to  her  father,  Joseph  Pilon,  and  therefore  it  was 
not  due  to  her  mother.  If  the  latter  did  acquire  it  from 
her  late  husband,  say  under  his  will  (nothing  shows 
how  she  did,  and  the  obligation  of  840  francs  seems  to 
have  renewed  for  the  whole  under  a  misapprehension,) 
then  it  was  a  liberality  of  her  first  husband,  and,  as 
such,  became  her  child's  property  from  the  moment  of 
her  second  marriage,  under  the  second  head  of  the 
Bdict  As  to  the  other  half  belonging  to  8.  Neveu,  for 
her  share  in  the  community,  it  was  a  sum  of  money 
acquired  during  her  first  community,  and  also  substi- 
tuted to  Adelaide  Pilouy  her  only  child,  under  art.  279 
of  the  Custom  of  Pafi$, 

It  is  objected  that  all  the  restrictions  imposed  by  the 
Edict  and  art.  279  of  the  Custom  were  abolished,  first, 
by  the  statute  of  1801,  granting  freedom  of  making 
wills ;  and,  in  the  second  place,  by  art.  764  C.  C. 

To  say  that  the  withdrawal  of  one  prohibition  implies 
the  withdrawal  of  all  other  restrictions  is  going  too  far. 

Formerly  a  testator  could  make  no  dispositions  in 
fiivor  of  his  wife,  and  many  other  persons  who  were 
incapable  of  receiving  under  a  will,  nor  under  a  dona- 
tion inter  vivos ;  power  was  given  by  the  statute  of 
1801  to  every  person  to  receive  under  a  will,  but  the 
prohibitions  as  for  donations  inter  vivos  were  not 
altered  (1). 

As  for  art.  764,  C.  C,  it  revoked  all  restrictions 
imposed  on  widows  contracting  marriages,  but  it 
stipulated  only  for  future  marriages.    This  is  formally 

(1)  Ktiih  V.  Bigelow,  2  L.  C.  R.  175. 
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mentioned  in  s.  128,  29  Vic.,  c.  41  (1866),  adapting      1S79 
the  draft  of  the  code.  I^vum 

No  other  interpretation  can  be  given  without  giving 
the  code  a  retroactive  effect  and  destroying  acquired 
rights.  The  only  question  raised  by  commentators  has 
been  whether  we  must  consider  the  first  or  second  mar- 
riage, and  most  of  them  hold  for  the  time  of  the  first 
marriage,  because  the  law  did  then  settle  the  rights  of 
the  children.  But  here,  both  the  first  and  second  mar* 
riage  took  place  long  before  the  code  was  enacted. 

The  codifiers  gave  as  the  law  in  force  in  1866  the 
dispositions  of  the  edict  on  second  nuptials  and  art.  279 
of  the  custom,  which  they  proposed  to  abrog^ate  for  the 
future,  and  for  future  marriages ;  this  suggestion  was 
adopted  by  the  legislature,  aad  is  now  art.  764  of  our 
Civil  Code. 

Mr.  Laflamme,  Q.  C,  for  respondents : 
It  is  unnecessary  to  dwell  at  any  length  on  the  pre- 
liminary points  which  were  urged  in  the  courts  below 
by  the  defendants,  and  which  have  been  over-ruled  by 
both  Courts.  It  is  sufficient  to  mention  them  with  a 
few  observations : 

The  party  took  advantage  in  the  first  court  of 
clerical  error  which  had  occurred  in  the  description  of 
the  deed  constituting  the  life-rent,  which  had  been 
mentioned  as  being  due  by  virtue  of  the  contract  of 
marriage  of  the  7th  February,  1828,  instead  of  the  do- 
nation of  the  16th  of  February,  1880.  This  error  was 
rectified  by  an  amendment,  of  which  the  defendants 
acknowledged  having  received  due  notice,  and  conclu- 
sive evidence  was  adduced  by  the  admission  of  defend- 
ant himself,  that  the  transfer  was  made  of  the  life-rent 
in  question,  and  both  Courts  unanimously  held  that  it 
was  a  clerical  error  which  could  in  no  manner  affect 
the  plaintiffs  title. 
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1879         Another  objection  was  also  raised,  arising  from  the 
FiLoir     absence  of  registration  of  the  transfer.    This  was  not 

Bkuvvt.   ^^  ^P  ^^  ^^^  P^^  ^^^  ^^^  forth  only  at  the  argument 

in  appeal.    The  defendants  invoked  art.  1570  of  the 

Code,  in  support  of  his  pretension. 

This  article  says  that  ''the  buyer  of  a  right  of  action 
has  no  possession  available  against  third  parties,  until 
signification  of  the  act  of  sale,  and  a  copy  delivered  to 
the  debtor." 

But  the  Art.  2127  establishes  the  penalty  in  conse- 
quence of  such  omission,  in  these  words :  "  If  these 
formalities  be  not  observed,  the  conveyance  or  transfer 
is  without  effect  against  subsequent  transferees  who 
have  conformed  to  the  above  requirements." 

This  provision  of  Art.  1570  has  consequently  no  effect, 
except  when  there  is  a  subsequent  transfer  made  of  the 
same  claim,  but  cannot  be  of  any  avail  to  the  debtor 
when  called  ui>on  to  pay  the  amount  transferred  after 
due  notification  of  the  same,  as  was  made  in  this  cause. 

As  these  points  have  been  formerly  adjudicated  upon 
by  both  Courts  against  the  defendant,  and  are  matters 
of  form,  this  Court  would  not  for  that  reason  alone 
reverse  the  judgment  of  the  lower  courts. 

The  respondent  in  this  case,  complaining  that  the 
judgment  of  the  Court  of  Queen^s  Bench  was  erroneous, 
and  contending  that  the  judgment  of  the  Superior  Court 
ought  to  have  been  confirmed  in  every  particular,  also 
appealed  from  the  judgment  now  on  apjieal  before  this 
Court,  and,  as  the  appeal  taken  by  the  respondents  is 
to  be  treated  by  the  Court  as  a  cross  appeal,  I  will  first 
urge  the  reasons  why  I  believe  the  judgment  of  the 
Superior  Court  ought  to  have  been  maintained. 

To  maintain  the  correctness  of  the  judgment  of  the 
Sui>erior  Court,  and  establish  the  error  of  the  alterations 
made  thereto  by  the  judgment  of  the  Court  of  Appeals, 
the  plaintiff  asserts  as  undoubted  legal  propositions ; 
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1st.  That  the  annual  profits  of  a  life-rent,  created  1879 
during  a  previous  marriage,  but  accruing  during  the  Pilon 
second,  and  a  claim  for  a  sum  of  money  which  originated    -j^^^^^^ 

during  the  first,  but  remained  unpaid  during  the  second      

marriage,  appertains  to  the  second  community 

Under  Art.  1272  of  our  Code  there  can  be  no  question 
that  the  obligation  for  840  lirres  and  the  rent  reserved 
to  the  donors  Joseph  Pilon  and  his  wife,  Scholastique 
Neveuy  became  assets  of  the  community,  this  article 
stating  that  all  movable  property,  and  rents,  revenues, 
interest  and  arrears  of  whatsoever  nature  they  may  be, 
belong  to  the  community. 

This  article  is  not  new  law,  but  the  re-enactment  of 
Art.  220  of  Coulume  de  Paris,  from  which  it  is  derived. 
See  Pothier,  Traill  de  la  CummunauU  (1) ;  Denizart, 
Communauii  (2). 

These  authorities  above  quoted  enunciate  the  unques- 
tionable principles  ot  our  law  respecting  the  property 
which  falls  into  the  community,  and  over  which  the 
husband  has  an  absolute  and  unlimited  control ;  the 
arrears  of  reAt  accrued  during  the  community,  either 
that  existing  under  the  first  marriage  of  Scholastique 
Neveu  and  Joseph  Pilon,  or  under  the  second  community 
of  the  said  Scholastique  Neveu,  with  her  second  husband, 
Jean  Baptists  Lacombe,  were  chattels  belonging,  by  law, 
to  the  community. 

The  same  rules  apply  to  the  obligation  of  the  17th  of 
February,  1811,  for  840  livres  which  was  transferred  to 
Pierre  Lalonde,  on  the  21st  of  January,  1870.  This 
obligation  was  granted  by  the  debtor  to  the  widow 
after  the  dissolution  of  the  first  community.  Whether 
the  cause  was  a  claim  of  this  community  or  not  makes 
no  dilFerence,  as  Pothier  says :  We  consider  only  the 
thing  due  without  any  regard  to  its  origin  or  to  the 
cause  from  which  it  is  derived.  It  is  impossible  to 
(1)  Pp.  520  and  seq.  (2)  No.  84. 
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^9     conceive  under  what  rule  of  law  the  defendants,  in  the 
if!^if    Court  below,  conld  assert  the  proposition  that  the  life 
Bsntfr.   ^°*  represented  the  immorable  property  which  was 
granted  to  Adilaide  Ptlon  by  the  deed  of  donation. 

This  alienation  was  unquestionably  the  free  act  of 
the  father  and  mother  in  f!&Tor  of  their  common  child. 

The  usufruct,  which  was  first  reserved,  may  be 
considered  as  a  joint  acqnest,  immovable  or  real  estate, 
and,  admitting  even  that  it  represents  in  any  proportion 
the  value  of  the  property  given,  the  fruits  or  revenues 
derived  from  such  usufruct  undoubtedly  accrued  to  the 
community  as  they  became  due. 

The  second  conversion  took  place  by  the  abandon- 
ment of  the  usufruct,  on  the  part  of  the  father  and 
mother  to  their  child,  in  consideration  of  which  the  life- 
rent was  constituted  by  the  donees  in  favor  of  the 
donors ;  and  it  cannot  be  pretended  for  a  moment,  that 
the  arrears  of  the  life-rent  do  not  &11  into  the  com- 
munity. 

The  defendants  alleged  that  two  of  the  immovables, 
so  given  were  prapres  (i.  «.,  the  separate  and  absolute 
property)  of  the  wife,  and  the  other  two,  joint  acquests 
— ^What  belonged  to  her  absolutely,  she  had  power  to 
dispose  of  as  she  thought  fit ;  what  belonged  to  the 
community  the  husband  had  absolute  authority  to  con* 
vey- 

It  matters  not  whether  they  were  propres  or  conqueis^ 
or  what  proportion  of  value  a^y  of  these  properties 
bore  respectively,  we  have  to  deal  only  with  chattels, 
which  are  part  of  the  community ;  which,  as  such, 
were  under  the  control,  and  at  the  disposal  of  the  hus- 
band, and  which  he  validly  assigned,  with  the  consent 
and  concurrence  of  his  wife. 

The  next  proposition  is  that  the  husband  had  power 
to  dispose  of  such  property  absolutely,  and  the  conveys 
ance  of  it|  made  hf  the  husband  jointly  with  his  wifei 
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to  his  grandBon,  is  not  made  in  fraud  to  a  person  inter-      ^^79 
posed,  but,  if  done  to  the  prejudice  of  the  wife,  it  gives     Pilok 
rise  only  to  a  claim  by  her  or  her  heirs  for  compensa-    ^^^^^^ 
tion.    Sec  Art.  1292  C.  C.  (P.  Q.)  ;  Arts.  225,  238  Cow 
tume  de  Farts  {Duplessis)^  375  ;   Pothier^  Traite  de  la 
Cemmunauti,  708,  715,  720. 

These  authorities  leave  no  room  for  doubt  as  to  the 
absolute  right  of  the  husband  to  execute  a  valid  con- 
veyaaoe  of  any  chattel,  even  to  his  presumptive  heir, 
issue  of  a  previous  ms^riage.  Whether  it  be  acquired 
during  the  community  or  previous,  it  equally  appertains 
to  the  community  and,  as  such  is  at  the  absolute  dis- 
posal of  the  husband,  leaving  the  wife  after  the  disso- 
lution of  the  community,  or  her  heirs  to  urge  any  objec- 
tion as  to  the  disposal  by  him -made  of  any  effects  of  the  ' 
community,  and  to  claim  compensation  therefor. 

My  third  proposition  \& :  There  is  no  restriction  or  ex- 
ception to  the  right  of  the  community  over  movable 
property,  or  to  the  authority  and  control  of  the  hus- 
band over  it,  by  reason  of  the  previous  marriage  of  the 
wife. 

There  existed  under  our  old  laws  several  prohibitions 
and  restrictions  on  the  property  possessed  by  a  widow 
or  widower  who  contracted  a  second  marriage  when 
there  existed  any  children,  issue  of  the  first  marriage. 
The  most  important  of  these  prohibitions  is  contained 
in  the  edict  of  Francis  IL^  1560.  - 

But  all  these  prohibitions  have  been  abrogated  by  the 
statute  of  1801,  which  gave  unlimited  power  to  parties 
to  dispose  of  their  property  in  favor  of  whomsoever 
they  please,  without  any  restriction  or  limitation  (1). 

Then  we  have  our  own  article  of  the  Code  764,  C.  C, 
L.C. 

Now,  admitting  for  a  moment  that  the  prohibitions 

(1)  41   Oeorgt  tlt^  o.  4ih  |  Con.  Stats,  of  Lower  Canada,  p.  32J| 

c.  34,8.  2. 


V, 
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J  879      existing  under  the  edict  of  Franris  II,  and  the  article 
PUox     879  of  the  Coutume  de  Paris,  were  still  in  force,  the  edict 
could  not  be  held  to  apply  to  the  transfer  of  the  2l8t  of 
January,  1870. 

The  prohibitions  of  the  edict  affect  only  what  the 
consorts  hold  by  a  donation  or  liberality  of  their 
deceased  husband  or  wife.  This  cannot  be  said  to 
comprehend  the  property  which  was  acquired  during 
the  community  as  his  or  her  share,  this  not  being 
given  by  the  husband  or  wife,  but  acquired  by  law  in 
virtue  of  marriage,  and  the  prohibition  applies  only  to 
direct  gifts  of  property  obtained  from  the  liberality  of 
a  previous  consort  made  to  a  consort  in  second  marriage. 

The  only  grounds,  therefore,  which  the  defendants 
could  urge  to  impugn  the  transfer  would  be  the  Art. 
279  of  the  Coutume  de  Paris  (if  it  were  still  subsisting), 
which  precludes  the  wife  from  giving  any  portion  of 
the  joint  acquest  of  her  first  community  to  the  prejudice 
of  the  children  issue  of  the  first  marriage,  and  this 
article  would  apply  solely  to  the  transfer  of  the  840 
livres. 

This  is  no  more  the  law  of  the  Province  of  Quebec, 
and  was  not  in  existence  at  the  date  of  the  transfer  in 
question,  and  cannot,  therefore,  be  invoked  by  the 
defendants  as  applicable. 

The  Code  was  published  and  came  in  force  on  the  1  st 
of  August,  1866,  and  the  transfer  in  question  was  made 
on  the  21st  of  January,  1870. 

Even  under  the  old  law  and  the  prohibition  of  Art. 
279  of  the  Coutume  de  Paris,  it  never  was  pretended 
that  the  issues  and  profits,  or  the  annual  income  of  pro- 
perty of  any  of  the  consorts,  were  subject  to  the  restric- 
tions of  the  edict  or  of  the  Coutume, 

See  Bourjon  Droit  Commute  (1) ;  Lauridre,  Coutume 
de  Paris  (2) ;  Merlin,  Repertoire  (3). 

(1)2  vol.  p.  236.  (3)  Vo.  Noces  Seoondes  p.  489, 

(2)  2  vol.  p.  34&  s.  6. 
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But  there  is  another  ground  upon  which  the  respond-      1879 
ents  must  succeed  in  getting  the  judgment  of  the     pH^v 
Superior  Court  in  their  favor  affirmed,  viz  : — 

The  debtor  or  the  party  who  consented  to  the 
obligation  transferred  is  not  competent  to  raise  the 
question  of  the  validity  of  the  transfer, — such  right  is 
exclusively  reserved  to  the  wife  and  to  her  heirs. 

According  to  the  law  of  the  Province  of  Quebec,  all 
rights,  obligations,  debts  and  claims,  personal  and  real, 
special  or  otherwise,  devolve  to  the  heir  the  nearest  of 
kin  in  case  of  intestacy,  or  to  the  universal  legatee  in 
case  of  a  devise  by  will.  After  the  death  of  the  defen- 
dant and  original  debtor,  Antoine  Charlebois,  pending 
the  suit,  his  wife  continued  the  proceedings  as  his 
representative,  but  not  as  heir  or  representative  of  her 
mother,  and  she,  no  more  than  her  husband,  could  urge 
these  grounds,  which  were  reserved  to  the  heirs  in  such 
capacity.  It  is  a  violation  of  an  elementary  principle 
of  our  law  which  precludes  anyone  from  setting  up  the 
rights  of  third  parties  to  avoid  their  liabilities.  Defendant 
had  no  title,  interest,  or  capacity  to  urge.  Merlin,  Rep.(l). 

Unless  she  assumed  the  quality  of  heir  of  her  mother, 
which  would  make  her  irrevocably  liable  for  all  obliga- 
tions and  debts  of  the  estate,  she  could  not  claim  any 
right  to  the  property  transferred  by  her  mother,  or 
question  the  title.  If  she  had  assumed  her  heirship, 
the  plaintiff  was  entitled  to  contest  it  or  to  show  that 
there  existed  a  will  which  dis{>osed  of  this  claim.  The 
principle  that  such  claims  arising  from  transfers  of 
movable  property,  by  parties  who  contracted  second 
marriages,  could  be  made  only  on  assuming  the  title  of 
heir,  and,  as  such,  was  so  universally  acknowledged  in 
France^  before  the  cession  of  Canada,  that  Bourjon  in 
his  work  (2)  says :  The  Courts  universally  held  that  it 

(1)  Vo.  Legitime,  sees.  2  &  7.  (2)  Vol.  2,  pp.  212,  214,  USS. 

Tit.  6,  8.  5. 
32| 
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1879      -^as  only  a  reservation  made  by  law  in  favor  of  the  heir, 

TwoN     and  which  .he  could  not  urge  if  he  renounced  the 
V-        estate. 

This  rule  should  have  its  application  in  Canada  with 
greater  force  after  the  statute  of  1801,  which  removed 
all  restrictions  and  limitations  as  to  the  disposal  of  pro- 
perty, even  between  husband  and  wife,  whether  proprcs, 
acquets  or  conquets.  It  cannot  be  doubted  that  Adelaide 
Pilon,  the  mother,  could  have  disposed  by  will  of  all 
her  share  of  the  first  community  in  favor  of  her  second 
husband.  If  the  defendant  had  claimed  as  heir  of  her 
mother,  the  plaintiff  would  have  been  entitled  to  set  up 
the  will  and  deny  her  quality ;  not  doing  so,  the 
defendant  had  no  ground  to  repel  the  action  of  the 
plaintiff. 

When  we  come  to  consider  the  reasons  given  by  the 
Court  for  the  reduction  of  one-half  on  the  claim,  arising 
from  the  assignment  of  the  arrears  of  rent  accrued  from 
the  21st  January,  1844,  it  is  impossible  to  escape  the  con- 
clusion that  it  is  the  result  of  an  oversight,  on  the  part  of 
the  learned  judges,  of  the  true  principles  which  regulate 
such  matters,  and  to  which  their  attention  was  not 
called. 

The  judgment  admits  that  the  arrears  of  rent  are  the 
property  of  the  second  community,  and  are  not  subject 
to  the  reservations  and  restrictions  contained  in  the 
Edict,  or  in  the  Art.  279  of  the  Coutume.  Under  these 
circumstances,  it  is  clear  the  respondents  must  succeed 
on  their  cross  appeal,  and  the  appellants'  appeal  be 
dismissed. 

The  judgment  of  the  Court  was  delivered  by 

FOURNIEB,  J.: 

L'action  en  cette  cause  a  6te  intentee  par  Pierre 
Lalonde  centre  Antoine  Charlebois.  Les  demandeurs 
et  d6fendeurs,  d6c6d68  tons  deux  pendant  I'instance, 
sont  maintenant   repr6sent6s,  le  demandeur  Lalonde^ 
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par  son  §pouse  Albina  MaletU  en  quality  de  tutrice  des  ^^^ 
enfants  issus  de  lenr  manage,  assist^e  d.' Emery  Brunei  ^ujq^ 
son  second  mari,  en  quality  de  tuteur  conjoint  aux    ^  ^• 

enfants  du  premier  mariage  de  la  dite  Albina  Malette.      

Le  dfefendeur   Charlebois    est  represents  par  Adelaide  ^^^^^  J- 
PiloHy  son  6x>oase  et  les  enfants  issus  de  leur  mariage, 
reprenant  Tinstance. 

Par  son  action,  le  demandeur  originaire  Lalonde 
r6clamait  da  d6fendeur  Charlebois  la  somme  de  $5,576. 
06.  Le  jugement  de  la  Cour  SupSrieure,  k  Montreal,  en 
date  du  9  novembre  187Y,  lui  accorde  celle  de  $5,148  20. 
Appel  du  jugement  ayant  6t6  interjet6  par  le  d6fendeur 
Chaf  leboiSj  la  Cour  du  Banc  de  la  Seine  reduisit  cette 
condamnation  de  plus  de  moitiS,  sayoir,  a  la  somme  de 
$2,101.77. 

Trouvant  cette  condamnation  encore  trop  61ev6e,  les 
reprSsentants  de  Charlebois,  dame  Adelaide  Pilon  et  al, 
ont  interjet6  appel  a  cette  Cour.  De  leur  c6t6  les  repr6- 
sentants  de  Pierre  Lalonde,  se  croyant  16ses  par  la 
reduction  que  la  Cour  du  Banc  de  la  Beine  a  faite  de  la 
somme  qui  leur  avait  6t6  adjugee  en  premier  lieu,  se 
sont  aussi  portSs  appelants.  Ainsi,  nous  avons  en  cette 
cause  deux  appels  du  mSme  jugement,  mais  en  r6alit6 
ils  n'en  forment  qu'un  seul  pour  les  questions  a  d6ci- 
der,  car  les  moyens  invoques  par  Tune  des  parties  au 
soutien  de  son  appel,  sont  les  mSmes  que  ceux  qu'elle 
oppose  k  Tappel  de  son  adversaire,  et  vice  versd 

Les  faits  qui  ont  donn6  lieu  au  present  litige  sont  en 
r6sum6,  comme  suit : 

[The  learned  judge  then  stated  the  facts  of  the  case  ] 

En  appel  les  principales  questions  decid6es  par  le 
jugement  de  la  Cour  du  Banc  de  la  Reine  sont : 

lo.  Si  Terreur  •  commise  dans  le  transport  du  21 
novembre  1870,  en  indiquant  le  7  novembre  1828, 
comme  6tant  la  date  de  Tacte  creant  la  rente  viagere 
transportee  au  lieu  de  celle  du  16  novembre  1830  qui 
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1880      est  la  vfiritable  date,  pent  fetre  fatale  k  cette  partie  de 

^^n     raction  r^clamant  les  arrerages  de  cette  rente. 

^  ^'  2o.  Si  robligation  du  17  mars  1841  pour  840  firs.,  ou 

— --      aucune  partie  de  la  rente  viagere  transportge  a  Lalonde^ 

..^ '    representait  des  biens  acquis  pendant  la  premiere  com- 

munaut6,  et  si  dans  ce  cas  Scholastique  Neveu  pcuvaient 

transporter  ces  cr6ances  a  Lalonde  au  prejudice  de  son 

enfant. 

8.  Si  dans  le  cas  ou  la  dite  obligation  et  les  arrerages 
de  rente  ne  repr6sentaient  pas  des  biens  acquis  i>endant 
la  premiere  communaut6,  ils  ont  pu  former  partie  dela 
seconde,  et  s'ils  pouvaient  comme  biens  de  cette  demidre 
communaute  6tre  transport's  aux  enfants  et  i>etits- 
enfants  de  Lacombe  par  Tacte  du  21  Janvier  1870. 

Quant  a  la  premiere  de  ces  questions,  la  rente  dont 
il  s'agit  6tant  la  seule  due  par  Charlebois,  elle  se  trouTe 
par  le  transi)ort  et  par  la  preuye  suffisamment  d'signSe 
et  identifi6e  pour  qu'il  ne  puisse  y  avoir  aucune  m6- 
prise  k  cet  6gard.  Vindication  d'une  date  erron6e 
n'ayant  dans  le  cas  actuel  cans'  aucun  prejudice  k  Tin- 
tim6,  elle  ne  saurait  6tre  admise  comme  un  moyen  de 
faire  rejeter  cette  partie  de  la  demande  qui  repose  sur 
le  transport.  Dans  tons  les  cas,  c'est  une  de  ces  erreurs 
cl'ricales  auxquelles  les  cours  n'attachent  aucune 
importance  lorsqu'elles  n'affectent  pas  la  i>osition  des 
parties.  Cette  Cour  etant  sur  ce  point  du  m6me  avis  que 
la  Cour  du  Banc  de  la  Seine  est,  comme  I'a  't6  cette 
demiere,  unanime  a  declarer  cette  objection  non  fondee. 

Les  deux  autres  questions  ont  6t6  consider'es  par  la 
Cour  du  Banc  de  la  Reine  comme  si  intimement  liees 
qu'elle  ne  les  a  pas  separees  dans  I'examen  qu'elle  en  a 
fait. 

Le  jugement  a  declar'  que  le  transport  des  arr'rages 
de  la  rente  viai^ere  en  date  du  21juin  1870,  'tait  nul 
pour  moiti6,  et  a  reduit  d'autant  cette  partie  de  la  recla- 
mation des  appelants     II  a  aussi  d6clar6  nul  le  trans- 
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port  de  la  somme  de  840  frs.,  6gale  k  |140,  montant  de      ^^^ 
robligation  de  1841.  pll^ 

Les  appelants  prfetendent  qu'ayant  reussi   quant  ^    5  ^* 
cette  obligation,  sur  le  principe  qu'elle  n'avait  pu  faire   ,  — 7- 

partie  de  la  seconde  communaut6,  la  Cour  aurait  du      1 

pour  la  mfeme  raison  les  renvoyer  non  seulement  d'une 
partie,  mais  de  la  totality  de  la  demande. 

Leurs  pretentions  peuvent  se  r6sumer  comme  suit : 

1.  Que  par  suite  des  prohibitions  de  Tedit  des  secondes 
noces  et  de  Tarticle  279  Coutume  de  Paris,  les  biens« 
meubles  qui  tombent  dans  une  communaut6  ordinaire, 
ne  peuvent  pas  entrer  dans  une  seconde,  lorsqu'il  y  a 
des  enfants  vivants  d'un  premier  maiiage, — et  ils  en 
concluent  que  Tobligation  de  $  1 4  0  n*est  pas  comprise  dan  s 
la  communaute  entre  /.  B.  Lacombe  et  Scholastique 
Neveu. 

2.  Qu'une  partie  seulement  des  arrferages  de  la  rente 
viagere,  savoir  :  \  comme  representant  les  biens  propres 
de  S.  Neveu  avaient  pu  en  faire  partie,  les  autre  t  repre- 
sentant pour  autant  les  conquets  de  la  premiere  com- 
munautfe  n'ayant  pu  y  entrer,  le  transport  qui  en  avait 
6t6  fait  etait  nul. 

3.  Qu'ind6pendamment  des  prohibitions  ci-dessus 
mentionnees,  le  dit  transport  du  21  novembre  1870,  est 
en  outre  nul  comme  contraire  aux  articles  1260  et  1265 
C.U.,  d6clarant  irrevocables  les  conventions  matrimo- 
niales,  et  defendant  d'y  faire  aucun  changement  apres 
le  manage. 

De  leur  cote,  les  intimfe  Brunei  et  ai,  pretendent  au 
contraire. 

1.  Qu'il  n'y  a  aucune  difference  entre  une  premiere 
et  une  seconde  communaute  ;  qu'il  n'y  a  aucune  restric- 
tion ni  exception  aux  droits  de  la  communaute  sur  les 
biens-meubles,  et  aucune  limite  au  pouvoir  et  a  Tauto- 
rite  du  mari  sur  les  biens  de  la  communaute,  a  raison 
d'un  premier  mariage. 
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1^         2.  Que  lea  restrictionB  et  prohibitions  de  T^dit  dea 


PiLov     secondes  noces  et  de  Tarticle  279  Coutume  de  Paris,  ont 
BauMST    ^*^  abolies  par  Teffet  du  s  tat  at  de  1301,  au  sujet  de  la 

^-:-  faculty  de  tester  et  par  Tarticle  764  CO. 
^""^^^'^'  ■  Ne  difffirant  d*opinion  d'avec  la  Cour  du  Banc  de  la 
Beine  que  sor  un  seal  point,  cette  Cour  ne  croit  pas 
devoir  entrer  dans  la  consideration  d^taill^e  de  toutes 
les  questions  que  pr6sente  cette  cause.  Elle  se  bomera 
en  consequence  k  exprimer  son  concours  dans  ceux  des 
motifs  du  jugement  qu'elle  approuve,  en  limitant  ses 
observations  a  la  seule  question  sur  laquelle  il  y  a 
divergence  d'opinion. 

En  donnant  gain  de  cause  auz  appelants,  Pilan  et  al^ 
quant  k  la  totality  de  I'obligation  de  840  frs.,  dont  moiti6 
appartenait  k  ScholasUque  Neveu,  comme  sa  part  dans 
cette  somme  qui  6tait  un  conqu6t  de  sa  lere  commu- 
naute,  la  Oour  du  Banc  de  la  Beine  donne  par  1^  sans 
restriction,  son  approbation  k  la  premiere  proposition 
des  appelants,  savoir,  qu'aucune  partie  des  biens-meu- 
bles  provenant  d*une  premiere  communaute  ne  pent 
tomber  dans  une  seconde.  Cette  Cour  ne  saurait 
admettre  cette  proposition  gen6rale,  qui,  si  elle  §tait 
fondle,  comporterait  une  prohibition  absolue  k  la  femme 
et  au  mari  qui  passent  k  de  secondes  noces  de  faire 
entrer  en  communaut6  aucune  partie  quelconque  des 
biens  de  leur  premiere  communaut6.  II  est  indubitable 
que  redit  des  secondes  noces  et  I'article  279  Coutume 
de  Paris  ont  apporte  des  restrictions  importantes  auz 
donations  et  avantages  que  pent  faire  a  son  conjoint  la 
personne  qui  passe  k  de  secondes  noces.  Ces  prohibit 
tions  sont :  lo.  Qu'une  veuve  ayant  enfants  d'un  pre- 
mier ou  autres  subsequents  mariages  ne  pent,  en  se 
remariant  donner  a  son  mari,  directement  ou  indirecte- 
ment  par  personnes  interposees,  plus  que  la  part  de 
Tun  de  ses  enfants  le  moins  prenant, — 2o.  Ni  donner 
aucune  partie  des  biens  qui  lui  proviennent  des  Ub6ra- 
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litte  de  868  pr6c6dents  maris  avec  lesquels  elle  a  eu      ^^^ 
des  enfant8  anxqnels  elle  est  tenne  de  rgserver  ces  biens,     Filoh 
— 80.  Ni  aucauement  disposer  des  conquets  faits  aveo    bhunbt. 
ses  pric^dents  maris  au  prejudice  des  portions  dont  les      — r 
enfants  des  dits  pr6c6deiits  mariages  pouyaient  h6riter 
de  leur  mdre. 

La  premiere  de  ces  prohibitions  n'a  aucune  applica- 
tion  k  cette  cause,  car  il  n'a  pas  6t6  fait  donation  de  part 
d*enfant  par  Scholastique  NeveUy  k  son  second  man, 
J.  Ble,  Lacombe. 

La  2dme  interdisant  k  la  femme  de  ne  rien  donner  de 
ce  qai  loi  provient  des  Iib6ralit6s  de  ses  pr6c6dents 
maris  et  Tobligeant  k  les  r6server  ponr  ses  enfants, 
s'applique  a  la  moiti6  des  840  francs  dont  S.  Neveu  est 
devenue  propri6taire  par  la  Iib6ralit6  de  son  premier 
mari.  Le  transport  6tant  de  la  somme  de  840  frs.  doit 
en  consequence  6tre  d6clar6  nul  pour  la  moiti6,  comme 
etant  &it  en  contravention  k  cette  prohibition.  L'antre 
moiti£  lui  appartenant  par  son  droit  de  commnnaut6 
poavait,  sous  certaines  restrictions  expliqu6es  ci-apres, 
tomber  dans  la  seconde  communant6. 

La  8&me,  qui  est  une  extension  de  I'^dit,  defend  k  la 
femme  de  rien  donn&r  de  ses  conquets  k  ses  seconds  et 
autres  subsiquents  maris  au  prejudice  des  enfants  des 
pr6c6dents  mariages.  La  jurisprudence,  dit  Poihier  k  ce 
sujet  (No.  636,  Mariage)  est  conforme  a  Tesprit  de  Tart. 
279.  II  faut  cependant  remarquer  qu'il  y  a  une  diffe- 
rence considerable  entre  cette^  derniere  prohibition  et  la 
seconde.  Elle  restreint,  il  est  vrai,  la  liberte  de  la  femme 
k  disposer  de  ses  conquets,  maiselle  neconstitue  pas  sur 
cette  espece  de  biens  une  substitution  legale  comme 
celleetablie  par.  le  second  chef  a  regard  des  biens  dont 
la  femme  qui  sa  remarie  a  ete  avantagee  par  ses  prece- 
dents maris.  Mais  cette  defense  de  donner  de  ses  con- 
quets. peut-elle  fitre  interpretee  comme  interdisant  k  la 
femme  le  droit  de  faire  entrer  dans  une  seconde  commu- 
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1880     nant6  aucune  partie  de  ses  biens-mobiliers  provenant 

PiLON     d'une  premiere  ?    La  Cour  da  Banc  do  la  Reine  semble 

Bbunet    ^^^i^  admis  rafirmative ;  car  en  declarant  que  lamoiti6 

des  840  frs.  appartenant  k  S.  Neveu  pour  sa  part  dans  le 

^°"::^'"^-conquet  de  la  premiere  communautfi.  n'avait  pu  pour 
aucune  partie  quelconque  dtre  valablement  transpor- 
t6e  par  Lacombe,  c'6tait  effectivement  decider  qu'aucune 
partie  de  cette  somme  n'avait  pu  lui  appartenir  par  son 
droit  de  communaut^.  C'est  admettre  la  premiere  pro- 
position des  appelants  qu'aucuns  biens  d'une  premiere 
communaut6  ne  pen  vent  tomber  dans  une  seconde.  C'est 
sur  ce  point  seulement  que  part  la  divergence  d'opinion 
entre  cette  cour  et  celle  du  Banc  de  la  Beine.  An  sou- 
tien  de  cette  partie  du  jugement  les  appelants  citent  un 
arrfet  du  4  mars  1694,  rendu  sur  les  conclusions  du 
chancelier  Daguesseau  qui  I'aurait  ainsi  decide.  Est-ce 
bien  la  question  qui  a  6t6  jugee  ?  La  lecture  de  cet  arrfit 
fait  voir  que  les  appelants  lui  ont  donn6  une  plus  grande 
port§e  que  celle  qu'il  doit  avoir.  Get  arrfet  a  jug6  que  le 
terme  "  conquet,"  dans  la  derniere  partie  de  Tart.  279, 
comprend  le  'mobilier  comme  Timmobilier  acquis  pen- 
dant la  dur6e  d'une  communaute,lors  qu'il  s'agit  de  I'ex^- 
cution  de  TMit  des  secondes  noces,  et  de  Tart.  279  de 
la  Coutume  de  Paris  concernant  les  donations  et  avan- 
tages  prohibes.  Cette  doctrine  est  sans  doute  correcte ; 
mais  elle  n'a  pas  I'eifet  de  prohiber  la  communaut6 
I6gale  dans  le  cas  de  secondes  noces.  ni  par  consequent 
d'emp^cher  que  des  biens-meubles  provenant  d'une  pre- 
miere communaut6nepuissententrer  dans  une  seconde. 
II  ne  faut  pas  non  plus  perdre  de  vue  que  dans  le  cas 
de  cet  arr6t,  comme  dans  les  autres  que  Ton  trouve  sur 
le  sujet,  il  s'agissait  toujours  de  donations  et  de  libera- 
lit6s  faites  contrairement  a  I'^dit  et  a  I'art.  279  et  dont 
la  reduction  etait  demandee.  -  Merlin  au  mot  Noces, 
secondes,  le  dit  positivement :  L'interdiction  ne  s'appli- 
que  qu'aux  actes  de  donation  pure. 
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Dans  le  cas  actuel  les  appelants  ne  demandent  pas  la      ^^ 
r6duction  d'une  Iib6ralit6  qui  leur  a  caus6  du  prfejudice ;      Pnox 
ce  qu'ils  domandent  c'est  la  nuUitfi  absolue  du  transport    bbJnbt. 
des  arr6rages  de  rente  et  de  la  somme  de  840  frs.  sur  le      — :- 
principe  qu  aucuns  biens-mobiliers  d  une  premiere  com- 
munaut6  ne  peuvent,  sans  violation  de  Tart.  279,  entrer 
dans  une  seconde.    Mais  cet  article,  en  defendant  k  la 
femme  de  disposer  de  ses  conquets  au  prejudice  de  ses 
enfants,  la  prive-t-elle  du  droit  de  contracter  une  com- 
munaut6  legale  et  la  faculty  d'y  faire  entrer  une  partie 
quelconque  de  ses  biens-mobiliers  lui  est-elle  aussi  inter- 
dite  ?    Gertainement  non.     Les  autorit^s  suivantes  le 
prouvent  en  m6me  temps  qu'elles  6tablissent  que  la 
seule  restriction  a  cette  communaut6  est  que  la  femme 
n'y  pent  pas  apporter  plus  que  son  mari,  sans  faire  k 
celui-ci  un  avantage  que  la  loi  ne  frappe  pas  de  nullity 
absolue,  mais  qu*elle  declare  seulement  sujet  k  r6duction, 
s'il  en  r6sulte  un  prejudice  pour  les  enfants. 

Pothier — ^Manage,  No  550  : 

La  communaut6  de  biens  qui  est  6tablie  entre  une  yeuye  et  son 
Beoond  mari,  est  une  espdce  de  contrat  de  80ciSt6,  qui  ne  renfenne 
auoun  avantage  au  profit  du  second  mari,  lorsqu'il  a  apport6  autant 
que  sa  femme ;  mais  lorsque  Papport  est  inegal  et  que  la  veuve  a 
apport6  plus  que  n'a  apport6  le  second  mari ;  ainsi,  si  la  femme  a 
apport^  4;000  en  oommunaut6,  et  que  le  second  mari  n*en  ait 
apport6  que  1|000;  cette  in6galit6  forme  au  profit  du  second  mari 
un  avantage  si:yet  d.  la  reduction  de  P^dit.  Cet  avantage  est  de  la 
moiti6  de  ce  que  la  femme  a  apport6  de  plus  que  lui. 

Pothier — Contrat  de  mariage,  No  551  : 

Dans  la  communautS  legale,  qui  a  lieu  lorsque  les  parties  ne 
se  sont  pas  expliqu^es  sur  la  communaut^,  ou  lorsqu'il  n'y  a  pas  du 
tout  de  contrat  de  mariage,  si  le  mobilier  de  la  femme,  qui  est  entr6 
dans  cette  communaut^  legale,  6tait  beaucoup  plus  considerable  que 
celui  du  second  mari,  cette  inSgalit^  serait-elle  censSe  faire  un 
avantage  au  profit  du  second  mari,  sujet  a  la  reduction  de  PEdit,  de 
mdme  que  Pin^galite  d'apport  qui  se  trouve  dans  la   communaut^ 

conventionnelle  7 il  est  constant  dans  Pusage  qu'il  y  est 

sujet,  de  meme  que  celui  qui  r^sulte  de  Pin6galit6  des  apports  dans 
le  cas  de  la  communaut^  conventionnelle. 
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1^80         B-gp.  Merlin— Vo.  Noces  (secondes)  : 

Bbxtnbt.        XIV. — La  stipulation  de  coxnmnnaut^  de  biens,  lorsque  lea  ap- 
0.         ports  sont  ^^aux,  n'est  pas  nn  avantage,  elle  en  est  an  lorflque  les 

•"^^^      apports  sont  inAganx  de  la  part  du  second  man  ou  de  la  seconde 
Foumier,  J,  fonune.  Uavantage  est  de  la  moiti6  de  ce  que  Tautre  6poux  a  apports 

-"-»       de  plus.    Ainsi,  le  partage  6gal  de  la  oommunaut6  ne  pent  se  faire 
qu'api^s  avoir  d6falqu6  les  apports  de  part  et  d'autre. 

XV.—La  oonununaut^  legale  qui  s*op^re  en  vertu  de  la  Coutume 
et  sans  oontrat  de  mariage,  devient  aussi  un  objet  de  reduction ;  si 
le  mobilier  de  la  veuve  est  plus  considerable  que  celui  du  second 
^poux,  rin^galite  fait  au  profit  de  oelui-ci  un  avantage  oomme  rin6- 
galite  des  apports  dans  la  communaut^  stipul^e.  Cet  avantage  est 
^galement  stget  au  retranchement,  car  quoique  le  second  mari  ne 
semble  le  tenir  que  de  la  loi  qui  a  determine  la  communaut6  et  les 
biens  qui  la  oomposent,  cependant  oomme  il  depend  des  6poux 
d'adopter  ou  non  les  dispositions  de  la  Coutume  i  cet  6gard,  et 
qu'ils  ne  peuvent  Tadopter  sans  une  convention  taclte,  c'est  de 
cette  convention,  de  ce  consentement  tacite  de  la  femme  et  non  de 
la  loi,  que  le  second  6poux  est  cens^  tenir  imm^diatement  oes  avan- 
tages.  La  veuve  en  ne  se  r6servant  pas  ses  propres,  comme  elle  le 
pouvait,  et  en  laissant  tomber  &  dessein  dans  la  communaut^  ce 
qu'elle  avait  de  plus  en  mobilier  que  son  second  mari«  est  cens^  lui 
avoir  fait  en  cela  le  mdme  avantage  que  celui  qui  est  fait  dans  le  cas 
d'une  communaute  conventionnelle,  lorsque  la  femme  y  apporte  plus 
que  lui  ]  et  il  est  6galement  stget  k  la  reduction  de  PSdit.  O^est  dans 
ce  sens  qu'il  faut  entendre  Parrot  du  29  Janvier  1658  qui  a  jug6,  dit 
Denizart, ''  que  la  communaut^  dtablie  par  la  Coutume  entre  con- 
joints par  mariage,  se  trouvant  excessive  de  la  partde  celui  des  deux 
coivjoints  qui  s'est  remari6,  est  un  avantage  indirect  au  profit  de 
Fautre,  f>ujet  k  la  rMuction  en  faveur  des  enfants  du  premier  lit,  et 
qu'aprds  la  reduction  faite,  le  surplus  de  la  communaut6  se  doit  par- 
'    tager  entre  ces  enfants  et  le  survivant  des  conjoints. 

Merlin,  p.  656,  vol.  8  : 

XIV.  La  stipulation  d^  la  communaut6  de  biens,  lorsque  les 
apports  sont  ^gaux  nVst  pas  un  avantage  ]  elle  en  est  un  lorsque  les 
apports  sont  in^gaux  de  la  part  du  second  mari  ou  de  la  seconde 
femme.  L'avantage  est  de  la  moiti6  de  ce  que  Pautre  6poux  a 
apports  de  plus. 

XV.  La  communaute  qui  s'op^re  en  vertu  de  la  Coutume  et  sans 
contrat  de  mariage  devient  aussi  un  siget  de  reduction  ]  si  le  mobi- 
11  nr  de  la  veuve  est  plus  considerable  que  celui  du  second  ^poux, 
rin^galite  fait  au  profit  de  celui-ci  un  avantage,  comme  Pinegalite 
des  apports  dans  la  communaute  stipul6e.  Cet  avantage  est  6gale* 
ment  si^'et  au  retranchement. 
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Arrets  de  Btillon,  V.  Avantage,  p.  304  :  1880 

La  communaute  etablie  par  la    Coutume    entre  coi^joints    par       Pilok 

manage,  se  trouvant  excessive  de  la  part  de  celui  qui  s'est  retnarie,     ^   ^' 

Srxxnbt 
eat  un  avantage  indirect  au  profit  de  I'autre,  sujet  a  reduction  en        

faveur  des  enfants  du  premier  lit,  suivant  ledit  des  aecondes  noces. Fournier,  J. 

Soefve,  T.  2.    1  oh.  86,  rapporte  Tarrfit  du  22  Janvier  1658.  

D'apres  les  autorit6s  citees,  il  est  evident  qu'en 
Tabsence  d'un  contrat  de  mariage  il  y  a  eu  commu- 
naute de  biens  suivant  la  loi  entre  /.  B.  Lacombe  et  S. 
Neveu,  Cette  derniere  6tait  lors  de  son  mariage  crean- 
ciere  de  I'obligation  de  1841,  et  de  la  rente  viagere.  Ces 
creances,  ou  partie  d'icelles,  sont-elles  tomb6es  dans 
cette  communaute  ? 

Quant  a  I'obligation  de  840  francs,  il  y  a  une  distinc- 
tion a  faire.  S,  Neveu  en  etait  proprietaire  pour  une 
moitie  comme  sa  part  dans  cette  crfeance  provenant  de 
la  premiere  communaute.  Cette  moiti6  d'apres  les 
autorites  citees  est  entree  dans  la  seconde  communaute, 
mais  sujette  a  la  condition  d'etre  r^duite  au  cas  ou 
elle  constituerait  un  avantage  au  profit  de  son  second 
mari.  Quant  a  Tautre  moitie,  comme  il  faut  conclure 
d'apres  les  faits  de  la  cause,  quo  S.  Neveu  en  etait  deve- 
nue  proprietaire  a  titre  de  liberalite  de  la  part  de  son 
premier  mari,  elle  est  restee  en  dehors  de  la  commu- 
naute. Non-seulement  la  loi  (le  2nd  chef  de  Tedit,)  lui 
faisait  defense  absolue  d'en  avantager  son  second  mari, 
mais  elle  etablit  sur  les  biens  qui  lui  proviennent  de 
cette  maniere  une  substitution  en  faveur  de  ses  enfants. 
Ainsi,  il  y  a  eu,  dans  ce  cas,  substitution  en  faveur 
d' Adelaide  Pilon  de  cette  moitie  des  840  francs  qui  n'a 
pu  entrer  dans  la  communaute.  A  la  mort  de  sa  mere, 
donnant  ouverture  a  cette  substitution,  elle  est  devenue 
proprietaire  de  cette  somme  que,  d'apres  la  loi,  elle  est 
censee  tenir  de  son  pere  et  non  de  sa  mere. 

L'autre  moitie  des  840  francs,  c'est*a-dire  420  francs, 
etant  entree  dans  la  2nde  communaute,  J.-Bte.  Lacombe 
en  a  acquis  une  moitie  par  son  droit  de  communaute, 


360  SUPEEMB  COURT  OP  CANADA.     [VOL.  V. 

1880      c'est-a-dire  210  francs,  €gal  a  $85.    Si  rentrfie  de  cette 

FiiiON     somme  dans  la  communaut6  exc^dait  ce  que  Lacombe  y 

Bbwet    ^^'^^^  apport6,  Adelaide  Pilon  aurait  pu  en  demander  la 

— -      reduction.    Mais  pour  cela  il  aurait  fallu  plaider  et 

ounuer,  •pj.Q^y^p  quels  avaient  6t6  les  apports  respectifs  des  con. 

joints  et  constater  qu'il  y  avait  eu  de  la  part  de  S.  Neveu 

un  exc6dant  sujet  a  reduction. 

Bien  de  cela  n'a  ^t6  fait.  II  n*a  6t6  ni  all6gu6  ni 
prouy6  que  £!.  Neveu  ait  fait  des  apports  plus  considera- 
bles que  son  second  mari.  D'apres  la  preuve  tons  ses 
biens  n'auraient  consists  que  dans  les  deux  seuls  articles 
en  question  en  cette  cause,  la  rente  yiagere  et  840 
francs.  II  n*a  6t6  fait  aucune  preuve  des  apports  du 
mari,  mais  il  est  assez  facile  de  constater  par  le  trans- 
port m6me  dont  la  nullit6  est  demand^e  que  ceux  qu'il 
a  faits  devaient  6tre  au  moins  6gaux  a  ceux  de  sa  femme. 
En  effet,  par  cet  acte  il  transporte  a  Lalonde  en  outre  de 
840  francs  et  des  arr^rages  do  la  rente  de  diverses  au- 
tres  sommes,  sayoir  :  5,200  francs  et  tons  les  int6r6ts 
Melius ;  800  francs  de  rente  yiagere  k  lui  due  personnel- 
lement  en  yertu  d'un  acte  ant6rieur  a  son  mariage  avec 
S.Neveu^  et  tons  les  arrerages  de  cette  rente.  £n  Tabsence 
d'une  preuye  positive  constatant  les  apx>orts,  on  ne  pent 
pas  pr6sumer  qu'il  y  ait  eu  in6galit6,  seule  condition 
qui  aurait  pu  faire  maintenir  une  demande  pour  cette 
moiti§  des  840  irancs.  Comme  proprietaire  par  droit  de 
communaut6  d'un  quart  des  840  francs,  J.-Bte.  Lacombe 
pouyait  en  faire  le  transport  k  Lalonde  sans  tomber  sous 
Teflfet  d'aucunes  restrictions,  pas  plus  sous  celles  de 
r^dit  que  sous  celles  du  code.  Four  ces  motifs  le  juge- 
ment  de  la  cour  du  Banc  de  la  Beine  deyrait  6tre  re- 
formg  et  un  quart  des  840  frs.  deyrait. 6tre  ajoute  a  la 
somme  dont  Lacombe  pouvait  disposer. 

Quant  aux  arrerages  de  la  rente  yiagere,  cette  cour 
est  d'opinion  pour  les  raisons  donnees  par  Sir  A.  A* 
JDorion^  qu'ils  sont  entr6s  dans  la  seconde  communaut6. 
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Les  autorites  sont  d'accord  a  considSrer  que  pendant  le      ^^80 
manage  tous  les  revenus,  de  quelques  sources  qu'ils  pro-      Pilon 
viennent,    tombent  dans  la  communaut6.     Le  second    b^.^' 
mari  n'est  pas  consid6r6  avantage  par  le  surplus  de      — — 
revenus  que  ea  femme  apporte  a  la  communautfe.  ourmer,  . 

Pothier,  au  No  652 : 

Le  second  mari  n'est  cens6  avantage  que  de  ce  que  la  femme  a 
apporte  de  plus  que  Ini  en  principal ;  ce  que  la  femme  apporfce  de 
plus  en  revenus,  n'est  pas  i^put^  un  avantage  prohibd  et  r6ductible 
qu'elle  fasse  k  son  second  mari ;  c*est  pourquoi,  si  une  femme  qui  a 
par  exemple,  dix  mille  livres  de  revenus  s'est  marie  k  un  homme 
qui  n'en  a  pas  la  dixidme  partie,  et  a  contracts  avcc  lui  communautS 
de  biens,  dans  laquelle  entreront  ses  revenus  pendant  tout  le  temps 
qu'elle  durera. 

Ricard  decide  qu*en  ce  cas,  quoique  le  second  mari 
profite  des  revenus  de  la  femme,  nfeanmoins,  cette  com- 
munaute  n'est  point  reput6e  un  avantage  qui  puisse 
^tre  rfeductible  suivant  Tfedit.  Merlin,  rep,  vo.,  Secondes 
noces,  dit  pr6cis6ment  la  m^me  chose.  On  trouve  dans 
les  arrets  de  Brillon,  vo.  Avantage,  p.  305,  qu'il  a  et6 
jug6,  au  sujet  d'une  rente  viagere  remplapant  un  conqufet, 
que  cette  jouissance,  6tant  un  droit  qui  s'6teint  par  la 
mort  du  mari,  ne  pouvait  former  Tobjet  d'une  demande 
en  indemnite.  II  est  clair  d  apres  les  autorites  que  les 
prohibitions  de  Tfedit  des  secondes  noces  et  de  Tart.  2*79 
ne  s'appliquent  pas  aux  arr6rages  de  la  rente  en  ques- 
tion. 

Ainsi  d'apres  les  autorites  citees  le  transport  est 
valable  x>our  la  part  qui  appartenait  a  Lacombe  dans  les 
creances  transportfies,  savoir  :  moitie  des  arrfirages  de  la 
rente  viagere — et  moitie  de  420  frs,  partie  de  Tobligation 
de  1811,  tombee  dans  la  communaut^.  II  est  nul  pour 
partie  comme  contraire  au  second  chef  de  T^dit  des 
secondes  noces,  pour  te  moiti6  de  840  frs,  qui  6tait  une 
liberalite  de  son  premier  mari  que  S.  Neveu  etait  tenue 
de  reserver  a  son  enfant.  Mais  ind£i)endamment  de 
Tedit,  ce  tran6i)ort  est  encore  nul  pour  toute  la  part  de 
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1880      s.  Neveu  dans  les  creances  en  question  comme  §tant  en 

pJi^j,     contrayention  anx  articles  1260  et  1265  Code    Civil 

^  !^ concemant  rirr§vocabilit6  des  conventions  matrimo- 

Bbunbt.  .1. 

niales,  et  comme  constituant  an  ayantage  mdirect  con- 

Foumier,  J.  jg^.^  ^^  j^  ^j^  g  Neveu.    Sur  ce  point  qui  Ibnne  le  siyet 

de  la  troisieme  proposition  des  appelants,  cette  cour  porta- 
geant  Topinion  de  Sir  A  A.  Darion^  se  borne  a  la  citer 
comme  une  r^ponse  complete  aux  arguments  contraires 
de  rintimg. 

There  remains,  however,  the  prohibitionB  of  articles  282  and  283 
of  the  Custom  of  Paris  (articles  1260, 1266  and  774  of  the  avil  Code) 
that  after  marriage,  the  marriage  covenants  cannot  be  altered,  nor 
can  the  consorts  confer  any  benefits  by  acts  inter  viooa  u]ion  each 
other,  except  by  means  of  life  insurances.  In  the  face  of  these  pro- 
hibitions Scholcutique  Neveu  could  not  transfer  her  share  in  the 
second  community,  nor  in  the  life-rent  or  arrears  thereof,  which 
formed  part  of  the  second  community,  to  her  husband,  for  this  would 
have  been  altering  the  conditions  of  their  marriage,  by  conferring 
upon  him  a  pecuniary  advantage.  She  was  equally  forbidden  from 
transferring  them  to  any  of  his  descendants,  who  in  that  case  are, 
by  law,  considered  as  persons  interposed  to  secure  indirectly  to  the 
husband  a  benefit  which  cannot  be  conferred  to  him  directly.  (Civil 
Code  774). 

It  has  been  said  that  the  above  rules  merely  apply  to  gratuitous 
contracts  and  t  jat  the  transfer  to  Lalonde  was  made  for  a  valuable 
consideration,  but  the  consideration  mentioned  in  the  deed,  that 
LfiUmde  should  take  charge  of  his  own  father  and  mother,  the 
latter  being  the  daughter  of  Lacombef  is  one  which  was  altogether  for 
the  advantage  of  Laeotnbe  and  his  family ;  and  in  which  the  wife 
Scholaaiique  Neveu  had  no  interest  whatsoever,  since  she  was  not 
bound  by  law  to  contribute  to  the  maintenance  of  the  children  of  her 
husband  by  a  first  marriage.     (Civil  Code,  art.  13(^). 

Four  terminer  il  ne  reste  plus  que  quelques  mots  k  dire 
sur  les  propositions  des  intim6s.  La  premiere,  sayoir  qu'il 
n Y  a  aucune  difference  entre  une  communaut6  ordinaire 
et  une  seconde,  n'6tant  que  la  contre-partie  de  celle  des 
appelants,  la  r^ponse  se  trouye  d6jd.  donn6epar  les  auto- 
rit^s  ci-dessus  cit6es  6tablissant  quelles  sont  les  restric- 
tions apport^es  par  la  loi  k  une  seconde  communaut6. 

II  en  est  de  m6me  de  leur  pretention  que  Tautorite  du 
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man  est  la  mdme  snr  les  biens  d' une  seconde  commn-      ^^^ 
naut6  que  but  cenx  d'tine  premiere.  La  rex)oii6e  se  tron ve     j^Ilon 
dans  la  citation  de  I'opinion  de  Sir  A.  A.  Dorion,  d^mon-    3^^^ 
trant  clairement  que  les  articles  1265  et  774,  Code      — 7- 
Civil,  ne    reconnaissent    pas   an   man  une    autorit6  ^"^^  '^ 
anssi  6tendne  snr  les  biens  de  la  commmiant6  que  les 
intim^  le  pr6tendent. 

La  demidre  question  d'apres  I'ordre  ci-dessns  indiqu6 
et  qui  aurait  du  Stre  la  premiere,  si  elle  devait  ^tre 
r6solne  en  faveur  des  Intim6s,  est  celle  de  Tabolition  des 
prohibitions  de  I'edit  des  secondes  noces  et  de  Tarticle 
279  de  la  Contnme  de  Paris.  L'Intim6  pr6tend  que  ces 
restrictions  ont  6t6  abolies  d'abord  par  le  statut  de  1801 
qui  a  introduit  la  liberty  illimit^e  de  tester,  puis  ensuite 
IMff  Tacte  764  C.C.,  auquel  il  attribueun  effet  retroactif. 

Le  statut  de  1801  a  sans  doute  proclam6  la  liberty 
illimit6e  de  tester,  et  fait  disparaitre  toutes  les  incapa- 
cit6s  de  recueillir  des  legs  k  Texception  de  celle  con- 
cemant  les  mains-mortes.  Mais  cette  regie  n'est  pas 
6tendue  a  la  faculty  de  donner  entrevifis  dans  des  cas  ou 
elle  §tait  interdite.  La  loi  est  rest6e  ce  qu'elle  6tait  k 
cet  6gard.  Apria  la  passation  de  ce  statut,  les  biens 
d'une  personne  d6c6dant  ab  inteslai  6taient  encore  sujets 
aux  reserves  coutumieres  et  auz  autres  restrictions  intro- 
duites  par  I'Mit  et  Tarticle  279.  Four  exercer  la  faculty 
introduite  par  le  statut  de  1801  et  6tre  affranchi  de  toutes 
restrictions  existantes  auparavant  il  fallait  disposer  de 
ses  biens  par  testament.  C'est  ce  que  la  cour  du  Banc 
de  la  Beine  a  d6cid6  dans  la  cause  de  Quintin  vs.  Oirard 
le  premier  mars  1858,  (1).  Ni  ce  pr6c6dent  ni 
le  statut  ne  peuyent  avoir  d'application  au  cas 
actuel,  parce  que  la  disposition  dont  il  s'agit  en  cette 
cause  a  6t6  faite  par  acte  entrevifs,  savoir  par  le  trans- 
port du  21  ffivrier  1870. 

Quant  k  Tart.  764,  Code  Civil,  il  est  bien  vrai  qu'il 

(1)  a  L.  C.  Jur.  141. 
23 
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1880      declare  "  que  les  prohibitions  et  restrictions  des  dona- 

PiLON     "  tions  par  nn  futur  conjoint  dans  le  cas  de  secondes 

BRrxET    "  noces  n'ont  plus  lieu," — mais  cette  d6claration  peut- 

— :-      elle  avoir  un  effet  retroactif  et  affecter  des  actes  qui  ont 

^  '  6te  accomplis  avant  sa  promulgation  ?  Non,  car  Tart. 

2,618  declare  que  la  loi  en  force  ayant  le  Oode  r%it  les 
actes  faits  anterieurement  a  sa  promulgation.  Et 
d'ailleurs,  c'est  un  principe  bien  reconnu  que  les  droits 
des  epoux  sont  irrfevocablement  fixes  par  le  mariage ; 
que  c'est  aux  lois  alors  en  force  ou  aux  conventions 
matrimoniales  des  parties  qu'il  faut  recourir  pour  les 
determiner  en  ce  qui  conceme  les  droits  acquis  (1).  Nul 
doute  qu'a  Tepoque  de  leur  mariage,  J.-Bte,  Lacombe 
et  S.  Neveu  ^talent  soumis  a  toutes  les  prohibitions  ci- 
dessus  mentionn§es  de  Tedit  et  de  I'art.  2Y9.  Les  droits 
alors  acquis  entre  eux  doivent  6tre  regis  par  ces 
lois.  Mais  en  doit-il  6tre  de  m^me  des  reserves  faites 
en  faveur  des  enfants ;  peut-on  les  considerer  comme 
des  droits  acquis  avant  le  d6ces  de  leur  mere  ?  Les 
auteurs  dfeclarent  qu'ils  n'ont  encore  qu'une  expectalive 
qui  ne  pent  se  r6aliser  que  dans  le  cas  ou  Us  lui  sur- 
vi^Tont  (2).  Lorsque  la  loi  leur  accordant  conditionnelle- 
ment  ces  reserves  est  ensuite  chang^e,  comme  elle  I'a 
et6  dans  ce  cas  par  Tart.  764  O.C.,  le  conjoint  auquel  ces 
restrictions  etaient  impos6es  est-il  par  la  m6me  rendu 
capable  d'en  disposer  ? 

II  est  g6n6ralement  admis  que  les  lois  concemant  la 
capacite  des  personnes  prennent  leur  effet  a  dater  de 
leur  promulgation  et  n'ont  point  d'effet  retroactif  (3). 
Mais  ce  principe  ne  saurait  avoir  d'application  a  cette 
cause.  Que  S.  Neveu  ait  6t6  ou  non,  lors  du  transport 
du  21  fevrier  18*70,  rendue,  par  Tart.  '764,  capable  de 
disx>oser  de  ses  biens  par  acte  entrevifs  sans  6gard  aux 

(1)  Meyer.    Prinoipes    sur    les    (2)  Meyer.    Mdme  ouyrage,  No. 
questions   transiioires;   p.   81.        46,  p.  153. 
Cbabot  de  PAllier.  (3)  Laurent,  vol.  1,  No  169. 
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restrictions  de  Tfidit  et  de  Tart.  2Y9,  c'est  nne  question      ^^^ 
que  les  faits  de  cette  cause  ne  permettent  pas  aur  Inti-     Pilon 
m6s    de    soulever    ici.     En    serait-il    autrement,    s'il    Bn^^g^ 
s'agissait     d'une    disposition    que    S.     Neveu    aurait      — r* 

faite   a  d'autres   qu'A    son  mari  ?    On  pourrait  pro-      ' 

bablement  alors  se  demander  si  ce  n'est  pas  la  loi  en 
force  le  21  fSvrier  18*70  qui  devrait  Hre  appliquee  et  non 
pas  celle  en  force  lors  de  leur  mariage.  Cette  question 
est  toute  diff6rente  de  celle  que  souleve  le  transport 
dont  il  s'agit  en  cette  cause,  et*  la  cour  pour  cette  raison 
s'abstient  d'exprimer  aucune  opinion  a  cet  6gard. 

Quant  a  TeiBet  du  transport  sur  cette  cause  on  pour- 
rait mdme  admettre  avec  les  Intim^s  Tabolition  des  res- 
trictions de  r6dit  et  de  Tart.  279,  sans  que  le  resultat 
leur  fut  plus  favorable.  En  effet,  ces  restrictions 
disparues,  ne  reste-t-il  pas  celles  des  art.  1260, 1265  et 
774  auxquelles  il  est  manifestement  contraire  ? 

L'art.  764  permet  bien  aux  conjoints  dans  le  cas  de 
secondes  noces  de  s'avantager  sans  6gards  aux  restric- 
tions ci-devant  existantes.  Mais  la  faculty  qu'il  leur 
donne  ne  pent  6tre  exerc6e  qu'au  moment  oii  ils  reglent 
leurs  conventions  matrimoniales.  G'est  aux  futurs 
conjoints  qu'elle  est  donn6e  et  non  pas  aux  epoux.  Une 
fois  le  mariage  conclu,  les  conjoints  tombent  sous  reiSet 
de  Tart  1265  qui  leur  defend  de  faire  aucun  change- 
ment  aux  conventions  matrimoniales.  Ainsi,  le  trans- 
port doit,  ind^pendamment  de  T^dit  et  de  Tart.  279, 6tre 
d6clar6  nul  ponr  la  part  de  Scholastique  Neveuj  comme 
etant  fait  en  contravention  a  I'art.  1265. 

Pour  toutes  ces  raisons,  cette  cour  est  d'avis  que  Tappel 
de  Pilon  et  al,  vs.  Brunei  et  a/,  doit  6tre  renvoyfi  avec 
d^pens  en  faveur  des  Intim6s.  Et  quant  k  Tappel  de 
Brunei  ei  alj  vs.  Pilon  et  al,  cette  cour  6tant  d'opinion 
qu'une  partie  de  la  somme  de  840  francs,  savoir  un  quart, 
est  devenuela  propri6t6  de  /.  Bte.  Lacombe,  par  son  droit 
de  commTmaut^  avec  Scholastique  Neveu^  le  transport 
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1880      qxi'il  en  a  fait  axirait  du  dtre  maintenu  pour  antant, 

PiLON      $85.00. 

Brunet.       ^  jugement  de  la  cour  da  Banc  de  la  Reine  doit  en  con- 

— :-      sequence  6tre  modifi6,  en  ajoutantau  montant  delacon- 

.... '  '  damnation  la  somme  de  $85.00  ce  qui  i>orte  k  la  somme 

de  $2136.77  le  montant  pour  lequel  il  y  a  jugement, 

sans  modification  de  la  condamnation  aux  d6pens  pro- 

nonc6e  par  la  cour  du  Banc  de  la  Seine. 

Appeal  dismissed  with  costs,  and  an 
cross-appeal  judgment  varied 
with  costs  of  such  cross-appeal. 

Solicitors  for  appellants :  Duhamel,  Pagnuelo  8f  Rainville, 

Solicitors  for  respondents  :  R.  8f  L.  Laflamme. 


1880  HENRI  JONAS Appellant; 

•Oct.  27, 28.  AND 

1881  HUMPHREY  T.  GILBERT Respondent. 

•Feby  11.        Q^  APPEAL  FROM!  THE  SUPREiiB  COURT  OF  NEW 

.  BRUNSWICK. 

By-law '^ Power    to  impose  License    Tax — Discrimination  between 
residents  and  non-residents ^ZZ  Vic,,  c.  4  (^.  J?.). 

J.  brought  an  action  against  G,j  the  Police  Magistrate  of  the  city  of 
St,  John,  for  wrongfully  causing  the  plaintiff,  a  commercial 
traveller,  to  be  arrested  and  imprisoned  on  a  warrant  issued  on 
a  conviction  by  the  Police  Magistrate,  for  violation  of  a  by-law 
made  by  the  common  council  of  the  city  of  St,  John,  imder  an 
alleged  authority  conferred  on  that  body  by  33  Vic,  c.  4,  passed 
by  the  legislature  of  New  Brunswick,    Sec.  3  of  the  Act  author- 


*PaB8ENT. — Ritchie;  C.  J.,  and  Foamier;  Henry;  Taachereau  and 
©Wynne,  J.  J. 


i 
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ized  the  mayor  of  the  city  of  St  John  to  license  persons  to  use 
any  art,  trade,  Ao,,  within  the  city  of  St  John,  on  payment  of 
such  sum  or  sums  as  may  from  time  to  time  be  fixed  and  deter- 
mined by  the  conunon  coimcil  of  jS^^.  Johtif  &c. ;  and  sec.  4  empow- 
ered the  mayor,  &c.,  by  any  by-law  or  ordinance,  to  fix  and 
determine  what  sum  or  sums  of  money  should  be  from  time  to 
time  paid  for  license  to  use  any  art,  trade,  occupation,  &c, )  and 
to  declare  how  fees  should  be  recoverable;  and  to  impose 
penalties  for  any  breach  of  the  same,  &c.  The  by-law  or 
ordinance  in  question  discriminated  between  resident  and  non- 
resident merchants,  traders,  &c.,  by  imposing  a  license  tax  of 
t20  on  the  former  and  $40  on  the  latter. 
Htldy — ^That  assuming  the  Act  33  Vic,  c.  4,  to  be  intra  vires  of  the 
Legislature  of  New  Brunswick,  the  by-law  made^ under  it  was 
invalid,  because  the  act  in  question  gave  no  power  to  the  com- 
mon council  of  St  John,  of  discrimination  between  residents 
and  non-residents,  such  as  they  had  exercised  in  this  by-law. 

Appeal  from  a  judgment  of  the  Supreme  Court  of 
New  Brunswick,  whereby  judgment  was  given  for  the 
Defendant  (respondent). 

William  Sandall,  as  Chamberlain  of  the  City  of  Sainl 
John,  New  Brunswick,  made  a  complaint  to  Humphrey 
T.  Gilbert,  the  Police  Magistrate  of  the  City  of  Saint 
John,  that  Henri  Jonas,  who  was  not  a  free  citizen  of 
the  said  City  or  a  registered  freeman,  or  paying  rates  or 
taxes  in  the  said  City,  did,  at  the  City  of  Saint  John,  on 
the  seventeenth  day  of  June,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-nine,  engage 
in  mercantile  business  by  selling  or  offering  for  sale 
goods  to  persons  in  the  City  of  Saint  John  without 
being  duly  licensed  therefor,  as  provided  by  the 
ordinance  of  the  Mayor,  Aldermen  and  Commonalty  of 
the  City  of  Saint  John. 

That  the  said  Police  Magistrate,  upon  such  complaint 
being  made,  on  the  eighteenth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seventy- 
nine,  issued  a  summons  for  the  said  Henri  Jonas  to 
appear  before  him,  the  said  Police  Magistrate,  at  the 


1880 
Jonas 

V. 

Gilbert. 


9, 

GiLBBRT. 
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1880  Police  office  in  the  City  of  Saint  John,  on  the  nineteenth 
joiffli  day  of  June  then  next,  to  answer  the  said  complaint, 
and  shew  canse,  if  any  he  had,  why  a  fine  of  twenty 
dollars  as  provided  in  said  by-law  or  ordinance,  should 
not  be  imiK)6ed  upon  him  for  violating  the  said  by- 
law. 
That  in  pursuance  of  the  said  summons  the  said 

Henri  Jonas  attended,  and  on  hearing  the  matter  of  the 
said  complaint  and  the  evidence  adduced,  the  said 
Henri  Jonas  was  adjudged  to  be  guilty  of  violating 
the  said  by-law,  and  a  fine  of  twenty  dollars  was 
imposed  upon  him ;  but  the  said  Henri  Jonas  having 
no  goods  and  chattels  whereon  to  levy  the  said  fine 
or  penalty  thus  imposed,  a  warrant  was  issued  by 
Humphrey  T.  Oilbert,  the  Police  Magistrate,  under 
which  the  said  Henri  Jonas  was  arrested  and  impri- 
soned, and  he  then  paid  the  fine  of  twenty  dollars. 

Thereupon  Henri  Jonas  brought  an  action  against  the 
said  Humphrey  T.  Gilbert  for  such  arrest  and  imprison- 
ment ;  and  to  his  declaration  the  defendant  demurred, 
alleging  that  from  the  proceedings  set  out  therein, 
namely,  the  complaint,  summons,  conviction  and  arrest, 
and  the  plaintiff  having  no  goods  and  chattels  whereon 
to  levy  the  fine  or  penalty,  the  defendant  was  war- 
ranted in  his  proceedings,  and  the  declaration  disclosed 
no  cause  of  action  against  the  defendant  as  such  Police 
Magistrate. 

The  plaintiff  joined  in  demurrer,  and  contended  that 
the  Act  of  Assembly  under  which  said  by-law  was 
made  was  ultra  vires  the  Legislature,  and  also  that  the 
by-law  or  ordinance  of  the  Mayor,  &c.,  was  void  in  law, 
and  therefore  the  defendant  acted  without  jurisdiction, 
and  the  proceedings  could  not  be  sustained. 

In  Trinity  Term  last,  the  Second  Division  of  the  Su- 
preme Court,  consisting  of  Judges  Welddn,  Fisher  and 
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Wetmore^  gave  judgment  for  the  defendant    on  the      ^^^ 
demurrer.  Jonas 

The  Acts  of  the  Legislature  of  New  Brunswick  and   q^^^^ 
the  by-law  or  ordinance  in  dispute  in  this  case  are 
referred  and  set  out  at  length  in  the  judgment  of 
Court  hereinafter  given. 

As  the  Court  held  that  it  was  not  necessary  to 
enter  into  the  question  raised  whether  the  Act  33  Vic, 
ch.  4,  N.  B.,  is  or  not  ultra  vires  of  the  provincial  Legis- 
lature, nor  the  question  whether  or  not  a  commercial 
traveller  is  a  person  within  the  operation  of  the  Act, 
the  elaborate  arguments  of  counsel  on  these  points  are 
omitted. 

Mr.  Bethune,  Q.  C,  and  Mr.  McLaren^  for  appellant : 
The  Common  Council  have  no  power  in  reference  to 
matters  of  trade  to  discriminate  against  non-residents  ; 
if  such  Council  has  the  power  to  compel  persons  doing 
business  in  the  City  of  Saint  John  to  take  out  a  license 
they  must  take  the  same  license  fee  payable  by  non- 
residents as  by  residents. 

The  charter  gave  no  power  to  the  Common  Council 
to  distinguish  between  residents  and  non-residents  of 
the  City  as  to  the  amount  of  fee  to  be  paid  for  a 
license, — it  simply  restrained  all  but  freemen  from 
trading.  And  even  if  the  Act  33  Vic.  c.  4  gave  power 
to  the  Common  Council  to  put  a  license  in  the  place  of 
freedom,  it  gave  the  City  Council  no  power  to  distinguish 
between  residents  and  non-residents ;  if  the  Act  gave 
that  power,  it  is  claimed  it  was  ultra  vires  the  Local 
Legislature ;  if  it  did  not  and  the  by-law  of  the  City 
so  discriminates,  then  the  by-law  is  ultra  vires  the 
Common  Council.  Does  this  Act  authorize  the  City 
Council  to  say,  for  example,  residents  can  do  business 
here  by  paying  $20  per  year,  non  residents  by  paying 
$500  per  year  ?  Is  not  this  discrimination  not  contem- 
plated by  the  Legislature  ? 
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18M         Yet,  this  is  the  principle  the  City  of  St.  John  under 
j^rla     its  by-law  seeks  to  enforce.  If  the  Act  83  Yic.  c.  4  had 
GiiIbrt    P^^lded  that  residents   and  non-residents  should  be 
— —      licensed  instead  of  being  made  freemen,  it  might  be 
said  that  to  a  certain  extent  it  was  relaxing  the  res- 
traint, &c ,  but  it  says  in  effect  that  the  Common  Coun- 
cil may  make  a  by-law  putting  as  much  heavier  a 
license  fee  upon  non-residents  than  upon  residents  as 
they  please,  whereby  the  power  is  given  the  Common 
Council  to  altogether  prohibit  non-residents  from  doing 
business  in  the  City.   A  by-law  must  not  go  beyond  the 
statute.    Hardcastle,  on  Statutes  (1),    Cooley  on  Taxa- 
tion (2).    Dillon,  on  Municipal  Corporations  (8). 

Dr.  Tuck,  Q.  C,  for  respondent : — 

The  point  is  whether  88  Yic,  c.  4  is  constitutional, 
and  not  whether  83  Yic.  c.  4  gave  power  to  the  Common 
Council  of  St.  John  to  pass  the  by-]  aw  in  question. 
However  I  will  first  answer  the  argument  of  my 
learned  friends  on  this  branch  of  the  case.  I  admit  that 
under  the  original  charter,  no  power  was  given  to  tax 
wholesale  dealers,  but  the  object  of  6  Yic,  c.  85,  was 
to  enlarge  the  powers  of  the  Council,  in  order  to  reach 
all  traders.  Then  88  Yic ,  c.  4,  was  passed,  and  under 
that  Act  I  contend  that  any  body  doing  business  within 
the  city  of  SU  John  may  be  taxed.  Now  if  the  General 
Assembly  had  power  to  pass  88  Yic,  c.  4,  then  this  Act 
gave  to  the  Common  Council  of  St.  John  the  power  to 
make  this  by-law.  If  the  Act  gives  them  power  to  tax, 
it  gives  them  power  to  tax  them  |20  or  |40,  there  is 
no  restraint. 

See  American  Express  Co.  v.  City  of  St.  Joseph  (4) ; 
Cooley,  on  Taxation  (5). 


(1)P.  151. 

(3)  S.  593. 

(2)  P.  14. 

(4)  27  American  Rep.  3S3 

(5)  Pp.  209,  408. 
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The  judgment  of  the  Court  was  deliveied  by  ^^  ^ 

BiTOHIE,  C.  J. :  Jonas 

V. 

This  was  an  action  against  the  Police  Magistrate  of  Qilbbrt. 
the  city  of  St.  John  for  wrongfully,  as  it  is  alleged,  """ 
causing  the  plaintiff  to  be  arrested  and  impri- 
soned on  a  warrant  issued  on  a  conviction  by  the 
Police  Magistrate,  for  a  violation  of  a  by-law  mqde  by 
the  mayor,  aldermen  and  commonalty  of  the  city  of  8t. 
John,  under  an  alleged  authority  conferred  on  that  body 
by  the  88  Vie^  c.  4,  passed  by  the  Legislature  of  New 
Bnmswick,  which  Act  plaintiff  contends  was  ultra  vires 
of  the  Legislature  of  New  Brunswick^  or  if  it  had  the 
legislative  power  to  pass  it,  the  by-law  or  ordinance 
made  by  the  corporation  of  £1^  John  was  not  justified 
or  authorized  by  the  said  Act. 

We  do  not  think  it  necessary  to  enter  into  the  ques- 
tion raised  as  to  whether  the  Act  88  Ftc,  c.  4,  N.  iS.,  is 
or  not  ultra  vires  of  the  provincial  Legislature,  nor  the 
question  whether  or  not  a  commercial  traveller  is  a 
person  within  the  operation  of  the  Act,  for  we  are  of 
opinion  that  the  by-law  or  ordinance  made  under  it  is 
invalid,  and  therefore  conferred  no  i)Ower  or  jurisdic- 
tion on  the  Police  Magistrate  of  St  John  to  convict  and 
imprison  for  its  violation. 

By  the  charter  of  the  city  of  St  John,  dated  the  18th 
May,  1776,  confirmed  by  24  Oeo.  Ill,  c.  46,  it  was 
ordained  "  that  no  person  whatever  not  being  a  free 
citizen  of  the  said  city  shall  at  any  time  hereafter  use 
any  art,  trade,  mystery  or  occupation  within  the  said 
city  liberties  and  precincts  thereof,  or  shall  by  himself, 
themselves,  or  others,  sell  or  expose  to  sale,  any  manner 
of  goods,  wares,  merchandizes,  or  commodities  by  retail 
in  any  house,  shop,  place,  or  standing  within  the  said 
city,  or  the  liberties,  or  the  precincts  thereof  (save  in 
the  times  of  public  fairs),  &c."  The  charter  likewise 
provided^that  nonenshall  be  made  free,  but  natural-bom 
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1881  Bubjects,  or  sncli  as  are  naturalized  or  made  denizens ; 
Jonas  blacks  were  excluded  from  the  pri  vilege  of  becoming  free 
GiiIbbt.  citizens,  but  it  was  ordained  that  the  mayor  might 
—7-  license  them  to  reside  and  carry  on  business  in  the  city. 
tL    '  This  charter  was  amended  by  6  Vic,  c.  85,  an  Act  for 

the  amendment  of  the  charter  of  the  city  of  St.  John, 

whereby  it  was  enacted  : — 

Section  3.  That  it  shall  and  may  be  lawful  for  the  mayor 
of  the  said  city,  and  he  is  hereby  authorized  to  license  persons  being 
natural-bom  British  subjects,  or  such  as  shall  become  naturalized  or 
be  made  denizens,  to  use  any  art,  trade,  mystery  or  occupation,  or 
carry  on  any  business  in  merchandize,  or  otherwise,  within  the  said 
city,  on  paying  yearly  such  sum,  not  exceeding  five  pounds  nor  less 
than  ^ve  shillings,  to  be  fixed  and  determined  by  an  ordinance  of  the 
corporation  for  the  use  of  the  mayor,  aldermen  and  commonalty  of 
the  said  city  of  Saint  John,  together  with  the  fees  of  office ;  and  be 
subject  also  to  the  payment  of  all  other  charges,  taxes,  rates  or 
assessments  as  any  freeman  or  other  inhabitant  of  the  said  city  may 
by  law  be  liable  to  or  chargeable  with. 

Section  4. — And  be  it  enacted,  'Iliat  aliens,  the  subjects  of  any 
-  other  country  at  peace  with  Great  Br i tain,  may  be  licensed  by  the 
mayor  of  the  said  city,  to  use  any  art,  trade,  mystery  or  occupation, 
or  to  carry  on  any  business  in  merchandize  or  otherwise,  within  the 
said  city,  on  paying  annually  for  the  use  of  the  mayor,  aldermen  and 
commonalty  of  the  said  city,  a  sum  not  exceeding  twenty  five 
pounds,  nor  less  than  five  pounds,  together  with  fees  of  office,  to  be 
regulated  by  ordinance  of  the  corporation,  and  be  subject  also  to  the 
payment  of  all  other  charges,  taxes,  rates,  or  assessments  as  any 
freeman  or  other  inhabitant  of  the  said  city,  may  by  law,  be  liable 
to  or  chargeable  with. 

By  an  Act  further  in  amendment  of  the  charter  of  the 
city  of  Saint  John,  it  was  enacted  :  (1) 

Section  3. — It  shall  and  may  be  lawful  for  the  mayor  of  the  city  of 
Saint  John  for  the  time  being,  or  his  deputy  for  the  time  being,  and 
he  is  hereby  authorized  to  license  persons  being  natural-born  British 
subjects,  and  also  such  persons  as  shaU  become  naturalized  or  be 
made  denizens,  and  also  aliens  the  subjects  of  any  country  at  peace 
with  Great  Britain,  to  use  any  art,  trade,  mystery  or  occupation,  or 
to  carry  on  or  engage  in  any  profession  or  mercantile  or  other  busi- 

(1)  33  Via,  c.  4,  N.  B. 
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nes8  or  emplojrment  within  the  said  city  of  Saint  John,  on  pa3rment       1881 
bf  snoh  sum  and  sums  of  money  as  may  from  time  to  time  be  fixed      ^T''^ 
and  determined  by  the  common  council  of  the  city  of  Saini  John  ;         9, 
all  such  persons  so  licensed  to  be  subject  also  to  the  payment  of  all    G'Ilbbbt. 
other  charges,  taxes,  rates  or  assessments,  and  be  liable  to  such  vtit^rcj 
duties  and  obligations  as  freemen  and  other  inhabitants  of  the  said       —i.. 
city  are  by  law  and  the  charter  of  said  city  liable  to  and  chargeable 
with. 

Section  4.— It  shall  and  may  be  lawfid  for  the  mayor,  aldermen 
and  oonunonalty  of  the  city  of  Saint  John,  in  common  coxmcil,  and 
they  are  hereby  authorized  and  empowered,  by  any  by-law  or  ordi- 
nance to  be  from  time  to  time  made  and  ordained  for  that  purpose, 
to  fix  and  determine  what  sum  and  siuns  of  money  shall  be  from 
time  to  time  paid  to  the  use  of  the  said  mayor,  aldermen  and  com- 
monalty, for  license  to  use  any  art,  trade,  mystery  or  occupation,  or 
carry  on  or  engage  in  any  profession  or  mercantile,  or  other  business 
or  employment  in  the  said  city,  and  to  establish  such  a  scale  of  fees, 
and  sums  of  money,  and  to  declare  how  and  to  whom  the  same  shall 
be  payable,  and  how  recoverable,  and  from .  time  to  time  alter  and 
vary  the  same,  as  the  common  council  may  determine  ]  and  also  to 
impose  such  penalties  and  forfeitures  for  any  breach  of  any  such 
by-laws  and  ordinances  as  the  common  council  may  deem  advisable. 

Sec.  5.  No  person  not  being  a  free  citizen  of  the  said  city,  shall 
use  any  art,  trade,  mystery,  or  occupation  in  the  said  city,  or  carry 
on  or  engage  in  any  profession  or  mercantile  or  other  business  or  em- 
ployment of  any  kind  whatsoever  in  the  said  city,  without  being  duly 
licensed  thereto,  as  herein  provided,  under  such  penalty  as  may  be 
prescribed  in  and  by  any  by-law  or  ordinance  of  the  said  mayor,  alder- 
men and  commonalty,  in  common  council  to  be  from  time  to  time 
made  and  ordained. 

Under  authority  of  this  Act  the  mayor,  aldermen 
and  commonalty  of  the  city  of  Saint  John^  did  make 
and  order  the  following  by-law  and  ordinance,  namely : 

A  law  relating  to  persons  not  being  free  citizens  doing  business  in 
the  city  of  Saint  John, 

Be  it  ordained  by  the  mayor,  aldermen  and  commonalty  of  the 
city  of  Saint  John,  in  common  council  convened,  as  follows : — 

1.  Whenever  the  mayor  of  the  city  of  Saint  John,  or  his  deputy 
for  the  time  being,  acting  under  the  authority  of  an  Act  of  the  General 
Assembly  of  the  Province  of  New  Brunswick  passed  in  the  thirty- 
third  year  of  the  Reign  of  Her  M^esty  Queen  Victoriaj  c.  4,  entituled 
''An  Act  in  fUrther  amendment  of  the  charter  of  the  city  of  Saint 
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1881       Jokn,^^  shall  grant  a  license  to  any  nataral-bom  Britiflb  subject  or 

^T'^       person  naturalized  or  made  denizen,  or  to  any  atien  the  subject  of  a 

9,  country  at  peace  with  Great  Britain,  to  use  any  art,  trade,  mystery 

GiLBBXT.    or  occupation  y  or  to  carry  on  or  engage  in  any  profession  or  mercan- 

BitfihiZr  1  ^^^^  ^^  other  business  or  employment  within  the  said  city  of  Saint 

John ;  such  person  not  having  been  assessed  in  the  general  assessment 

of  city  rates  and  taxes  for  the  year  then  next  preceding,  the  mayor 

or  his  deputy,  as  aforesaid,  shall  demand  and  receive  tom  any  and 

every  such  person  to  whom  license  shall  be  granted,  as  aforesaid,  for 

the  use  of  the  mayor,  aldermen  and  conmionalty  of  the  said  city,  the 

sum  of  money  hereinafter  mentioned  and  specified,  according  to  the 

following  scale,  namely : — 

Professional  men,  as  barristers,  attorneys,  notaries,  physicians, 
surgeons,  practitioners  in  medicine  or  any  art  of  healing,  dentists,  if 
residenif  twenty  dollars  ($20).  If  tranHeni persons,  not  having  taken 
up  a  residence,  forty  dollars  ($40). 

Wholesale  or  retail  merchants  or  dealers  or  traders,  forwarding 
and  commission  merchants,  lumber  merchants  or  dealers,  the  agents 
of  merchants  or  traders,  express  agents,  general  brokers,  manufac- 
turers, apothecaries,  chemists  and  druggists,  if  resident,  twenty  dol- 
lars ($20).  If  transient  persons,  not  having  taken  up  a  residence,  forty 
dollars  ($40). 

Persons  not  having  their  principal  pla>ce  of  business  in  this  city, 
selling  or  offering  for  sale,  goods,  wares  and  merchandise  of  any  des- 
cription by  sample  card,  or  any  other  specimen,  and  the  agents  of  all 
such  persons,  forty  dollars  ($40). 

Insurance  agents,  money  brokers,  money  changers,  exchange 
brokers,  and  the  agents  of  all  such  persons,  if  resident,  $20.  If 
transient  persons,  not  having  taken  up  a  residence,  $40. 

Persons  engaged  in  manual  labor,  or  hired  or  employed  as  work- 
men or  servants  to  drive  any  hackney  carriage,  omnibus  or  vehicle 
used  for  hire,  if  resident,  $7.50.  If  transient  persons,  not  having 
taken  up  a  residence,  twenty  dollars  ($20). 

Persons  using  any  art,  trade,  mystery  or  occupation,  or  engaged  in 
any  profession,  business  or  employment  within  the  city,  not  coming 
under  any  of  the  before  mentioned,  if  resident,  twenty  dollars.  If 
transient  persons,  not  having  taken  up  a  residence,  forty  dollars  ($40.) 

All  such  payments  to  be  made  at  the  office  of  the  chamberlain  of 
the  said  city,  and  to  be  over  and  above  all  other  charges,  taxes,  rates, 
or  assessments  which  any  inhabitant  of  the  said  city  may  by  law  be 
liable  to  or  chargeable  with,  and  also  over  and  above  any  and  all  fees 
and  siuns  of  money  payable  for  licenses  which,  under  any  statute  of 
the  Legislature  or  by-law  of  the  city  corporation,  any  person  may  be 
requh^  to  pay  for  carrying  on  any  special  business  in  the  said  city. 
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2.  All  such  licenses  granted  under  this  law  shall  be  issued  under  1881 
the  common  seal  of  the  city,  and  shall  be  and  continue  for  a  term  ^T^'^ 
from  the  date  of  such  license  up  to  the  first  day  of  May  next  follow-  ^^ 
ing,  and  shall  expire  on  such  first  day  of  May  in  each  year.  Gilbbbt. 

3.  Any  person,  not  being  a  free  citizen  of  the  said  city  of  Saint 

John,  registered  as  a  fireeman  thereof,  or  not  having  been  assessed  in  * 

the  general  assessment  for  the  city  rates  and  taxes  in  and  for  the 
year  next  preceding,  who  shall  at  any  time  use  any  art,  trade,  mystery 
or  occupation  in  the  said  city,  or  carry  on  or  engage  in  any  profession 
or  mercantile  or  other  business  or  employment  in  the  said  city  of 
Saint  John  without  having  been  duly  licensed  therefor,  as  provided 
by  this  law,  under  license  existing  and  in  force,  shall  forfeit  and  pay 
for  each  and  every  time  he  shall  so  act  in  contravention  of  this  law,  a 
penalty  of  twenty  dollars,  to  be  sued  for,  prosecuted  and  recovered 
in  the  name  of  the  chamberlain  of  the  said  city  for  the  time  being, 
before  the  Police  Magistrate  or  sitting  Magistrate  at  the  police  office, 
as  provided  by  law,  to  be  paid  and  applied  in  manner  and  to  the  use 
directed  by  the  charter  of  the  city  of  Saint  John  and  the  laws  in  force 
relating  to  the  local  government  of  said  city,  and  in  every  case  on  the 
abjudication  of  any  such  penalty  and  non-payment  thereof,  the  same 
shall  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
person  upon  whom  the  penalty  shall  be  imposed,  and  for  want  of 
goods  and  chattels  whereon  to  levy,  the  person  shall  be  committed  to 
the  common  gaol  of  the  city  and  county  of  Saint  John  for  the  tenn 
often  days. 

This  Act,  in  my  opinion,  only  contemplated  and  au- 
thorized the  establishment  ol  a  uniform  rate  to  be  paid 
by  persons  to  be  licensed  under  it,  to  do  business  in  the 
said  city.  I  think  this  general  power  to  tax  by  means 
of  licenses  involved  the  principle  of  equality  and  uni- 
formity, and  conferred  no  power  to  discriminate  be- 
tween residents  and  non-residents ;  that  this  is  a  princi- 
ple inherent  in  a  general  power  to  tax ;  that  a  power  to 
discriminate  must  be  expressly  authorized  by  law  and 
cannot  be  inferred  from  general  words  such  as  are  used 
in  this  statute ;  that  a  statute  such  as  this  must  be  con- 
strued strictly  ;  and  the  intention  of  the  legislature  to 
confer  this  power  of  discrimination,  must,  I  think, 
explicitly  and  distinctly,  appear  by  clear  and  unambigu- 
ous words. 
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1881         Mr.  Cooley^  in  his  work  on  Oonstitutional  Limita- 
j^     tions  (1),  says: 

OxLBBRT.       '^^  general  rule  that  the  powers  of  a  municipal  corporation  are  to 
.-i— .       be  construed  with  strictness  ia  peculiarly  applicable  to  the  case  of 
Ritcnie|GJ.  taxes  on  occupations.    It  is  presumed  the  legislature  has  granted  in 
plain  terms  all  it  has  intended  to  grant  at  alL 

The  legislature  never  could,  I  think,  have  intended  that 
the  corporation  of  Saint  John  should  have  the  arbitrary 
power  of  burthening  one  man  or  one  class  of  men  in 
favor  of  another,  whereby  the  one  might  possibly  be 
enabled  to  carry  on  a  prosperous  business  at  the  expense 
of  the  other,  but  must  have  contemplated  that  the 
burthen  should  be  fairly  and  impartially  borne,  and  the 
legislature  must  be  assumed  to  have  been  quite  alive  to 
the  distinction  between  a  general  uniform  power  and  a 
power  to  discriminate,  for  by  6  Ftc,  c.  88,  which  they 
were  then  altering,  authority  is  given  to  discriminate 
between  British  subjects  and  aliens,  which  is  entirely 
ignored  in  the  88  Vic.  c.  4. 

Unless  the  legislative  authority  otherwise  ordains, 
everybody  having  property  or  doing  business  in  the 
country  is  entitled  to  assume  that  taxation  shall  be  fair 
and  equal,  and  that  no  one  class  of  individuals,  or  one 
species  of  property,  shall  be  unequally  or  unduly 
assessed. 

Uniformity  and  impartiality  in  the  imposition  of 
taxes  may  in  many  cases,  we  all  know,  be  very  difficult ; 
still,  in  construing  Acts  of  Parliament  imposing  burthens 
of  this  description,  I  think  we  must  alssiune,  in  the 
absence  of  any  provision  clearly  indicating  the  contrary, 
that  the  legislature  intended  the  Act  to  be  construed  on 
the  principle  of  uniformity  and  impartiality  ;  and  in 
this  case,  I  think  it  never  could  have  been  the  intention 
of  the  legislature,  not  only  to  discourage  the  transaction 
of  business  in  the  city  of  Saint  John^  but  to  do  ix^ustice 

(1)  P.  887, 


VOL.  v.]     STJPBBMB  OOUKT  OF  CANADA.  367 

to  those  seeking  to  do  business  there,  by  granting  to  any  1^80 
one  person  or  class  pecuniary  advantages  over  other  Jowas 
persons  or  classes  in  the  same  line  of  business  ;  in  other    ^  ^' 

words,  to  restrain  the  right  of  any  particular  individual      

or  class  to  do  business  in  the  city  by  enabling  the  cor-  '  '*^* 

poration  to  favor,  by  the  imposition  of  a  license  tax,  one 
individual  or  class,  at  the  expense  of  other  individuals  or 
classes  transacting  the  same  business,  thereby  enabling 
certain  individuals  or  classes  to  do  business  on  more 
favorable  terms  in  the  one  case  than  the  other. 

I  therefore  think,  if  the  legislature  contemplated  such 
a  departure  from  uniformity  and  impartiality  as  is 
established  by  this  by-law,  such  an  intention  would 
have  been  made  apparent  on  the  face  of  the  Act  and 
cannot  be  inferred,  and,  in  the  absence  of  any  such 
declared  intention,  I  think  no  power  of  discrimination 
such  as  they  have  exercised  in  this  by-law  has  been 
conferred  on  the  corporation  of  Saint  John,  and  there- 
fore the  by-law,  supposing  the  local  legislature  has  the 
power  of  enacting  the  33  Fic,  c.  4,  is  ultra  vires  of 
that  Act,  and  therefore  the  defendant  had  no  jurisdic- 
tion to  act  under  it  or  to  give  it  eilect  as  he  did. 

Appeal  allowed  with  costs. 

Solicitors  for  appellant :—  W,  Watson  Allen. 

Solicitors  for  respondent ; —  W.  W.  Tuck. 
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1880     CHAELBS  GALLAGHER Appellant; 

*Oot.  28, 29. 


AND 
1881 


•PeVy.n.JOHN  TAYLOR Bsspoivdent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NOVA  SOOTIA. 
Marine poluy^Toial  losa^Sale  by  maater — Notice  of  abandimmenU 

T,f  reapondent,  was  the  owner  of  a  vessel  called  the  ^  Sosan,"  insured 
for  $800  under  a  valued  time  policy  of  marine  insuranoei  under- 
written by  (r.|  the  appellant^  and  others*  The  vessel  was 
stranded  and  sold,  and  T,  brought  an  action  against  O,  to 
recover  as  for  a  total  loss.  From  the  evidence,  it  appeared  that 
the  vessel  stranded  on  the  6th  July,  1876,  near  Port  George,  in 
the  County  of  Antigonish,  aciyoining  the  County  of  Gugtboro\ 
N,  S»,  where  the  owner  resided.  The  master  employed  sur- 
veyors, and  on  their  recommendation,  confirmed  by  the  judg- 
ment of  the  master,  the  vessel  was  advertised  for  sale  on  the 
following  day,  and  sold  on  the  1 1th  July  for  9105.  Hie  captain 
did  not  give  any  notice  of  abandonment^  and  did  not  endeavor 
to  get  off  the  vessel.  The  purchasers  immediately  got  the  vessel 
oft,  &o,f  had  her  made  tight,  and  taken  to  Pictou,  and  repaired, 
and  they  afterwards  used  her  in  trading  and  canying  passengers. 

Heldf  on  appeal,  that  the  sale  by  the  master  was  not  justifiable,  and 
that  the  evidence  failed  to  show  any  excuse  for  the  master 
not  communicating  with  his  owner  so  as  to  require  him  to  give 
notice  of  abandonment,  if  he  intended  to  rely  upon  the  loss  as 
total 

Per  Choynnej  J.,  that  it  is  a  point  fairly  open  to  enquiry  in  a  court  of 
appeal,  whether  or  not,  as  in  the  present  case,  the  inferences 
drawn  from  the  evidence  by  the  judge  who  tried  the  case  with- 
out a  jury,  were  the  reasonable  and  proper  inferences  to  be 
drawn  from  the  facts. 

This  was  an  action  brought  by  the  respondent  in  the 
Supreme  Oourt  of  Nova  Scotia^  against  the  appellant 
to  recover  the  amount  insured  by  the  appellant,  as  one 

^Prbsbxt— Ritchie,  C.  J.;  and  Foumier,  Henry,  Taschereau  and 
Gwynne,  J*  J. 
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of  the  underwriters  upon  a  policy  of  Marine  Insurance      ^^^^ 
issued  by  the  Ocean  Marine  Insurance  Association  of  Gallagher 
Halifax^  upon  the  schooner  **  Susan,''  belonging  to  the    tayloiu 

respondent,  alleged  to  have  been  totally  lost  by  a  peril      

insured  against. 

The  appellant  having  appeared  and  pleaded  iji  said 
action,  the  same  was  tried  before  the  Honorable  Mr. 
Justice  James,  one  of  the  assistant  Justices  of  said 
Court,  at  the  sittings  of  said  Court,  at  Halifax,  in  No- 
vember, 18Y8,  who  gave  judgment  in  favour  of  the 
Bespondent  for  the  amount  claimed  by  him. 

A  rule  nisi  to  set  aside  the  judgment  so  given  was 
taken  out  by  the  appellant,  and  at  the  last  term  of  the 
Supreme  Court  at  Halifax  was  argued  before  four  of 
the  Judges  of  that  Court  sitting  in  banco,  a  majority  of 
whom  subsequently  gave  judgment  discharging  said 
rule  nisi  with  costs. 

The  material  facts  of  the  case  are  as  follows  :  — 

On  the  6th  of  July,  1876,  the  vessel  in  question 
having  been  caught  in  a  gale  of  wind,  was  driven  on 
shore  by  the  fury  of  the  storm,  and  stranded  at  or  near 
Cape  George  in  the  County  of  Antigonish,  N.S.,  and  at 
low  water  persons  could  walk  round  her. 

The  Captain  immediately  went  off  to  Antigonish 
(four  hours  journey),  noted  his  protest  and  telegraphed 
to  Messrs.  Harrington  Sf  Co,,  of  Halifax,  who  had 
acted  as  agents  for  the  owners  in  effecting  the  in- 
surance— *'  Schooner  Susan  on  shore  Cape  George,  likely 
a  total  wreck."  Messrs.  Harrington  showed  this  tele- 
gram to  the  agents  of  the  underwriters  on  the  7th  of 
July. 

On  the  7th  of  July  the  Captain  returned  to  the  ves- 
sel, and  caused  her  to  be  surveyed  by  three  persons,  who 
reported  that  it  would  be  useless  attempting  to  repair 
her  or  get  her  off,  and  thereupon  condemned  her  as 
totally  unsea worthy,  and  recommended  that  she  and  her 

2i 
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1880     ixjxii  and  materials  should  be  sold  for  the  benefit  of  all 
GALrjLOB£R  concerned. 

Taylor.       "^^^  owner  of  the  vessel  resided  at  the  time  at  Isaac's 
—      Harbor ;  this  is  in  the  County  of  Ouyshorough^  Nova 
Scotia^  the  county  adjoining  that  within  which  the 
vessel  was  stranded. 

The  place  where  the  vessel  was  stranded  was  within 
from  four  to  eight  hours  drive  from  the  town  of  Anti- 
gonish,  the  shire  town  of  the  county  of  that  name, 
which  was  in  telegraphic  communication  with  Halifax, 
and  with  Piciou^  the  shire  town  of  the  adjoining 
county  of  that  name.  There  was  also  a  tri-weekly 
mail  to  and  from  the  town  of  Antigonish. 

The  vessel  valued  at  $1200,  insured  for  $800,  was 
advertised  on  Saturday,  July  8,  to  be  sold,  and  was 
sold  on  Tuesday  following,  July  11th,  for  about  |105. 

The  weather  continued  fine  from  the  day  after  the 
stranding  until  the  sale ;  there  was  no  evidence  that 
any  effort  was  made  to  save  or  get  off  the  vessel  before 
the  sale,  but  on  the  other  hand,  the  captain  admits  that 
he  made  no  effort  to  get  her  off,  and  one  of  the  sur- 
veyors, Donald  McEachren^  stated  that  "  If  weather 
kept  fine,  he  allowed  she  could  be  got  off." 

The  evidence  as  to  the  actual  damage  done  to  the 
vessel  was  conflicting ;  but  she  undoubtedly  continued 
to  exist  as  a  vessel  at  the  time  of  sale,  and  on  that  day 
a  contract  was  made  to  take  her  off  for  $85.  She  was 
got  off  by  the  following  Saturday,  July  15th.  She  was 
made  tight  on  the  shore  and  then  taken  to  Pictou  and 
there  put  on  the  Marine  Slip  ;  was  repaired,  and  for  over 
a  year  was  used  as  a  packet  between  Antigonish  and 
Pictou,  and  made  one  trip  to  Halifax^  during  which 
time  she  carried  freight  and  passengers. 

Mr.  Rigby,  Q.C.,  for  api)ellant : 

In  view  of  the  uncontradicted  facts  and  under  the 
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authority  oi Knight  v.  Faith  (1)  and  Kaltenback  v.  McKen-      ^^^ 
zie  (2)  I  contend  there  was  no  total  loss  of  the  "  S:isau,"  Gallagux 
actual  or  constructive,  no  notice  of  abandonment  having    xatlob. 
been  given.   It  was  for  the  plaintiff  to  make  out  all  the 
elements,  at  the  time  the  vessel  was  sold,  of  an  actual 
total  loss.    In  this  he  has  entirely  failed. 

[Ritchie^  0  J. :  We  will  call  on  the  other  side  to  see  if 
they  can  make  out  a  case.] 

Mr.  Oormully  and  Mr.  Graham  for  respondent : 

It  is  submitted  that  this  case  turned,  as  appears  by 
the  opinion  of  the  Court  below,  on  questions  of  fact, 
such  as,  was  the  loss  total  or  only  constructively  total ; 
was  the  sale  by  the  master  justifiable  under  all  the  cir- 
cumstances so  as  to  pass  the  properly  in  the  wreck. 
Unless,  therefore,  this  Court  is  of  opinion  that  there 
was  no  evidence  at  all  to  support  this  verdict,  this  case 
is  not  appealable. 

The  objection  and  the  only  objection  to  the  verdict, 
urged  by  the  appellant  in  the  Court  below,  was 
that  the  loss  was  not  an  actual  total  loss  but  a 
constructive  total  loss,  that  consequently  to  entitle  the 
respondent  to  recover  as  for  a  total  loss,  it  was  neces- 
sary to  prove  notice  of  abandonment  to  the  under- 
writers. 

Now,  whether  the  vessel  in  this  case  was  an  actual 
total  loss  or  a  constructive  total  loss,  whether  she  was 
a  mere  wreck  or  still  a  ship,  though  in  a  damaged  con- 
dition, was  a  question  of  fact  which  the  tribunal  of  fact 
has  disposed  of  in  the  respondent's  favor.  Having 
regard  to  the  injuries  the  ship  had  received,  her  position 
on  the  rocks,  the  imminence  of  the  danger  of  her 
complete  destruction,  there  was  ample  evidence  to  go 
to  the  jury  that  she  was  an  actual  total  loss.  But  if  there 
were  only  a  scintilla  of  evidence  to  go  to  the  jury  as  to 

(1)  15  Ad.  &  E.  N.S.  647.  (2)  3  C.  P.  D.  467, 
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1880      this  fact  then  this  Court  cannot  review  the  finding  of 
Gallaohbb  the  jury. 

Tayloil  ^^  Cobequid  Marine  Insurance  Co.  v.  Barieauz  (1) ; 
Cambridge  v.  Anderdon  (2) ;  Rouz  v.  Salvador  (3) ;  Fam- 
worth  y.  Hyde  (4) ;  KaltefAach  v.  Mackenzie  (5). 

By  the  text  writers  and  authorities  there  appears  to 
be  a  sort  of  middle  case  between  an  actual  total  loss  and 
a  constructiye  total  loss.  This  middle  case  arises  where 
the  ship,  though  something  more  than  a  mere  congeries 
of  planks  is  in  a  position  of  imminent  peril,  and  where, 
by  the  Maritime  law,  an  implied  power  to  sell  her  for 
the  benefit  of  all  concerned  is  reposed  in  her  master. 
Arnold  treats  such  a  case  where  a  sale  takes  place,  under 
actual  total  loss.  The  facts  of  the  case  bring  it  within 
this  principle. 

See  Arnold  (6) ;  Idle  v.  Royal  (t). 

If  it  be  found  that  the  master  was  justified  in  selling 
the  ship  and  the  notice  of  the  loss  of  the  ship  and  the 
sale  reached  the  owner  at  the  same  time,  then  we 
contend,  on  the  latest  authorities,  that  no  notice  of 
abandonment  would  be  necessary.  This  also  has  been 
found  as  a  fact. 

Ritchie,  C.  J. : — 

The  plaintifi  seeks  to  claim  in  this  case  a^  for  a  total 
loss.  I  think  the  evidence  most  clearly  shows  that  the 
sale  was  wholly  unjustifiable.  There  was  no  such 
necessity  as  justified  it.  The  master  could,  and 
clearly  should,  have  communicated  with  his  owners. 
I  do  not  think  it  necessary  to  go  through  the 
evidence  in  this  case,  as  my  brother  Gwynne  has 
reviewed  the  evidence  at  length  in  his  judgment,  and 

(1)  L.  R.  6  P.  C.  327.  (4)  L.  R.  2  C.  P.  204. 

(2)  1  C.  &  P  213.  (5)  3.  C.P.D.  469. 

(3)  3  Bing.  N.  C.  266.  (6)  Vol.  2  p.  953,956. 

(7)  8  Taunt.  755. 
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I  entirely  concur  with  him.    It  cannot  be  denied  that  ^^^ 

there  was  not  an  actnal  total  loss,  and  there  being  no  Qallaohib 

justification  for  the  sale,  no    abandonment,    in  fact  Xjiylob. 

nothing  to  make  this  a  constructive  total  loss,  the  .  — 7- 

plaintiff,  claiming  a  total  loss,  and  declining  to  claim  1 

for  a  partial  loss,  should  have  been  non-suited,  or  a 
verdict  entered  against  him. 

FoxJBKiER  and  Tasohebeau,  J  J.,  concurred. 

Henby,  J. : 

I  concur  in  the  view  expressed  by  the  Chief  Justice 
that  there  is  no  evidence  to  show  there  was  a  total  loss. 
The  vessel  was  lost  in  July,  the  Captain  had  an  oppor- 
tunity to  communicate  with  the  owners,  he  did  not  do 
so,  but  sold  the  vessel  for  a  nominal  sum.  She  was 
immediately  got  ofi  and  repaired,  and  afterwards  carried 
freight  and  passengers. 

Under  such  circumstances  we  must  hold  that  notice 
of  abandonment  should  have  been  given.  The  owner 
is  always  in  such  cases  answerable  for  the  neglect  of  the 
Captain.  If  the  law  left  it  to  the  owner  to  say  that 
he  had  notice  of  the  loss  only  after  the  sale,  then  all 
the  owner  need  do,  would  be  to  instruct  his  captain  to 
use  his  own  judgment  when  a  loss  took  place  and  never 
refer  to  him.  Such  is  not  the  law.  Under  the  circum- 
stances of  the  case  I  am  of  opinion  there  is  no  evidence 
to  justify  the  sale,  in  fact  there  is  no  evidence  that  the 
vessel  was  ever  in  actual  danger. 

Now  as  the  plaintiff*  insisted  on  a  total  loss,  he  can- 
not succeed.  He  declined  to  recover  for  a  partial  loss. 
We  must  hold  that  he  is  not  entitled  to  recover  in  this 
action  for  a  total  loss  when  no  notice  of  abandonment 
was  given,  even  if  otherwise  entitled  to  our  judgment. 

GWYNNE,  J. : — 

This  case  raises  no  c^uestion  as  to  the  weight  to  be 
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1881      attributed  to  the  finding  of  a  Judge,  who  tries  a  case 

Qallaohbb  without  a    Jury,  upon  matters  of  fact,  for  here  the 

Tayloil   J^^&^'s  finding  is  the  result  of  inferences  drawn  by 

—  him  from  evidence  as  to  which  there  is  no  dispute,  and 
uwjriine,   .  .^  ^j^^^  ^^^^^  inasmuch  as  the  question  is  whether  or  not 

the  inferences  so  drawn  are  the  reasonable  and  proi>er 
inferences  to  be  drawn  from  the  facts  proved,  the  rule  is 
that  this  raises  a  point  which  is  fairly  open  to  inquiry 
in  a  court  of  appeal. 

Now  in  this  case,  as  it  appears  "to  me,  the  learned 
Judge  before  whom  the  trial  took  place  and  the  Supreme 
Court  of  Nova  Scotia^  the  majority  of  which  Court  sus- 
tained the  verdict  which  was  rendered  for  the  plaintiff 
as  in  the  case  of  a  total  loss,  have  proceeded  upon  the 
basis  that  the  loss  of  the  schooner  was  a  constructive  and 
not  an  actual  total  loss.  The  learned  Judge  who  rendered 
the  verdict  says  that  he  considered  the  vessel  as  she 
lay  on  the  beach  at  Cape  George  before  the  sale,  taking 
into  consideration  the  risk  to  which  she  was  exposed^  to 
be  of  no  value  as  a  ship,  and  that  therefore  he  was  of 
opinion  there  was  a  total  loss,  and  accordingly  he  found 
for  the  plaintiff  for  the  amount  claimed.  In  the  judg- 
ment given  by  him  in  the  court  abovci  upon  the  rule 
nisi  to  set  aside  this  verdict,  he  says  : 

Several  defences  were  set  out  in  the  pleas,  but  the  only  question 
really  at  issue  was  whether  the  plaintiff  was  entitled  to  recover  for  a 
total  or  a  partial|lo8s.  A  partial  loss  was  not  denied,  but  the  plaintiff  s 
counsel  contended  that  the  circumstances  of  the  case  were  such  as 
to  constitute  a  constructive  total  loss  which  was  denied  by  the 
defendant's   counsel. 

And  after  repeating  his  opinion  as  above  expressed  in 
his  verdict  he  explains  his  meaning  more  fally  by  ad- 
ding: 

She  was  a  ship,  it  is  true,  in  outward  form  after  the  aocident|  but 
never  a  good  one.  The  purchasers  made  nothing  of  their  bargain,  and 
when  she  went  on  shore  some  eighteen  months  after,  although  she 
was  insured  and  might  have  been  got  off  she  was  not  considered 
worth  the  expense, 


YOL.  v.]    SUPBBMB  OOUBT  OP  CANADA.  875 

And  finally  he  says  :  1881 


I  think  there  is  sufficient  evidenoe  given  by  the  plainti£f  that  Gallaohbr 
the  vessel  could  not  have  been  got  off  and  repaired  so  as  to  be  a  good         ^' 
vessel  except  at  an  expense  exceeding  her  value,  if  at  all,  and  if  not        ^  ^^ 
the  Plain  tifi  had  a  right  under  the  cases  to  treat  her  as  a  total  loss.  Gwynne,  J. 

But  for  the  words  "  so  as  io  be  a  good  vessel  "  the 
learned  Judge  would  have  in  precise  terms  applied  the 
test  which  distinguishes  a  constructive  from  an  actual 
total  loss,  that  question  being  whether  the  damage  sus- 
tained can  be  so  far  repaired  as  to  keep  it  a  ship,  though 
X>erhaps  not  so  good  a  ship  as  ij;  was  before,  without 
expending  on  it  more  than  it  was  worth.  If  she  was  re- 
pairable there  was  no  actual  total  loss,  but  if  she  was 
repairable  only  at  an  expense  exceeding  her  value 
when  repaired,  then  the  loss  was  a  constructive,  not 
an  actual  total  loss  (1). 

In  view  of  the  evidence,  which  excludes  in  this  case 
all  idea  of  an  actual  total  loss,  and  of  the  above  observ- 
ations of  the  learned  Judge  in  support  of  the  opinion 
he  had  formed  at  the  trial,  we  must  fairly  conclude  that 
the  learned  Judge  proceeded  upon  the  basis  of  there 
having  been  established  to  his  satisfaction  a  construct- 
ive total  loss  only.  The  learned  Chief  Justice  of  the 
Supreme  Court  of  Nova  Scotia,  also  plainly  treated  the 
case  as  one  of  constructive  total  loss  only,  and  he  was 
of  opinion  that  the  circumstances  appearing  in  evidence 
constituted  a  waiver  of  notice  of  abandonment. 

A  point  was  argued  before  us  which  does  not  appear 
to  have  been  discussed  in  the  court  below,  namely : 
that  the  verdict  for  the  plaintiff  as  for  a  total  loss  is 
sustainable  xipon  the  ground  that  the  sale  was  justified 
under  the  circumstances  appearing  in  evidence,  and 
that  the  plaintif!  did  not  receive  notice  of  the  loss  until 
after  the  sale  when  he  received  notice  of  both  at  the 
same  time,  and  that  therefore  notice  of  abandonment 

(1)  Famworth  v.  Hyde,  18  C.B.  N.S.  845  ;  Bankin  v.  Potter,  L.  R.  6 

H*  L»  83t 
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1881      was  useless  and  unnecessary.    The  loss,  if  total,  being 
GiLLiiQHBB  only  constructively  not  actually  so,  it  cannot  be,  and  has 
T  YLo      ^^^   been,  disputed,  that  notice  of  abandonment  was 
—      necessary  to  be  given,  unless  the  non  giving  it  was 
^T!l^'   '  excused  in  law,  or  was  waived  in  fact,  by  the  defendants, 
or  must  in  law  be  treated  as  having  been  so  waived, 
under  the  ciicumstances  appearing  in  evidence. 
That  notice  of  abandonment  was  not  given  is  admitted. 
The  questions  therefore  which  we  have  to  determine 
appear  to  me  to  be,  1st.  Was  there  any  actual  waiver 
by  the  defendant  of  notice  of  abandonment,  or  is  it  a 
proper  inference  to  draw  from  the  evidence  that  the  de- 
fendant did  waive  such  notice  ?     2nd.  Does  the  evi- 
dence establish  that  the  sale  by  the  miaster  was  justified 
in  view  of  the  circumstances  under  which  that  sale  took 
place  ? 

It  is  not  pretended  that  there  is  any  evidence  of  an 
express  waiver  by  the  defendants  of  notice  of  abandon- 
ment, but,  as  I  understand  the  judgment  of  the  learned 
Chief  Justice  of  the  Supreme  Court  of  Nova  Scotia,  he 
rested  his  judgment  that  the  notice  was  waived  upon 
the  ground  that  he  found  from  the  evidence — 

That  the  defendants  had  a  competent  a^nt  on  the  spot  who  was 
left  without  instructions  though  he  wrote  for  them  and  was  cognis- 
ant of  all  that  was  taking  place. 

Mr.  Justice  James,  who  tried  the  case,  says,  in  his 
judgment  upon  this  point : 

The  captain,  after  examining  the  vessel  next  morning  and  taking 
such  advice  a  she  could  get  on  the  spot,  went  to  Antiganish  where  he 
noted  hiu  protest  and  telegraphed  to  the  vessers  agents  in  Halifax 
who  at  once  iufoi*med  the  defendant's  company,  but  did  not  gi9$ 
notice  of  abandonment  They  telegraphed  to  their  agent,  Mr.  Whidden, 
who,  on  8th  July,  proceeded  to  the  wreck  and  examined  her.  He 
knew  she  had  been  examined  by  the  Sunreyor^  \  saw  the  advertise- 
ment of  sale )  he  also  conversed  with  the  captain  and  abstained 
from  cautioning  liim  that  the  vessel  ought  not  to  be  sold ;  he  and 
another  witness  {McDonald}  while  not  diiSering  materially  from  the 
five  witnesses  for  plaintiff  aa  to  the/acts  expressed  an  opinion  at  the 
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trial  tbftt  she  could  lunre  been  got  off  for  a  small  sum  and  rendered       1881 
perfectly  tight,  but  at  the  time  he  expressed  no  such  opinion  to  the  q.. ^TT^am 
Master  as  I  think  he  as  the  agent  of  the  underwriters  ought  to  have  9. 

done  if  he  thought  he  was  about  to  do  wrong.  Tatloe. 

And  again  :  Gwynne,  J. 

He  promised  Captain  Sullivan  to  communicate  with  the  Insurers 
by  letter  and  by  telegram.  He  telegraphed  to  them  from  Antigoniah 
and  if  they  had  answered  by  telegraph  instead  of  by  letter  Whidden 
could  have  been  at  the  sale  with  their  instructions  ;  as  it  was  the 
master  expected  him  and  waited  for  him  at  the  sale. 

*'  Apart  from  the  other  evidence,"  he  adds, 

I  consider  that  the  conduct  of  the  Insurers  imder  the  circumstan- 
ces in  neglecting  to  advise  the  master  when  their  agent  had  vir- 
tually undertaken  that  they  would  do  so,  and  had  encouraged  him 
to  proceed  with  the  sale  by  promising  to  be  present,  to  be  a  very 
material  circumstance  for  the  consideration  of  a  Jury.  It  appears 
to  me  that  he  had  a  right  under  the  circumstances  to  assume  that 
they  agreed  with  him  in  his  opinion  as  to  the  sale  of  the  vessel  and 
were  satisfied  that  the  sale  should  be  held,  and  my  opinion  at  the 
trial  was  and  still  is  largely  influenced  by  these  facts. 

It  appeared  in  evidence  that  Mr  Whidden  above 
referred  to  was  only  an  agent  for  the  defendants  when 
Bi>ecially  employed  pro  re  natd.  No  evidence  was 
offered  as  to  what  was  the  natnre  or  extent  of  his 
agency  in  the  particular  case.  It  may  have  been  sim- 
ply to  inspect  the  damage  as  well  as  he  could,  advise 
his  princijmls  and  to  observe  what  was  passing  so  as  to 
enable  his  principals  to  form  an  opinion  as  to  whether 
every  thing  had  been  done  by  the  master  that  should 
have  been  done  under  the  circumstances. 

In  the  above  observations  the  learned  Judge»  as  it 
appears  to  me,  indicates  the  nature  of  the  enquiry  which 
he  considered  the  circumstances  would  have  rendered 
proper  to  be  submitted  to  a  Jury  by  the  impression 
which  he  says  those  circumstances  had  made  upon  his 
own  mind,  namely,  that  the  master  had  a  right  to 
asswne  that  tjhe  defendants  agreed  with  him  in  his 
opinion  as  to  tlM  sale  of  the  vessel  and  were 
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^^^      that  the  sale  should  be  held.    If  indeed  the  evidence 

Gallaohbr  had  she wn  that  Mr.  Whidden  had  been  appointed  by 

Taylor,    the  defendants  as  their  agent,  not  only  to  inspect  the 

^  _  vessel,  bat  invested  with  full  power  to  act  for  them  in 

Cjwyiiii6|  J. 

accepting,  if  he  should  think  fit,  possession  of  the  vessel 
as  an  abandoned  wreck,  and  to  do  whatever  he  might 
think  most  for  their  interest,  either  by  sale  of  the  wreck 
or  otherwise,  and  that  under  such  circumstances  he  had 
assented  to  the  sale  taking  place  under  the  direction  of 
the  master,  there  might  have  arisen  a  proper  question  to 
be  submitted  to  a  Jury  —whether  the  underwriters  had 
not  in  fact  accepted  possession  of  the  wreck  to  deal  with 
it  as  they  thought  best  for  their  own  interests,  and 
whether  the  subsequent  sale  by  the  master  should  not  in 
fact  be  regarded  as  a  sale  by  the  underwriters  themselves 
so  as  to  preclude  them  from  disavowing  it  in  a  suit  by 
the  owners  upon  the  policy  ?  But  the  evidence  raised  no 
such  question ;  all  that  the  evidence  established  was 
that  the  underwriters,  having  been  notified  of  the  fact 
that  the  vessel  was  aground,  but  having  no  intimation 
from  the  owner  that  he  elected  to  abandon,  appointed 
an  agent  to  inspect  the  condition  of  the  wreck  who 
did  not  interfere  with  the  master  either  by  assent- 
ing or  objecting  to  his  proceedings.  He  seems  to  have 
left  the  master  to  exercise  his  own  judgment,  although 
informing  him  that  he  had  written  and  telegraphed  to 
his  principals  and  would  communicate  to  him  any  ins- 
tructions he  might  receive,  if  he  should  receive  any, 
before  the  sale  which  upon  his  own  authority  the 
*  master  had  advertised.  No  case  has  been  cited  in  support 
of  the  proposition  that  under  these  circumstances  there 
was  any  legal  obligation  imposed  upon  the  defendants 
to  notify  the  master  whether  they  assented  or  objected 
to  the  proceedings  taken  by  him.  It  was  quite  com- 
petent for  them,  if  so  disposed,  to  watch  his  proceedings, 
and  the  obligation  rested  upon  him,  in  the  event  of  his 
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employers  setting  up  a  claim  for  a  total  loss,  to  take      1^1 
care  to  be  famislied  with  evidence  that  his  proceedings  Gauaobui 
were  conducted  legally  and  that  a  sale  by  him  was    jj^uon. 
strictly  warranted  by  the  circumstances  of  the  case.  

There  is  nothing  in  the  evidence,  in  my  opinion,  from  ^^  ' 
which  an  inference  of  fact  or  of  law  can  be  properly 
drawn  that  the  defendants  waived  their  right  to  receive 
from  the  owners  notice  of  abandonment  if  the  owners 
intended  to  claim  for  a  total  loss;  or  to  estop  the 
defendants  from  resisting  such  a  claim  upon  the  ground 
that  they  had  no  such  notice  ;  or  from  insisting  that 
the  evidence  failed  to  establish  that  the  sale  by  the 
master  was  justified.  And  this  brings  me  to  the  consi- 
deration of  that  question. 

Mr.  Justice  Blackburn  in  Rankin  vs.  Potter  (1)  says  : 

As  has  often  been  observed,  a  sale  by  the  Master  is  not  one  of  the 
underwriters'  perils  and  is  only  material  as  shewing  that  there  is  no 
longer  anything  which  can  be  done  to  save  the  thing  sold  for  whom 
it  may  concern. 

The  effect  of  a  valid  sale  being  conclusively  to  deter- 
mine that  neither  assurers  nor  assured  could  do  any- 
thing, it  is  of  the  utmost  importance  that  an  imperative 
necessity  for  the  sale  should  exist  in  order  to  justify  it. 

Accordingly,  in  Robertson  v.  Clarke  (2),  cited  by 
Lord  Campbell^  0.  X,  delivering  judgment  in  Knight  v. 
Faith  (8),  it  was  held  that  it  is  not  sufficient  to  shew 
that  the  sale  was  bond  fide  and  for  the  benefit  of  all 
concerned,  unless  it  also  be  shewn  that  there  was 
urgent  necessity  for  its  being  resorted  to  ;  and  in 
Farnworth  vs.  Hyde  (4)  ByleSj  J^  says  : 

In  all  cases  of  alleged  constructive  loss  where  the  Captain  takes 
upon  himself  to  sell  the  ship,  the  necessity  of  so  doing  ought  to  be 
strictly  proved  and  the  jury  are  not  at  liberty  to  act  upon  conjecture. 

Nor  will  it  be  enough  to  shew  that  to  sell  the  vessel 

(1)  L.  R.  6  H.  L  at  p.  122.  (3)  15  Q.  B.  657. 

(2)  1  Blng.  445.  (4)  18  C.  B.  N.  S.  868. 
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^®®^      was  a  prudent  course  for  the  Master  to  pursue.    In 
QALhAQUMR  Kaltenbach  vs.   McKenzie  (1)   Lord  Justice    Thesiger 

Taylor,    says  : 

Gwv^nA  T  ^^  **"  ^^^  nioment  an  assured  who  is  entitled  to  treat  a  loss  as  a 
....  constructive  total  loss  may  at  the  same  time  absolve  himself  from 
giving  notice  of  abandonment  by  selling  the  vessel,  which  although  a 
prudent  course  ianota  necessary  oncy  it  would  lead  to  the  greatest 
danger  of  frauds  upon  underwriters  and,  at  all  events,  to  very  con- 
siderable inconvenience  in  reference  to  policies  of  marine  insurance. 

And  referring  to  the  particular  circumstances  of  that 
case,  he  says : 

Although  it  id  admitted  that  the  vessel  was  a  constructive  total 
losd  in  the  sense  that  the  cost  of  repairs  would  be  greater  than  the 
value  of  the  vessel  when  repaired,  I  cannot  trace  any  evidence  to 
•  the  effect  th'\t  if  the  sale  of  the  vessel  had  been  postponed  for  two 
or  three  or  four  months  she  would  have  ceased  to  exist  in  specie,  or 
that  the  loss  from  a  constructive  would  have  become  an  actual  total 
loss.  If  that  be  so,  then  upon  principle  and  authority  it  appears  to 
me  the  plaintiff  is  not  entitled  to  use  the  fact  of  that  sale  as  a  reason 
for  excusing  himself  from  giving  notice  of  abandonment. 

And  in  Lapraik  v.  Burrows  (2)  the  law  is  laid  down  by 
the  Privy  Council  thus  : 

The  law  as  we  conceive  it  to  be  settled  is  this — that  there  must  be 
a  necessity  for  the  sale,  that  when  the  master  has  no  authority  from 
his  owner  to  sell  he  is  not  at  liberty  to  sell  merely  because  he  deems 
^t  to  be  advantageous  to  his  owner,  but  that  there  must  be  a  neces- 
sity for  the  sale.  The  necessity  which  the  law  cont^emplates  is  not 
an  absolute  impossibility  of  getting  the  vessel  repaired ;  but  if  the 
ship  cannot  be  sent  upon  her  voyage  without  repairs,  and  if  the 
repairs  cannot  be  done,  except  at  so  great  and  so  certain  a  loss  that 
no  prudent  man  would  venture  to  encounter  it,  that  constitutes  a 
case  of  necessity.  We  should  be  exceedingly  reluctant  to  relax  the 
law  upon  this  head  because  it  is  of  great  importance  that  masters  of 
ships  should  not  divest  their  owners  of  their  interest  in  those  ships 
without  due  authority  except  they  are  strictly  justified  by  the 
necessity  of  the  case. 

The  like  law  prevails  in  the  Courts  of  the   Untied 
Slates^  as  will  appear  by  reference  to  Hall  vs.  Franklin 

(1)  3  C.  P.  J),  at  jp.  486.  (2)  13  Mooro  P.  0.  at  p.  144 
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Insurance   Co.    (1)  and  Bryant  v.   The  Commonwealth      1881 
Insurance  Co   (2)  and  many  other  cases  cited  in  Prince  OALLlGmm 
V.  The  Ocean  Insurance  Co,  (3).  .p  *^* 

As  the  authority  of  the  master  is  not  derived  from      

express  power  to  sell  given  to  him  by  the  owner,  but  ''^^^^  • 
from  the  necessity  of  the  thing  when  placed  in  the 
position  of  being  unable  to  consult  with  the  owner,  it 
is  obviously  of  the  first  importance  to  enquire  as  to  the 
opportunity  the  master  had  of  consulting  with  the 
owner. 

In  the  American  Insurance  Co.  vs.  Center  (1)  it  is  laid 
down,  that  the  master  is  not  authorized  to  sell  except 
in  a  case  of  absolute  necessity,  when  he  is  not  in  a 
situation  to  consult  with  his  owner  and  when  it  is 
necessary  for  him  to  act  as  agent  for  whom  it  may  con- 
cern ;  and  in  Parsons  on  Marine  Insurance  (5)  the  rule  is 
laid  down  thus : 

Nor  is  the  master  at  liberty  to  sell  without  notice  to,  or  the  advice 
of,  the  owners,  provided  ho  be  so  near  them  that  he  can  delay  the 
sale  for  this  purpose  without  endangering  greater  loss. 

The  law  as  laid  down  by  Mr.  Parsons  is  approved  in 
the  Privy  Council  in  Cobeqald  Murine  Insurance  Co.  vs. 
Barteaux  (6)  where  Sir  Henry  Keating^  delivering  the 
judgment  of  the  Privy  Council,  says  : 

With  reference  to  the  law  upon  the  subject  there  seems  now  to  be 
no  doubt  whatever  \  and  it  cannot  be  questioned  that  the  master, 
under  circumstances  of  stringent  necessity,  may  effect  a  sale  of  the 
vessel  so  as  thereby  to  affect  the  insurers.  That  he  can  only  do  so 
in  cases  of  such  stringent  necessity  has  been  laid  down  in  a  great 
variety  of  cases  unnecessary  more  particularly  to  be  referred  to  as 
they  are  well  summarised  in  the  work  of  Mr.  Parsons  at  page  147| 
where  he  also  takes  the  distinction  between  the  rule  that  a  sale  is 
justified  by  stringent  necessity  only,  and  what  was  sometimes  supposed 
to  be  a  rule,  thai  the  sale  would  be  justified  if  made  under  circum- 
stances  that  a  prudent  owner  uninsured  would  have  made  it  He  distin- 

(1)  9  Pick.  478.  (4)  4  Wendell  52. 

(2)  13  Pick.  543.  (5)  2nd  Vol.,  p.  142. 
(8)  40Maine487.                         (6>  L.  R.  6a  P.  827, 
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1881       guishes  between  them  an  I  edtablUhes  upon  Batis&ctory  authority 

^  ^^^'^       that  whilst  what  a  prudent  owner  would  have  done  under  the  cir- 

9,         cumstances  if  uninsured  may  illustrate  the  questioo  as  to  how  far 

Tatlob.    there  was  a  stringent  necessity  for  selling,  yet  that  the  rule  is  that 

Q^~"  J  there  must  be  a  stringent  necessity.  In  Arnold  oalMuranee  ike  cir- 

-i...  cumstances  that  will  justify  the  master  in  selling  seem  to  be  well  and 
clearly  put  and  to  be  quite  borne  out  by  the  authorities  that  are  cited 
in  its  support.  Mr.  Arnold  sayp,  the  exercise  however  of  this  power, 
that  is,  the  power  of  the  master  to  sell,  is  most  jealously  watched  by 
the  English  Courts  and  rigorously  confined  to  cases  of  extreme  neces- 
sity, such  a  necesssity,  that  is,  as  leaves  the  master  no  alternative,  as 
a  prudent  and  skilful  man  acting  bondjide  for  the  best  interest  of 
all  concerned  and  with  the  best  and  soundest  judgment  that  can  be 
fonned  under  the  circumstances,  except  to  sell  the  ship  as  she  lies. 
If  he  come  to  this  conclusion  hastily,  either  without  sufficient  exami- 
nation into  the  actual  state  of  the  ship,  or  without  having  previously 
made  every  exertion  in  his  power  with  the  means  then  at  his  disposal 
to  extricate  her  from  the  peril,  or  to  raise  funds  for  the  repair,  he  will 
not  be  justified  in  selling  her,  although  the  danger  at  tho  time  appear 
exceedingly  imminent.  That  seems  to  be  the  true  rule  to  apply  in 
these  cases  where  it  is  most  important  to  confine  within  strict  limits 
the  power  of  a  master  to  sell  the  ship. 

Applpng  then  the  principle  of  these  cases  to  the 
facts  of  this,  we  find  that  on  the  6th  July,  1876,  the 
vessel  while  on  her  voyage  froiaOupsboro  to  Pictou  was 
stranded  at  Cape  Oeorgey  which  is  distant  about  26 
miles  from  Pictou^  where  a  tug  boat  could  have  been 
procured  if  required ;  about  20  miles  from  AtUigonish, 
where  there  was  telegraphic  communication  with 
Halifax^  and  about  60  or  60  miles  from  Isaac's  Harbour 
where  the  plaintiff  resided.  On  the  morning  of  the  7th 
July,  the  master  went  to  Antigonish  and  telegpraphed 
news  of  the  disaster  to  the  Messrs.  Harrington  4*  Oo.^ 
who  as  the  plaintifi^s  agent  had  effected  for  him  the 
insurance  upon  the  vessel.  It  is  not  alleged  that  they 
had  any  authority  from  the  plaintiff*  enabling  them  to 
bind  him  by  a  notice  of  abandonment,  and  if  they  had, 
it  is  plain  that  they  did  not  exercise  it,  for  no  notice 
was  given.    On  the  same  day  the  master  placed  the 
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vessel  in  the  hands  of  one  Cunningham,  an  auctioneer      ^^^^ 
at  Antigonish^  as  his,  the  master's  agent.     Cunningham  GAixAGBfEB 
appointed  three  persons  named    Graham,    McMillan    -p^^, 

and   McEachren  to  survey  her,  of  these,  two  were      

called  as  witnesses  upon  the  trial,  one  of  whom,  namely 
McEachren,  although  he  said  that  he  did  not  see  any 
chance  of  getting  the  vessel  off  in  the  condition  she 
was  and  taking  the  risk  of  the  weather,  admitted  that 
if  the  weather  kept  fine  she  could  have  been  got  off*. 
He,  however,  said  that  he  did  not  see  any  broken  timber 
or  broken  plank  except  where  the  hole  was ;  the 
other,  McMillan^  who  described  himself  as  a  farmer^ 
said  that  he  had  had  no  experience  with  vessels,  and 
he  says  that  he  saw  no  chance  of  getting  her  off.  They 
all  three,  however,  signed  a  report  to  the  effect  that 

There  is  no  prospect  of  the  said  schooner  ever  being  floated  off 
where  she  now  lies,  lliat  it  would  be  useless  to  attempt  repairing  her 
or  getting  her  off,  and  we  therefore  condemn  the  said  schooner  as 
totally  unseaworthy  and  recommend  that  the  said  schooneri  her 
hull  and  materials,  be  sold  for  the  benefit  of  all  concerned. 

Upon  this  report.  Cunning Ii  am ^  who  describes  himself 
as  agent  of  the  captain,  whom  he  understood  to  be  the 
owner,  gave  notice  of  sale  of  the  vessel  for  the  following 
Tuesday,  the  11th  July,  when  she  was  sold  by  Cun- 
ningham (acting  as  auctioneer)  to  one  Mullins,  The 
account  given  by  Cunningham  of  the  sale  is  as  follows. 
He  says  : — 

John  Graham  (the  third  surveyor)  and  I  were  owners  of  the  vessel 
afterwards,  I  obtained  an  interest  in  her  on  the  day  of  sale.  The 
morning  of  the  sale  Capt.  Mullins  was  lying  off  thewharf,  and  I  asked 
him  to  buy  her.  He  said  he  had  no  means.  I  had  asked  Oraham 
before.  My  object  was  to  sell  to  the  best  advantage.  Graham  did 
not  agree  to  take  an  interest  before  the  sale.  I  told  MuIHm  il  he 
bought  her  I  would  back  him. 

That  Mr.  Cunningham  did  not  think  he  was  selling 
the  vessel  as  a  wreck,  but  as  a  vessel  capable  of  navig* 
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1881      ating  the  Ooean  appears  from  his  own  statement,  for  he 


GALLAOHEESays : 

TatLos.       After  the  sale  I  induced  Oraham  to  take  an  interesti  a«  he  and  I 
_>       had  tome  business  requiring  a  vessel  of  that  class.    Mullins  was  to 
Gwjune,  J.  j^^yQ  im  interest  too  :  thia  was  arranged  after  the  sale  on  the  same 
day* 

She  was  accordingly  sold  by  Cunningham  to  Mullins 
for  tlSf.SO  leaving  aft<T  the  deduction  of  all  charges 
the  sum  of  $52.63  in  the  hands  of  Cunningham  after 
the  sale,  and  on  the  same  day  Mullins  gave  up  to  Cun- 
ningham and  Oraham  the  interest  which  he  had 
acquired  by  the  sale  to  him.  He  in  fact,  as  shewn  by  the 
evidence,  purchased  for  Cunningham  and  at  his  request. 
As  to  the  damage  which  the  vessel  had  in  fact  sustained 
Cunningham  says: 

I  don't  think  she  was  very  much-  logged,  can't  tell  if  her  timbers 
were  affected.  I  think  3  or  4  of  the  butts  were  started.  There  was  a 
hole  in  her  forward  where  she  struck  a  rock,  don't  know  of  any 
other  damages. 

And  he  adds  : 

On  the  same  afternoon  as  the  sale  had  taken  place  we  employed 
McDougall  to  take  her  off  for  $35  for  labor  only,  we  supplying  all 
materials,  they  gathered  some  of  the  stuff  that  day,  Tuesday,  and 
she  was  got  off  by  Saturday. 

It  thus  appears  that  with  the  appliances  there  at  hand 
she  was  got  off  at  an  expense  of  $85.  What  it  cost  to 
repair  is  not  stated;  but  from  the  above  description  of 
the  damage,  and  from  what  Cunningham  further  says, 
the  expense  does  not  api>ear  to  have  been  great,  fie 
says: 

Some  of  the  repairs  were  done  before  she  was  got  off.  She  was 
caulked  on  the  shore,  then  taken  to  a  wharf  and  partly  repaired,  then 
taken  to  Pictou  and  put  on  the  sHp.  Her  timbers  were  not  rotten— 
her  bottom  was  perfectly  sound  and  good  when  we  tried  her  and 
bored  into  her  upper  timbers  the  next  year. 

He  adds: 

The  started  butts  were  spiked  down  again  and  a  new  piece  of  plank 
was  put  where  there  was  found  a  hold  from  striking  on  the  rook. 
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Then  it  appears  that  Cunningham  and  Oraham  used      i^^J 
her  that    season  and  the  following  one  as  a  packet  Gallagher 
between  Antigonish  and  Pictow,  and  she  was  lost  in    ^.^yiok 

October,  181*7,  and  as  Cunningham  did  not  know  the      

vessel  before  she  was  stranded  in  July,  1876,  he  cannot    ^^^5!Z^' 
say  whether  after  the  repairs  then  done  to  her  she  was 
or  not  in  as  good  condition  as  she  had  been  in  before 
she  was  stranded. 

The  Master  in  his  evidence  admits  that  he  did  not 
make  any  effort  to  get  her  off.  Nor  did  he  try  to  get 
assistance  to  get  her  off,  neither  did  he  commu- 
nicate with  his  owner,  and  he  does  not  give  any  reason 
in  excuse  of  his  not  having  done  so.  Thus  it  appears 
(hat  although  the  vessel  lay  from  the  6th  to  the  11th 
J^ily  on  the  beach  from  which  she  could  have  been  and 
in  fact  was  removed  at  an  exx>ense  of  $35,  the  Master 
macij  no  attempt  whatever  to  get  her  off*  and  made  no 
communication  to  the  owner,  who  was  distant  only 
about  50  or  60  miles  from  the  place  where  the  vessel  lay. 

Now,  wholly  irrespective  of  the  above  evidence 
as  to  the  circumstances  attending  the  conduct  of 
the  sale,  Which,  whatever  may  have  been  the  motive 
for  such  conduct,  can  only  be  mentioned  to  be  con- 
demned ;  but  wholly  apart  from  that,  it  is  apparent 
that  the  evidence  fails  to  shew  any  excuse  for  the 
master  not  communicating  with  his  owner,  so  as  to 
enable  him  to  give  notice  of  abandonment  if  he 
intended  to  rely  upon  the  loss  as  total ;  it  fails  to  shew 
that,  having  regard  to  the  cost  of  repairs,  the  loss  could 
have  been  converted  from  a  partial  into  a  constructive 
total  loss,  or  that  notice  of  abandonment  would  in  this 
case,  any  more  than  in  Knight  v.  Faiths  have  entitled 
the  plaintiff*  to  recover  as  for  a  total  loss,  or  have 
deprived  the  defendant  of  the  right  to  dispute  the 
validity  of  the  sale  ;  it  utterly  failed  in  short  to  shew 

those  attendant  circumstances  which  are  absolutely 
as 


^ 


386  SUPEBMB  OOUKT  OP  CAKADA.     [VOL.  Y. 

1881      necessary  to  establish  that  urgent  necessity  for  the  sale 
GauIohbr  which  alone  can  justify  a  sale  by  the  Master  so  as  to 

Taylor.    ^^^J^*  *^«  lUBXiTeTB  to  liabUity  as  for  a  total  loss. 
——         The  Appeal  must  therefore  be  allowed  and  the  rule  in 

^^^^f  '  the  Court  below  made  absolute  for  a  new  trial,  and  as  it 
is  not  suggested  that  any  better  evidence  could  be  given, 
and  as  it  appears  that  the  insurers  have  been  always 
willing  to  deal  liberally  with  the  plaintiff  upon  the 
basis  of  a  partial  loss,  which  is  all  that  under  the  ^ 

evidence  he  is  entitled  to,  I  think  that  the  appellant 
should  have  the  costs  of  this  his  successful  appeal  and 
that  the  rule  in  the  Court  below  should  be  for  a  new 
trial  without  costs. 

The  circumstances  of  this  case  differ  from  those  of 
Cobequid  Marine  Insurance  Co.  v.  Barieaux  (1)  where 
both  sets  of  costs  were  ordered  to  abide  the  event  of 
the  new  trial,  because  the  verdict  there  was  deemed  to 
be  only  against  the  weight  of  the  evidence.  Here  the 
evidence  wholly  fails  to  justify  the  sale. 

Appeal  allowed  with  costs. 

Solicitor  for  appellant :  S.  O.  Rigby. 

Solicitor  for  respondent :  N.  H.  Meagher. 


(1)L.B.6P.C.827« 
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PATRICK  RYAN Appellant  ;      ^J^ 

MICHAEL  RYAN Respondent.      188i 

ON  appeal  from  the  court  of  appeal  for  ONTARIO.  *^^^'7'  ^^ 

Statute  of  Limitations^ PosacaHon  as  Caretaker — Tenancy  at  will^ 

Finding  of  the  Judge  at  the  trial. 

TI16  plaintift's  father,  who  lived  in  the  Township  of  jT.,  owned  a  block 
of  400  acres  of  land,  consisting  respectively  of  Lots  1  in  the  13th 
and  14th  Concessions  of  the  Township  of  W.  The  father  had 
allowed  the  plaintiff  to  occupy  100  acres  of  the  400  acres,  and  he 
was  to  look  after  the  whole  and  to  pay  the  taxes  upon  them, 
to  take  what  timber  he  required  for  his  own  use,  or  to  help 
him  to  pay  the  taxes,  but  not  to  give  any  timber  to  any  one  else, 
or  allow  any  one  else  to  take  it.  He  settled  in  1849  upon  the 
south  half  of  Jjot  1  in  the  13th  Concession.  Having  got  a  deed 
for  the  same  in  November,  1864,  he  sold  these  100  acres  to  one 
M,  K.  In  December  following  he  moved  to  the  north  half  of 
this  lot  No.  1,  and  he  remained  there  ever  since.  The  father 
died  in  January,  1877,  devising  the  north  half  of  the  north  half, 
the  land  in  dispute,  to  the  defendant,  and  the  south  half  of  the 
north  half  to  the  plaintiff.  The  defendant,  claiming  the  north 
50  acres  of  the  lot  by  the  father's  will,  entered  upon  it,  where 
upon  the  plaintiff  brought  trespass,  claiming  title  thereto  by 
possession.  The  learned  Judge  at  the  trial  found  that  the  plahi- 
tiff  entered  into  possession  and  so  continued,  merely  as  his 
father's  caretaker  and  agent,  and  he  entered  a  verdict  for  the 
defendant.  There  was  evidence  that  within  the  last  seven  years, 
before  the  trial,  the  defendant  as  agent  for  the  father  was  sent 
up  to  remove  plaintiff  off  the  land  because  he  had  allowed  timber 
to  be  taken  off  the  land,  and  that  plaintiff  undertook  to  cut  no 
more  and  to  pay  the  taxes  and  to  give  up  possession  whenever 
required  to  do  so  by  his  father. 

Hetdf — Reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario 
that  the  evidence  established  the  creation  of  a  new  tenancy 
at  will  within  ten  years. 


*  PRBSBirT.^Ritchie,  C.  J.,  and  Foumier,  Henry,  Tasohereau  amd 
ynne,  J.  J. 


9. 

Ryak, 
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1880  then  one  of  the  judges  of  the  Court  of  Oommon  Pleas, 
B^  and  subsequently  by  Mr.  Justice  Patterson  in  the  Court 
of  Appeal. 

In  so  far  as  the  evidence  on  this,  or  in  fact  any  other, 
branch  of  the  case  is  conflicting,  the  appellant  would 
merely  refer  to  the  well  known  rule  which  is  indicated 
by  Mr.  Justice  Patterson  where  he  says  :  "  The  solution 
"  of  these  questions  depended  upon  evidence,  which 
''  was  conflicting,  and  the  details  of  which  have  been 
"  discussed  in  the  judgments.  From  that  discussion  it 
*'  is  obvious  that  the  reliance  to  be  placed  on  the  testi- 
''  mony  of  one  witness  or  another  became  a  very  mate- 
"  rial  element  in  the  decision.  It  was,  therefore,  a  case 
"  in  which  the  opinion  of  the  Judge  who  heard  and 
"  saw  the  witnesses  would  have  been  of  great  value, 
"  and  ought  to  have  been  conclusive  whenever  the 
''  choice  lay  between  conflicting  versions  of  the  same 
**  incident." 

The  following  cases  all  bear  on  this  branch  of  the 
argument : — Perry  v.  Henderson  (1) ;  Quincey  v.  Canif 
(2) ;  Silverthorn  v.  TetU  (3) ;  Heyland  v.  Scott  (4) ;  Ellis 
V.  Crawford  (5) ;  Moore  v.  Doherty  (6) ;  Allen  v.  England 
(Y),  quoted  in  Keffer  v.  Keffer  (8). 

Then  if,  on  the  facts,  the  proposition  already  con- 
tended for  that  the  resi)ondent  was  the  servant,  and 
not  the  tenant,  of  his  father  the  testator,  is  not  the  pro- 
per conclusion  to  be  drawn  from  the  evidence,  it  should 
be  assumed  that  the  respondent  obtained  possession 
under  such  circumstances  as  to  create  a  tenancy  between 
the  testator  and  him,  such  tenancy  would  be  a  tenancy 
at  will ;  and  such  tenancy  at  will  was  determined,and  a 
new  tenancy  created,  by  what  took  place  between  the 
appellant,  as  the  testator's  agent,  and  the  respondent  in 

(1)  3  U.  C.  Q.  B.  486.  (5)  5  Ir.  L.  B.  404. 

(2)  5  U.  C.  Q.  B.  602,  664.  (6)  5  Ir.  L.  R.  449,  451. 

(3)  7  U.  C.  Q.  B.  370.  (7)  3  F.  &  R  49. 

(4)  19  U.  C.  0.  P.  165.  (8)  27  U.  0,  C.  P.  272, 
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the  year  1872,  before  the  eleven  years  had  expired,  and  ^^^^ 
this  constitutes  a  terminus  a  quo  since  which  sufficient  Rtak 
time  has  not  elapsed  to  constitute  a  statutable  bar.  j^^-^ 

Assuming  therefore  a  tenancy  at  will,  the  tenant  not 
having  any  rent  to  pay  on  the  original  taking  of  pos- 
session, there  is  clearly  evidence  of  an  agreement  made 
between  the  appellant,  acting  as  his  father's  agent,  and 
the  respondent,  that,  from  the  time  of  their  interview, 
the  respondent  would  pay  as  rental  the  taxes  on  the 
adjoining  property  of  his  father.  This  was  a  new  te- 
nancy, which,  if  followed  by  payment  of  the  taxes, 
would  become  a  tenancy  from  year  to  yi^ar, — and  there 
is  evidence  that  subsequently  the  taxes  were  paid  by 
the  respondent.  Mrs.  Rpan^  afber  speaking  to  the 
father  of  the  appellant's  business  up  to  the  time  the 
new  arrangement  was  made,  proceeds :  '*  The  old  man 
told  me  he  could  not  trust  Patrick  (the  appellant)  to 
pay  taxes  and  get  the  receipt  for  it.  He  asked  me  if  I 

would  look  after  14  and  pay  the  taxes I  paid  the 

taxes  several  times." 

The  cases  of  Doe  dem.  Stanway  v.  Rock  (1)  ;  Locke  v. 
Matthews  (2)  ;  Hodgson  v.  Hooper  (8),  shew  that  such 
an  arrangement  or  agreement  would  constitute  a  new 
tenancy. 

Another  view  of  the  case  presented  by  the  evidence 
may  be  more  in  accord  with  the  reading  that  some  may 
be  inclined  to  give  to  it.  From  the  first  taking  posses- 
sion of  this  half  lot  in  the  latter  part  of  1864,  until  the 
testator's  death,  there  were,  from  time  to  time  and  from 
year  to  year,  dealings  between  the  testator  and  the 
respondent,  which  establishes  that  the  original  tenan- 
cy at  will  (and  for  the  purposes  of  this  contention  a 
tenancy  at  will  is  conceded)  continued,  the  tenant 
acknowledging  as  he  did  from  year  to  year  that  he  was 

(1)  4  M.  A  G.  30.  (2)  13  C.  B.  N.  8. 753. 

(3)  3  K  A  £•  149. 
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1880  then  one  of  the  judges  of  the  Court  of  Oommon  Pleas, 
HyIn  and  subsequently  by  Mr.  Justice  Patterson  in  the  Court 
of  Appeal. 

In  so  far  as  the  evidence  on  this,  or  in  fact  any  other, 
branch  of  the  case  is  conflicting,  the  appellant  would 
merely  refer  to  the  well  known  rule  which  is  indicated 
by  Mr.  Justice  Patterson  where  he  says  :  "  The  solution 
"  of  these  questions  depended  ux>on  evidence,  which 
''  was  conflicting,  and  the  details  of  which  have  been 
"  discussed  in  the  judgments.  From  that  discussion  it 
"  is  obvious  that  the  reliance  to  be  placed  on  the  testi- 
'*  mony  of  one  witness  or  another  became  a  very  mate- 
"  rial  element  in  the  decision.  It  was,  therefore,  a  case 
"  in  which  the  opinion  of  the  Judge  who  heard  and 
"  saw  the  witnesses  would  have  been  of  great  value, 
'*  and  ought  to  have  been  conclusive  whenever  the 
''  choice  lay  between  conflicting  versions  of  the  same 
"  incident." 

The  following  cases  all  bear  on  this  branch  of  the 
argument : — Perry  v.  Henderson  (1) ;  Quincey  v.  Canif 
(2) ;  Silverthorn  v.  Teal  (8) ;  Heyland  v.  Scott  (4) ;  Ellis 
V.  Crawford  (5) ;  Moore  v.  Doherty  (6) ;  Allen  v.  England 
(t),  quoted  in  Keffer  v.  Keffer  (8). 

Then  if,  on  the  facts,  the  proposition  already  con- 
tended for  that  the  respondent  was  the  servant,  and 
not  the  tenant,  of  his  father  the  testator,  is  not  the  pro- 
per conclusion  to  be  drawn  from  the  evidence,  it  should 
be  assumed  that  the  respondent  obtained  possession 
under  such  circumstances  as  to  create  a  tenancy  between 
the  testator  and  him,  such  tenancy  would  be  a  tenancy 
at  will ;  and  such  tenancy  at  will  was  determined,and  a 
new  tenancy  created,  by  what  took  place  between  the 
appellant,  as  the  testator's  agent,  and  the  respondent  in 

(1)  3  U.  C.  Q.  B.  486.  (5)  5  Ip.  Ij.  K.  404. 

(2)  5  U.  C.  Q.  B.  602,  664.  (6)  5  Ir.  L.  B.  449,  451. 

(3)  7  U.  C.  Q.  B.  370,  (7)  3  F.  &  R  49. 

(4)  19  U.  C.  0.  P.  165.  (8)  27  U.  0,  C.  P.  272. 


VOL.  v.]     SUPRBAtB  OOUBT  OP  OAN ADA.  391 

the  year  1872,  before  the  eleven  years  had  expired,  and  ^^ 
this  constitutes  a  terminus  a  quo  since  which  sufficient  Btan 
time  has  not  elapsed  to  constitute  a  statutable  bar.  ^^'^ 

Assuming  therefore  a  tenancy  at  will,  the  tenant  not  — ~ 
having  any  rent  to  pay  on  the  original  taking  of  pos- 
session, there  is  clearly  evidence  of  an  agreement  made 
between  the  appellant,  acting  as  his  father's  agent,  and 
the  respondent,  that,  from  the  time  of  their  interview, 
the  respondent  would  pay  as  rental  the  taxes  on  the 
adjoining  property  of  his  father.  This  was  a  new  te* 
nancy,  which,  if  followed  by  payment  of  the  taxes, 
would  become  a  tenancy  from  year  to  >\'ar, — and  there 
is  evidence  that  subsequently  the  taxes  were  paid  by 
the  respondent.  Mrs.  Rpan^  after  speaking  to  the 
father  of  the  appellant's  business  up  to  the  time  the 
new  arrangement  was  made,  proceeds :  "  The  old  man 
told  me  he  could  not  trust  Patrick  (the  appellant)  to 
pay  taxes  and  get  the  receipt  for  it.  He  asked  me  if  I 

would  look  after  14  and  pay  the  taxes... I  paid  the 

taxes  several  times." 

The  cases  of  Doe  dem.  Stanway  v.  Rock  (1)  ;  Locke  v. 
Matthews  (2)  ;  Hodgson  v.  Hooper  (8),  shew  that  such 
an  arrangement  or  agreement  would  constitute  a  new 
tenancy. 

Another  view  of  the  case  presented  by  the  evidence 
may  be  more  in  accord  with  the  reading  that  some  may 
be  inclined  to  give  to  it.  From  the  first  taking  posses- 
sion of  this  half  lot  in  the  latter  part  of  1864,  until  the 
testator's  death,  there  were,  from  time  to  time  and  from 
year  to  year,  dealings  between  the  testator  and  the 
respondent,  which  establishes  that  the  original  tenan- 
cy at  will  (and  for  the  purposes  of  this  contention  a 
tenancy  at  will  is  conceded)  continued,  the  tenant 
acknowledging  as  he  did  from  year  to  year  that  he  was 

(1)  4  M.  A  G.  30.  (2)  13  C.  B.  N.  S.  753. 

(3)  3  S.  &  £•  149. 
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1880  but  a  tenant  at  will,  and  that  he  was  ready  at  any  mo- 
H^  ment  to  give  up  possession  to  his  landlord.  This,  it  may 
^^*        be  said,  cannot  avail  unless  under  the  ISth  sec,  of  the 

Statute  of  Limitations,  the  acknowledgment  is  in  writing. 

But  it  is  insisted  that  the  distinction  is  this :  If  the  te- 
nancy at  will  by  force  of  the  statute  is  terminated,  so 
that  the  tenant,  ceasing  to  hold  as  tenant,  holds  adverse- 
ly to  the  true  owner,  then  the  acknowledgment,  in 
order  to  interrupt  the  statute  running,  must  be  in 
writing.  If  on  the  other  hand  the  tenant,  by  continual 
dealings  or  in  other  ways,  acknowledges  the  title  of 
the  owner  and  his  position  as  tenant  at  will,  so  that 
the  statute  does  not  operate  to  terminate  the  tenancy, 
the  acknowledgment  need  not  be  in  writing  ;  the 
statute  has  never  commenced  to  run  :  Fosttr  v.  Emer- 
son (1). 

Mr.  Bowlby,  for  respondent ; — 

In  1868,  plaintiff  leased  to  one  Richardson  the  land 
in  question,  and  in  1864  plaintiff*  put  iZicAarc/son  off*  the 
land  at  great  cost  to  himself  and  then  took  possession 
of  the  land  not  as  caretaker,  but  for  his  own  use.  I 
contend  that  on  the  3rd  of  December,  1864,  most  cer- 
tainly the  statute  began  to  run.  The  actual  occupation  of 
this  land  by  the  plantiff*on  the  3rd  December,  1864,  did 
not  begin  with  the  permission  of  his  father,  who  (accor- 
ding to  the  evidence  of  the  defendant  and  his  witnesses) 
was  always  opposed  to  the  plaintiff's  occupation  of  this 
land.  The  plaintiff  was  not  let  into  possession  as  a  tenant 
at  will  in  1864,  but  he  then  entered  as  a  trespasser,  hold- 
ing adversely.  If  the  plaintiff  did  not  then  enter  as  a 
trespasser,  then  he  must  be  held  to  have  been  in  pos- 
session as  a  tenant  at  will  before  that  date,  and  in  that 
view,  the  statute  began  to  run  on  the  17th  September, 
1850.    The  plaintiff's  father,  after  December,  1864,  was 

(1)  5  Giant  135. 
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merely  passive  and  simply  allowed  the  plaintiff  to  ^580 
remain  in  T)06se8sion  after  he  became  aware  of  his  actual  k^ 
occupation  thereof.  There  is  nothing  in  the  evidence 
to  show  that  subsequent  to  Richardson's  occupation  of 
this  land  in  1864,  the  plaintiff  was  ever  bound  by  any 
agreement,  either  by  parol  or  by  deed,  to  hold  this  land 
at  the  will  of  his  father  as  lessor.  A  statement  to  the 
plaintiff  by  his  father,  long  after  the  plaintiff  was  in 
adverse  i>osses3ion  as  a  trespasser,  to  the  effect  that 
plaintiff  must  leave  the  land  whenever  any  of  his 
brothers  wanted  it  (even  if  made)  without  proof  of 
anything  having  been  said  in  reply  by  the  plaintiff, 
would  not  create  a  tenancy  at  will,  and  it  is  submitted 
that  no  tenancy  at  will  existed  between  the  plaintiff 
and  his  father  after  the  3rd  December,  1864,  and  that 
the  statute  began  to  run  on  that  date,  and  there  having 
been  no  written  acknowledgment  of  title  under  C.S.U. 
0.,  cap,  88,  sec.  15,  the  statute  did  not  cease  to  run  by 
reason  of  the  expression  first  made  by  the  father  about 
Christmas,  1865,  of  his  willingness  that  the  plaintiff 
might  build  upon  and  continue  to  occupy  the  lands  in 
question  till  the  plaintiff  would  get  another  place,  and 
oth^r  similar  expressions  made  by  the  father  at  other 
times,  and  that  such  expressions  on  the  father's  part 
would  not  create  a  tenancy  at  will  between  him  and  the 
plaintiff,  nor  would  the  conversation  between  the  parties 
in  the  presence  of  Clark,  in  1871,  have  that  effect,  in- 
deed nothing  would  stop  the  running  of  the  statute 
except  a  written  acknowledgment  of  title,  and  it  is 
therefore  submitted  that  the  plaintiff  acquired  a  title 
by  possession  on  the  3rd  December,  1874,  under  28  Vic. 
c.  16,  (Fic/eB.S.O.  (1);  Coke  Litt.  55  a  ;  Banning' $  Limi- 
tation of  Action^  (2);  Sugden's  Eeal  Property  Statutes  (8). 
If  it  should  be  held  that  a  tenancy  at  will  was  created 

(1)  Cap.  lOS,  aecs.,  4,  5,  and  15.      (8)  Ed.  1862^  p.  16,  ei  teg.  23,  57, 

(2)  Ed.  1877,  cap.  9,  pp.  88,  96 ;        59,  77,  78,  80. 
cap.  16,  p.  141. 
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im  by  the  letter  of  the  1  ith  January,  1865,  from  the  father, 
Kyan  in  which  he  was  silent  as  to  the  fact  that  plaintiff  had 
gone  into  possesssion  and  actual  occupation  of  the 
land,  although  knowing  this  fact  from  the  plaintiff's 
letter  to  him  and  from  information  received  by  him 
from  Kennedy,  or  if  a  tenancy  at  will  should  be  held 
to  have  been  created  by  virtue  of  the  assent  given  by 
the  lather  to  the  plaintiff's  occupation  of  this  land,  in 
his  conversation  with  the  plaintiff  or  his  wife  about 
Christmas,  1865,  then  such  tenancy  at  will  must  have 
commenced  on  the  8rd  December  1864,  or  on  the  14th 
January  1865,  or  else  at  Christmas,  1865,  and  for  the 
purposes  of  this  action  it  is  immaterial  w^hich  of  those 
dates  be  taken  as  the  date  of  the  commencement  of 
such  tenancy  at  will,  if  any  such  tenancy  ever  existed, 
and  the  right  of  action  under  the  statute  (1)  must  be 
deemed  to  have  first  accrued  to  the  father  one  year 
after  such  dates,being  at  latest  Christmas,  1866,  at  which 
time  the  alleged  tenancy  at  will,  under  which  the  plain- 
tiff's actual  occupation  and  dwelling  or  residing  upon 
this  land  began,  must,  for  the  purposes  of  the  bar  of  the 
statute,  be  deemed  to  have  determined,  and  the  statute 
then  began  to  run,  and  the  operation  of  the  statute, 
having  so  begun  to  run,  can  be  stopped  only  by 
the  creation  of  a  fresh  tenancy  at  will  after  the  deter- 
mination of  the  original  tenancy  at  will,  and  within 
the  i>eriod  of  limitation,  and  so  the  plaintiffs  title  be- 
came complete  at  Christmas,  1876,  at  the  latest,  unless 
before  that  date  the  original  tenancy  were  determined  and 
a  fresh  tenancy  created,  and  it  is  submitted  that  a  con- 
clusion could  not  be  drawn  from  the  evidence  that 
there  was  legally  any  determination  of  the  tenancy 
at  will  by  what  took  place  between  the  plaintiff  and 
defendant  in  the  presence  of  Clark^  soine  seven  years 
before  the  trial  (in  or  about  18tl),  and  that  no  new 


(1)  H.  8. 0.|  cap.  108|  seo.  5,  sub-seo.  7. 
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tenancy  between  the  plaintiff  and  his  father  was  then      ^^80 


created,  and  that  the  circumstances  attending  that  Ryav 
interview  between  the  parties  to  this  action  did  not  ryak. 
constitute  a  new  terminus  a  quo.  Doe  d.  Perry  r.  — — 
Henderson  (1)  ;  Refer  v.  Keffer  (2) ;  Gray  v,  Richford 
(3);  Doe  d.  Baker  v.  Coombes  (4)  ;  Truesdelt  v.  Cook 
(5) ;  Willianis  v.  McDonald  (6) ;  and  especially  Day  v. 
Dap  (7) ;  Banning' s  Limitation  of  Actions  (8) ;  Foster  v. 
Emerson  (9)  relied  upon,  is  overruled  by  Truesdell  v. 
Cook  (10).  As  to  whether  a  fresh  tenancy  at  will  was 
created  some  seven  years  before  the  trial,  between  the 
plaintiff  and  the  defendant  as  agent  for  his  father, 
although  the  defendant  alone  said  there  was  a 
promise  then  made  by  the  plaintiff  that  he  would  pay 
the  taxes  in  iuture,  if  left  on  the  land,  yet  in  this  he  is 
contradicted  not  only  by  the  plaintiff  but  also  by  his 
own  witness,  Clark.  In  the  letter  of  the  14th  January, 
1865,  written  by  the  father  to  the  plaintiff,  after  he, 
the  father,  knew  from  the  plaintiffs  letter  to  him,  and 
from  Kennedy^  that  the  plaintiff  was  then  living  on  this 
land  now  in  dispute,  and  that  in  consequence  thereof 
the  plaintiff  would  always  be  obliged  to  pay  the  taxes 
to  avoid  a  distress,  the  father  says  "  it  is  the  last  taxes 
I  will  pay  on  it^  indicating  thereby  that  he  threw  upon 
the  plaintiff  one  of  the  burdens  of  ownership,  that 
of  paying  the  taxes  from  that  date,  and  consistently 
with  this  letter  the  land  in  dispute  was  ever  afterwards 
assessed  in  the  name  of  the  plaintiff  only,  who  there- 
after was  alone  liable  to  pay  such  taxes.  It  is  submitted 
that  the  alleged  agreement  or  promise  to  pay  the  taxes 
is  clearly  disproved  by  the  evidence,  and  that  even  if 
such  an  agreement  had  ever  really  existed  it  would  not 

(1)  3  U.  C.  Q.  B.  4«6.  (6)  33  U.  C.  Q.  B.  423. 

(2)  27  U.  C.  C.  P.  257.  (7)  L.  R.  3  P.  C,  75U 

(3)  1  Ont.  App.  H.  1 1 2.  (8)  Pp.  96, 98, 103,1 18,140 and  141. 

(4)  9  C.  B.  7 14.  (9)  5  Grant  135. 

(5)  18  Grant  532-  (10)  18  Grant  532, 
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1880  have  made  any  difference,  because  primd  facie  the  plain- 
Kyatt.  tiff,  as  the  occupant  of  the  land,  was  bound  to  pay 
Ryaw     *^®    taxes.     See    the    observations    on    this  head  of 

Richardg,  C.  J.,    in   Williams  v.  McDonald  (1) ;  also, 

the  observations  of  Robinson^  C  J.,  in  Doe  d.  Hender- 
son (2),  which  was  a  case  in  almost  all  respects 
resembling  the  present  case,  and  in  which  it  was  held 
that  the  running  of  the  statute  was  not  interrupted  by 
the  fact  that  the  father  had,  during  the  period  of  limi- 
tation, required  the  son  to  pay  the  taxes  for  him,  which 
the  sou  had  done.  If  it  were  agreed  (although  it  was 
not  proved)  that  the  plaintiff  should  pay  the  taxes  on 
the  200  acres  in  the  14th  concession  as  an  uncertain 
yearly  rent  for  the  100  acres  in  the  13  th  concession 
after  the  14th  January,  1866,  (as  intimated  in  the 
father's  letter)  then  there  is  no  evidence  that  he 
paid  such  taxes  during  the  period  of  limitation  (3) 

The  view  taken  of  the  language  of  the  statute  (R  S. 
0.  c  108,  sec.  6,  sub.-sec.  7,)  by  Mr  Justice  Patter- 
torn  in  the  Oourt  of  Appeal,  is  not  justified  by  authority, 
but  on  the  contrary  is  in  direct  antagonism  to  a  long 
line  of  authority,  both  in  this  country  and  in  England. 
It  is  difficult  to  conceive  that  the  legislature  intend- 
ed to  make  new  bargains  for  parties,  and  where  it  is 
agreed  that  there  shall  be  a  tenancy  at  will  without 
any  fixed  period,  to  say  that  the  parties  are  not  in  the 
relative  positions  they  have  agreed  they  shall  be,  but 
are  under  an  entirely  different  arrangement  —the  crea- 
ture of  the  statute.  The  correct  view  appears  to  be  that 
held  by  all  the  other  judges  of  the  Court  of  Appeal, 
that  the  tenancy  at  will  determined  at  the  end  of  the 
year  for  the  purposes  of  the  bar  of  the  statute  only  and 
not  for  all  purposes. 

Mr.  King  in  reply  : — 

(1)  33  U.  C.  Q.  B.  at  p»  43b  (2)  3  U.  C.  Q.  B.  at  p.  4«2. 

(3)  R.  &  a  tupb  M^B,  86C.5|  sub.  sec.  6. 


K" 
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The  respoiident  starts  out  with  the  statement  that      ^^80 
there  was  some  new  arrangement  in  1864,  all  I  can  say      r^ 
this  is  not  borne  out  by  the  evidence.     As  to  the  case      p*'* 
of  Trucsdell  v.  Cook  (I),  it  is  not  very  difficult  to  dis- 
tinguish it  from  this  case,  for  here  we  say  that  from 
the  acts  and  dealings  of  the^  parties  a  new  tenancy  was 
created.    An  arrangment  made  with  the  agent  of  the 
owner  of  the  property  is  proved,  and  there  was  no  such 
evidence  in  Truesdell  v.  Cook. 

KiTCHiE,  C.  J  :— 

The  declaration  sets  forth  that  the  defendant  broke 
and  entered  certain  land  of  the  plaintiff,  called  the 
northerly  half  of  lot  number  one,  in  the  thirteenth  con- 
cession, western  section,  of  the  township  of  WeUesley^ 
in  the  Conntyof  Waterloo,  and  Province  of  Ontario,  and 
cut  down  and  removed  from  off  the  said  lot,  and  ap- 
plied to  his  own  use,  a  large  number  of  timber  and 
other  trees  standing,  growing  and  being  upon  the  said 
lan^. 

Pleas — 1 .  Not  guilty.  2.  Land  was  not  the  plaintiff's 
as  alleged.  8.  Land  was  the  freehold  of  the  defendant. 
4.  Did  what  is  complained  of  by  the  plaintiff's  leave. 

The  plaintiff  joined  issue  on  the  defendant's  pleas. 

The  trial  took  place  before  the  Hon.  Mr.  Chief  Justice 
Hagartffy  without  a  jury,  at  Berlin,  on  the  24th  day  of 
September,  18*78. 

The  dispute  was  confined  to  the  south  50  acres  of  the 
north  100. 

Hagarty,  C.  J.,  at  the  trial  found  as  follows : — 

For  the  present  I  enter  verdict  for  the  defendant.  •  •  • 
The  difficulty  arises  as  to  the  effect  of  this  occupation  for  over  10 
years  before  the  bringing  of  this  action,  and  that  will  require  serious 
consideration.  The  claim  to  these  50  acres  seems  very  ui\just.  The 
plaintiff  never  was  promised  over  100  acres  which  he  got  and  sold  in 
1859,  and  his  father,  as  I  understand,  devised  the  south  50  acres  of 

(1)  18  Ora&i  539. 
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1881       this  half  lot  iohim  in  additioii.    Whateyer  occupation  plaintiff  had 

^^       of  this  land  was  acting  as  agent  and  caretaker  for  his  fiither,  and  as 

P^         between  the  father  and  a  stranger  I  think  plaintifiTs  possession  would 

Rtav.     he  the  futiicr'8  ^KMsession.    On  the  evidence  it  seems  the  father  used 

p./TTV,  y  to  send  up  money  to  pay  the  taxes  till  7  or  8  years  ago,  he  then  said, 

'     'knowing  plaintift  was  using  it,  that  he  must  pay  the  taxes  for  the 

use  of  the  land.    I  find  as  a  fact  that  plaintiff,  even  to  his  Other's 

death  in  1877,  did  not  occupy  or  claim  it  as  his  own  agunst  his 

father,  but  merely  as  acting  for  him  living  on  the  south  50  acres  and 

using  this  north  50  (now  in  <«uit)  clearing  some  of  it,  taking  timber  off 

some  part  and  protecting  it.    Within  the  10  years  it  is  sworn  by 

defendant  that  he  was  sent  by  hin  father  to  complain  to  plaintifi  of 

his  cutting  timber,  Ac,  and  told  him  so,  and  plaintiff  promised  to 

forbear  and  to  pay  the  taxes  if  he  was  left  on  this  place  until  the 

father  would  want  it  (see  defendant's  evidence  on  this  head). 

In  Michaelmas  term  follo^ving,  a  rule  nisi  was 
gp-anted. 

On  the  11th  of  February,  1879,  the  Court  delivered 
judgment,  when  the  court  was  equally  divided  in 
opinion,  and  the  rule  nisi  dropped.  And  on  the  seventh 
day  of  March,  1870,  the  court  again  delivered  judg- 
ment, discharging  the  said  rule  nisi  without  costs,  for 
the  purposes  of  appeal. 

Of  the  judgments  delivered  on  the  11th  February, 
1879,  Wilson^  C.  J.,  was  of  opinion  that  the  plaintiff 
*'  was  not  his  father's  servant  or  agent  as  to  the  land 
which  he  held  in  possession.  He  was  a  trespasser,  if 
he  were  there  wrongfully,  or  a  tenant  at  will,  if  he 
were  there  rightfully,  but  he  was  not  a  caretaker  of  that 
land.  He  and  he  alone  was  in  the  sole  and  beneficial 
occupation  of  it.  The  first  question  then  is,  whether 
the  plaintiff  was  a  trespasser  or  a  tenant  at  will.*' 

After  summing  up  the  evidence  on  this  point  the 
learned  Ohief  Justice  says :  ''  It  is  quite  clear  to  me 
then,  the  plaintiff  was  not  a  trespasser  and  wrong-doer 
from  the  first.  If  he  were  to  be  considered  so,  it  would 
not  prejudice  the  plaintiff's  claim,  but  it  would  seriously 
endanger  the  defendant's  rights."  And  he  finds  that 
the  plaintiff  was  tenant  at  will  to  his  £ftther  of  the  north 
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50  acres,  as  well  as  of  the  south  50  acres  of  the  same      ^^^^ 
north  half  lot  from  December,  1864.    The  next  question     ryan 
he  says  is :  "  Whether  the  plaintiff  has  had  possession      j^^:^^ 
of  the  disputed  50  acres  for  a  period  of  ten  years  from      — 

one  year  from  December,  1864,  that  is  until  December,      1 

1875,  and  his  father  was  dispossessed  for  the  same 
period." 

He  says :  "  I  name  these  dates  without  continuing 
the  time  to  a  period  after  December,  1875,  because  if 
the  plaintiff's  i>ossession  were  broken  at  all  and  the 
father's  possession  restored  these  events  happened  about 
seven  years  before  the  trial,  and  the  plaintiff's  posses- 
sion subsequent  to  December,  1875,  would  not  affect 
the  case. 

"If  the  plaintiff 's  possession  were  put  an  end  to  between 
December,  1865,  and  December,  1875,  by  his  becoming 
tenant  at  will  again  to  his  father,  and  it  is  not  said  it 
was  put  an  end  to  in  any  other  manner,  then  the  plain-* 
tiff  as  to  the  disputed  fifty  acres  fails  in  his  action.  If 
it  were  not,  he  is  entitled  to  the  verdict.  That  question 
depends  entirely  upon  the  evidence." 

After  reviewing  the  defendant's  evidence  and  referring 
to  darkens  evidence,  he  says :  "  That  is  no  evidence  of 
a  new  tenancy  at  will  having  been  created  between 
the  parties;  firstly,  because  the  plaintiff  refused  to 
leave  unless  he  got  the  acre  of  land  he  asked,  and 
secondly,  because  he  never  promised  to  pay  the  taxes." 
''There  is  no  further  x>oint  for  discussion  or  argument 
than  the  one  last  mentioned,  namely,  whether  the 
tenancy  at  will,  which  was  determined  in  one  year 
from  December,  1 864,  when  the  statute  began  to  run,  a 
new  tenancy  at  will  was  created  between  the  father 
and  the  plaintiff  at  the  time  mentioned,  seven  years 
before  the  trial,  and  as  a  fact  I  am  of  opinion,  for  it  is 
not  a  matter  of  law,  it  was  not.  It  was  neither  proved 
nor  found  as  a  fact. 
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1881  '*  If  I  am  to  pronounce  my  opinion  upon  this  evidence, 

R^     which  I  think  the  learned  Chief  Justice  ought  to  have 
Kyak     pronounced,  that  opinion  is  that  the  verdict  should  be 

entered  for  the  plaintiff." 

^  *  Mr.  Justice  Oalt  delivered  a  judgment  prepared  by 
Otopnne,  J.,  before  leaving  the  common  pleas,  thorough- 
ly concurring  in  it,  and  reading  it  and  adopting  it  as 
his  own.  After  saying  that  the  whole  question  as  it 
appeared  to  him  was  one  of  facts  and  of  inference  from  ^^'^ 

facts  to  be  decided  by  the  court  as  a  jury  would,  and 
after  carefully  considering  the  evidence,  the  learned 
judge  says : 

The  learned  Chief  Justice  of  the  Queen's  Bench,  before  whom  this 
action  was  tried|  without  a  jury,  found  as  a  fact  that  the  plaintiff, 
down  to  his  father's  death  in  1877,  did  not  occupy,  or  claim  to  occupy, 
the  land  for  which  this  action  is  brought  on  the  north  fifty  acres  of 
the  north  half  of  the  lot,  otherwise  than  as  agent  of  his  father,  living 
on  the  south  50  acres  of  the  north  half,  and  protecting  the  north 
half,  clearing  some  of  it,  taking  timber  off  some  of  it,  but  in  the 
character  merely  of  agent  of  his  father.  There  is  much  in  the  above 
evidence,  as  it  appears  to  me,  in  support  of  this  finding.  The  plain- 
tiff's own  account,  that  he  was  authorized  by  his  father  to  take  timber 
for  his  own  use,  and  to  cut  down  timber  to  pay  the  taxes  upon  the 
block,  and  his  account  of  his  habit  every  time  he  would  go  down  to 
see  his  father,  that  is  every  year  or  every  second  year,  of  telling  him 
everjrihing  he  was  doing,  what  he  chopped,  and  what  he  cleared,  and 
the  repeated  injunctions  he  received  not  to  allow  any  stranger  to 
take  off  any  timber,  seems  to  me  to  be  very  consistent  with  what 
would  be  natural  and  likely  to  occur  in  the  case  of  a  steward,  care- 
taker, or  agent,  giving  an  account  of  his  stewardship,  which  was 
compensated  by  his  being  allowed  to  live  on  the  south  50  acres  and 
by  using  the  cleared  part  of  the  land  for  the  support  of  his  family. 
I  am  not  prepared  to  hold  that  a  son  might  not  occupy  land  as  the 
steward  or  agent  of  his  father  under  an  arrangement  of  that  descrip- 
tion, and  so  that  the  statute  of  limitations  should  not  begin  to  run 
against  the  father.  But  I  do  not  think  it  necessary  to  hold  that,,  in 
this  casCi  the  occupation  of  the  plaintiff  was  only  as  steward  or  agent 
of  his  father;  for  assuming  him  to  have  been  tenant  at  will  of  his 
father,  even  from  his  entry  in  December,  1864,  if  the  evidence  given 
upon  the  part  of  the  defendant  be  true,  and  I  see  no  reason  to  doubt 
it,  there  is,  as  it  appears,  abundant  evidence ;  the  proper  inference 
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from  which  is  that  about  six  or  seven  years  ago  that  tenancy  was       1881 
determined,  and  a  new  tenancy  at  will  created  between  the  plaintiff      t[^7L 
and  his  father.  v. 

And  after  referring  to  the  evidence  bearing  on  this      

point,  the  learned  judge  says :  Bit^C  J. 

Now  it  appeal's  to  me  that  there  is  no  reason  to  doubt  the  truth  of 
the  evidence  for  the  defence,  and  that  there  should  be  no  diflSculty 
in  arriving  at  the  following  conclusions^  namely :  That  about  7  years 
ago  the  plaintiff;  in  violation  of  the  express  orders  of  his  father,  the 
owner  of  the  land,  was  cutting  down,  or  permitting  to  be  cut  down, 
the  timber  upon  the  lot,  to  the  injury  of  the  land,  and  that  the 
father  sent  up  the  defendant  in  consequence,  as  his  agent,  with 
authority  to  enter  upon  the  land  on  behalf  of  the  father,  and  to 
remove  the  plaintiff  therefrom,  unless  he  should  come  to  terms 
satisfactorily  to  the  father^s  agent ;  that  accordingly  the  defendant 
did  go  up  and  did  enter  u2)on  the  land  in  assertion  of  his  fathers 
title,  and  did  prevent  persons  who  were  cutting  and  taking  away  the 
timber  from  doing  so,  and  that  this  entry  and  assertion  of  right  was 
done  by  the  authority  of  the  father  and  enured  to  his  benefit,  and 
determined  any  tenancy  at  will  then  existing  in  virtue  of  which  the 
plaintiff  had  then  possession,  and  that  thereupon  the  defendant  saw 
the  plaintiff  and  communicated  to  him  that  he  had  come  up  witli 
power  and  authority  to  remove  him,  unless  he  would  cease  cutting 
timber  and  would  pay  the  taxes,  and  that  thereupon  the  plaintiff 
came  to  an  understanding  and  agreement  which  was  satisfactory  to 
the  defendant,  as  his  father's  agent,  that  if  he  was  allowed  to  remain 
on  the  place  until  such  time  as  his  &ther  or  any  person  claiming 
under  him,  should  want  the  place,  he  would  cut  no  more  timber  and 
would  pay  the  taxes,  and  would  give  up  the  place  whenever  required 
so  to  do ;  and  so  that  the  proper  inference  to  draw  is,  that  then  a 
new  tenancy  at  will  under  the  father  was  created,  to  which  new 
tenancy  the  plaintiff  being  permitted  to  continue  thereafter  upon  the 
place  is  to  be  attributed,  and  that  consequently  the  father's  title 
was  not  ban*ed  in  his  lifetime,  and,  I  think,  what  passed  between  the 
brothers  after  the  father's  death,  the  manner  in  which  they  dealt 
with  the  land  and  the  reference  to  arbitration  is  more  consistent 
with  this  being  the  true  state  of  the  ease  than  with  the  plaintiff 
having  obtained  a  title  by  the  statute  of  limitations,  acting  as  he 
would  now  seem  to  wish  to  represent  under  adyice  thioughou^ 
that  view. 

Again,  he  says : 

For,  believing  as  I  do  the  eyidenoe  of  the  d«fendant|  that  in 
26 
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1881        to  his  inforining  the  plaintiff  that  he  had  authority  from  hts  &ther  to 

^^^^^       remore  him  hecause  of  his  wrongftil  cutting  the  timber  and  neglect- 

^^         ing  to  pay  the  taxes,  the  plaintiff  undertook  not  to  cut  any  more 

Ur Air.     timber  and  to  pay  the  tazesi  and  to  give  up  the  possession  whenever 

!>..  TT^p  *  required  to  do  so  by  his  father,  I  think  no  other  construction  can 

"  '  be  put  upon  this  conduct  than  that  then  a  new  tenancy  at  will  was 

agi'eed  to  in  order  to  avert  the  threatened  eviction,  and  that  this  did 

take  place  I  see  no  reason  to  doubt. 

If  plaintiff  was  in  as  a  mere  trespasser,  then  enter- 
ing into  this  agreement  made  him  a  tenant  at  will. 

If  he  was  in  as  a  tenant  at  will,  on  the  terms  of  not 
cutting  any  timber  bat  for  his  own  use,  and  of  not 
suffering  or  permitting  others  to  cut  timber  on  the 
Jand,  and  he  did  cut  on  his  own  account,  contrary  to 
his  agreement,  and  without  the  assent  or  authority  of 
his  father,  the  owner,  and  did  suffer  and  permit  others 
to  cut,  did  he  not  by  such  acts  and  conduct  become  a 
trespasser,  and  so  put  an  end  to  the  tenancy  at  will  ? 
And  the  &ther  being  cognizant  of  this,  and  sending  his 
son  with  authority  to  put  him  off  the  premises,  did  not 
the  new  agreement  by  which  his  father,  through  his 
agent,  permitted  him  to  remain,  constitute  a  new 
tenancy  ?  So  that  in  any  view  of  the  case,  whether 
originally  caretaker,  or  trespasser,  or  tenant  at  will,  he 
was  tenant  at  will  from  the  time  of  the  last  agreement. 

The  defendant,  in  my  opinion,  was  not  in  the  full 
possession  of  his  lot  nor  occupying  it  as  his  own.  On 
the  contrary,  I  think  that  his  possession  was  the  posses- 
sion of  the  father ;  he  held  it  subject  to  the  control  of 
his  father,  and  under  him,  as  his  agent  or  caretaker ; 
that  as  his  father's  agent,  and  for  his  father's  benefit, 
he  kept  off  trespassers  ;  that  by  the  direction  and  under 
the  authority  of  his  father  he  sold  timber  off  it  to  pay 
the  taxes ;  that  the  timber  he  took  was,  by  agreement 
with  his  father,  confined  to  timber  for  his  own  use 
only,  and  was  taken  under  the  authority  and  by  the 
permission  of  his  father ;  and  when  the  father  heard 
he  was  cutting  mote  than  he  ought,  Patrick^  the  other 
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son,  was  sent  by  the  father  to  stop  him  and  others,      ^^^^ 
which  he  did ;   all  of  which   doings   in   connection      Ry.vn 
with  the  property  he  continuously,  from  time  to  time,      j^^an 
if  not  every  year,  reported  to  his  father  and  received   .  — ;— 

from  him,  as  owner,  directions  respecting  the  manage-      . 

ment  of  the  property.  That  about  seven  years  ago,  the 
father  hearing  that,  in  opixxsition  to  his  orders,  plaintiff 
was  cutting  or  permitting  timber  to  be  cut  and  taken 
off  the  lot,  the  father  sent  his  son,  the  defendant,  as  his 
agent,  to  prevent  the  plaintiff  and  others  from  cutting 
and  taking  any  timber,andif  needbe  to  remove  the  plain- 
tiff off  the  land ;  and'  he  did  enter  on  the  land  as  agent  of 
the  father,  the  owner,  and  did  prevent  the  plaintiff  and 
others  from  further  cutting  and  taking  away  the  timber, 
and  did  permit  the  defendant  to  continue  under  a  new 
agreement,  that  he  should  be  allowed  to  remain  on  the 
place  till  his  father  or  any  person  claiming  under  him 
should  want  the  place,  if  he  would  cut  no  more  timber, 
and  would  pay  the  taxes,  and  would  give  up  the  place 
when  required  so  to  do.  If  he  did  not  from  this  time 
continue  in  possession  as  agent  or  caretaker  of  his 
father,  continuing  in  under  this  new  agreement,  he 
must  be  considered  holding  under  the  agreement  as 
tenant  at  will. 

Chief  Justice  Wilson  in  his  judgment  says : 

"  I  am  quite  sensible  the  plaintifi^s  claim  is  a  most 
unrighteous  one.  He  is  setting  it  up  against  his  father, 
who  has  all  along  dealt  kindly  by  him,  and  who  has 
left  him  a  portion  of  land  by  his  will,  because  he  could 
not  bear  so  large  a  family  should  want  if  not  further 
helped." 

Chief  Justice  Moss  says : 

''  He  took  posession  for  his  own  benefit,  and  in  order 
to  derive  his  sustenance  from  the  land  as  long  as  his 
father  did  not  interfere.  He  commenced  and  continued 
to  use  it  according  to  his  own  pleasure.    He  communi- 

26) 
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1881      cated  to  his  father  the  fact  that  he  had  taken  posseesion 
Byax     and  impliedly  asked  his  assent  to  continuing  in  posses- 
Rrlx     ^^^^'  ^^^  ^®  ^^  nothing  of  being  a  bailiflf  or  guardian 
.  —7-      of  the  property." 

'  '  If  this  is  so,  did  not  he  cease  to  use  it  according  to 
his  own  pleasure,  at  any  rate  after  defendant  was  sent 
to  turn  him  off  unless  he  ceased  cutting  timber,  kept 
off  trespassers  and  paid  the  taxes  ?  And  when  he  i^eed 
to  do  this  did  he  not  from  that  time  become  a  tenant  at 
will  ?  He  was  permitted  to  continue  the  occupancy  of 
the  land,  limited  as  to  the  timber,  performing  the  service 
of  keeping  off  trespassers  and  taking  in  recompense  the 
profits  of  the  land ;  does  not  this  arrangement  create  a 
tenancy  at  will  ? 

Be  this  as  it  may,  Michael  Ryan  was  on  the  land  as  a 
mere  caretaker  for  his  father,  and  if  so  the  statute  did  not 
run,  or  he  was  on  as  tenant  at  will  to  his  father  on  the 
terms  as  stated  by  himself:  "  I  was  to  take  care  of  the 
other  land ;  to  mind  it ;  let  no  timber  be  cut  off  it ; 
see  that  no  timber  was  taken  off  it,  or  harm  done  to  it 
He  sent  me  up  money  to  get  some  chopped  on  the 
north  half  I  was  allowed  to  take  timber  ofi  any  part  of 
it,  but  not  to  give  it  to  any  one  else,  or  let  any  one  else 
take  it  away."  He  did  cut  and  sell  timber  off  the  land 
and  allow  others  to  cut.  This,  in  my  opinion,  determin- 
ed the  tenancy :  and  when  Patrick  went  up  to  put  him 
off  for  so  doing,  and  he  agreed  to  pay  the  taxes  and  cut 
no  more,  a  new  tenancy  was  created. 

FouBNiBB  and  Taschebbau,  J.  J.,  concurred. 

Hbnby,  J. : 

The  plaintiff  in  this  action  took  this  property  admitt- 
edly belonging  to  his  father.  He  first  settled  on  100 
acres,  got  a  deed  of  the  same  from  his  father  and  then 
sold  them,  and  he  remained  caretaker  as  to  the  balance 


Menry,  J. 
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of  the  property,  some  300  acres.   After  selling  his  own      ^^^ 
100  acres,  he  settled  on  another  50  acres,  not  the  portion     Erlir 
ol  the  lot  in  question,  but  on  running  his  lines  it  was     p^]^ 
found  that  he  had  cut  trees  and  that  a  portion  of  the 
land  in  dispute  was  in  his  possession.  He  then  applied 
to  his  father  for  permission  to  remain  in  possession, 
which  was  granted  on  certain  conditions.  Subsequently 
he  got  by  devise  from  his  father,  the  60  acres  he  had 
gone  to  settle  on^  and  by  the  same  will  the  defendant 
got  the  50  acres  now  in  dispute. 

I  cannot  see  that  there  is  any  evidence  that  he  ever 
got  these  50  acres  otherwise  than  ais  caretaker  for  his 
father,  and  he  therefore  could  have  no  title  against  his 
father.  I  consider  for  this  reason  the  appeal  should  be 
allowed. 

I  consider  further  that,  whether  he  is  regarded  as 
trespasser  or  tenant  at  will,  he  could  not  set  up  his  pos- 
session beyond  a  certain  date,  because  at  that  time  his 
brother,  by  direction  of  his  father,  went  to  him,  com- 
plained of  allowing  tha  trees  to  be  cut  and  entered  with 
hiwL  into  a  new  arra^geiaent  and  a  new  contract.  Some 
of  the  Judges  of  the  Court  below  seem  to  have  been  of 
opinion  that  the  original  tenancy  at  will  could  not  be 
set  aside^unless  there  was  evidence  of  a  demand  of  pos- 
sesaion  or  notice  to  quit.  I  do  not  think  it  was  neces- 
sary and  therefore  the  appellant  is  entitled  to  the  land 
and  to  our  judgment  in  his  favour  on  this  appeal. 

QvnrNNE,  J.  :— 

When  the  facts  of  this  case  are  thoroughly  under- 
steod  it  appears  to  be  free  from  difficulty.  Both  parties 
relied  mainly  upon  Day  v$.  Day  (1)  and  Keffer  vs. 
Keffer  (2),  but  the  appellant  with  greater  reason.  Both 
of  these  cases  proceeded  ui)on  the  admitted  basis  that 

U)  L.  B.  3  P.  C,  781.  (2)  27  U.  C.  C.  P.  272, 
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1880  the  estate  of  the  party  claiming  to  have  acquired  a 
Ryan  statutory  title  was  at  its  commencement  a  tenancy  at 
RvAK     ^^^^»  whereas  here,  as  appears  very  clearly,  the  possession 

of  the  respondent  in  its  commencement  was  that  of 

'     servant,  agent,  or  caretaker  for  his  father.    The  learned 

Chief  Justice  of  the  Court  of  Queen's  Bench,  who  tried 
the  case  without  a  jury  and  himself  heard  all  the 
witnesses  give  their  evidence,  found  as  a  matter  of  fact 
that,  not  only  was  the  respondent's  possession  in  its 
commencement  that  of  a  servant,  agent,  or  caretaker 
for  his  father,  but  that  this  relationship  continued 
throughout  until  the  father's  death  in  1877,  and  so  that 
the  respondent  never  had  any  estate  of  the  nature  of 
a  tenancy  whether  by  the  year,  or  at  will,  or  otherwise. 
Now,  this  is  just  one  of  those  cases  in  which  a  Court 
of  Appeal  should  not  reverse  the  finding  upon  matters 
of  fact  of  the  Judge  who  tried  the  cause  and  had  the 
opportunity  of  observing  the  demeanour  of  the  wit- 
nesses, unless  the  evidence  be  of  such  a  character  as  to 
convey  to  the  mind  of  the  Judges  sitting  on  the  appel- 
late tribunal  the  irresistible  conviction  that  the  findings 
are  erroneous.  So  far  from  that  being  capable  of  being 
said  in  this  case,  the  finding  of  the  learned  Chief  Justice 
appears  to  be  perfectly  justified  by  the  evidence.  It 
appears  that  the  respondent's  father,  who  lived  with 
his  family,  consisting  of  several  children,  in  the  Town- 
ship of  Tecumseh,  and  owned  a  block  of  400  acres  in 
the  Township  of  Wellesley^  which  is  very  remote  from 
Tecumseh,  sent  the  respondent  his  eldest  son  in  the 
year  1849,  up  to  Wellesley^  to  take  care  of  the  block 
of  land  under  an  arrangement  then  made  of  which  the 
respondent  himself  gives  this  account :  — 

When  I  first  went  up  I  got  instructions  from  my  father.  He  told 
me  to  go  up  and  take  my  choice  of  the  400  acres.  I  picked  out  the 
south  half  of  lot  1  in  the  13th  concession.  I  was  to  take  care  of  the 
oth'^r  land — to  mind  it— to  let  no  timber  be  cut  o£F  it— to  see  that 
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no  timber  was  taken  off  it  or  harm  done  to  it  I  was  allowed  to  take        18S1 
timber  off  any  part  of  it,  but  not  to  give  it  to  any  one  else  or  to  let       ^T^^ 
any  one   else    take  it  away.  In  November  1864  I  sold  the  Sj  of  the          9. 
lot  I  in  the  13th  concession  and  I  moved  on  to  the  north  half  in  De-       Kyax. 
cember  1861.    I  wrote  a  letter  to  my  father  before  I  moved  on  tell-  Q-yTTri  j 
ing  him  that  I  was  going  to  move  on.  

He  then,  altho'  no  foundation  was  made  to  enable 
him  to  give  secondary  evidence  in  his  own  favor  of  the 
contents  of  the  letter,  proceeds  to  say  : 

The  substance  of  my  letter  that  I  sent  to  my  father  was  that  I  had 
sold  out  the  place  and  was  going  to  move  on  to  the  next  one.  I  did 
not  say  how  long  I  was  going  to  stay,  or  what  T  was  going  to  do  on 
it  I  wrote  to  get  some  money  to  pay  the  taxes.  I  had  not  asked 
him  for  this  lot.  I  had  not  intimated  to  him  that  I  would  like  another 
hundred  acres. 

Now,  in  all  this,  there  is  not  a  suggestion  that  he 
contemplated  making  any,  the  slightest,  difference  in 
respect  of  the  relationship  then  existing  between  him- 
self and  his  father  as  regards  this  land,  or  that  he  con- 
templated converting  his  possession  as  caretaker  for,  into 
a  tenancy  under  his  father,  if  the  latter  would  consent. 
At  the  time  of  his  selling  the  S^  of  the  lot  he  was  in  pos- 
session of  that  piece  as  his  own  by  deed  from  his  father, 
given  in  pursuance  of  the  arrangement  whereby  he 
was  in  i)ossession  of  the  other  800  acres  as  the  agent, 
servant,  or  caretaker  for  his  father.  This  relationship 
still  existed  at  the  time  of  his  writing  to  his  father  the 
letter  of  November  and  at  the  time  of  his  going  on  to  the 
NJ  of  this  lot  1  to  live  in  December  1861.  A  letter  written 
by  his  father  in  January,  1865,  was  produced,  but  there 
is  nothing  in  it  at  all  inconsistent  with  the  contin- 
uance of  the  relationship  of  master  and  servant,  or 
caretaker,  as  before.  In  it  the  father  intimates  that  the 
respondent  must  not  expect  to  get  a  deed  of  the  N(  as 
he  had  got  of  the  S|.  It  was  quite  consistent  with 
that  letter  and  with  everything  of  which  there  is  any 
evidence  up  to  its  receipt  by  the  respondent,  that  the 
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1881  relationship  of  master  and  servant,  or  caretaker,  was  to 
rtax  continue  between  the  father  and  son  as  before.  The  onus 
1{YAN     therefore  lay  upon  the  resiwndent  to  show  precisely 

when,  if  ever,  that  relationship  was  changed  and  that  of 

Wynne, , .  ^^jjgj^^y  ^^^  ^^^  created.  That  it  continued  through- 
out until  the  death  of  the  father  in  1877,  as  was  found 
by  the  learned  Chief  Justice  who  tried  the  cause,  there 
is  evidence  to  justify  the  conclusion. 

The  respondent  himself  says  that  he  thinks  he  went 
down  to  see  his  father  the  next  winter  after  he  had 
moved  on  to  the  N^.  He  says  : 

Either  my  wife  or  I  went  down  every  second  winter.  I  cannot  teU 
which  of  us  went  down  first  after  December  1864.  It  was  not  more 
than  two  years  after  that,  that  I  went  down  myself. 

And  again  : 

I  told  him,  [his  father]  everything  I  was  doing.  I  would  tell  him 
when  I  had  so  much  chopping  or  clearing  done.  /  would  ieU  him 
every  time  I  went  down.  He  told  me  to  take  eare  of  the  place  and  to 
\et  no  one  take  lumber  off  iU  People  had  gone  to  him  and  oom- 
phdned  that  I  was  allowing  too  much  timber  to  be  taken  off.  He  told 
me  I  could  sell  timber  to  pay  the  taxee,  but  I  was  not  to  let  others 
haul  it  away* 

Now,  this  occurring  every  time  the  respondent 
went  down  is  exactly  what  would  be  natural  between 
a  steward  or  caretaker  and  bis  master,  and  is  quite  con- 
sist en  t  therefore  with  the  relationship  in  virtue  of 
which  the  respondent  first  entered  still  continuing. 
Then  there  is  the  evidence  of  Duncan  McKenzie,  which 
is  very  strong.  He  says  : 

Somewhere  about  8  or  9  years  ago,  a  man  of  the  name  of  Weet  and 
I  went  to  buy  some  timber,  Michael  [that  is  the  respondent]  was 
then  living  on  the  south  fifty  of  the  north  half.  He  told  ue,  hie 
father  allowed  him  to  sell  the  timber  on  theplaecj — ^that  referred  to 
the  whole  bush  as  I  understood  it,  wherever  we  could  get  timber  to 
suit.  Then,  two  years  ago,  my  cattle  got  into  that  bush — the  bush  of 
the  hundred  that  Pat  b  on,  and  the  bush  of  the  50  Michael  dis- 
putes abonty  was  aU  in  oney— ha  said  they  had  got  through  it  a  num- 
ber of  times,  he  told  me  he  would  put  them  in  pound.    1  told  hiaa, 
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it  did  not  belong  to  him  any  more  than  to  me.  He  told  me  that  made  1881 
no  difference,  he  was  the  agent  of  his  father  and  if  I  did  not  keep  ^p^ 
them  out,  he  would  put  them  in  pound.  9. 

Now  here  is  abundant  evidence  from  which  a  jury      ' 

might  fairly  conclude,  as  the  learned  Chief  Justice  who  Q^y^j  J 
tried  the  case  did,  that  the  relationship  of  servant, 
agent  or  caretaker,  in  virtue  of  which  the  respondent 
first  acquired  the  possession,  continued  throughout. 
The  respondent's  own  evidence  of  what  passed  between 
him  and  his  father  from  time  to  time  after  December 
1864  is  quite  consistent  with  the  continuance  of  the 
original  relationship  of  master  and  servant,  and  this  is 
confirmed  by  the  evidence  of  Duncan  McKenzie^  by 
which  it  appears  that  upon  two  different  occasions 
within  the  last  8  or  10  years  the  respondent  asserted  the 
right  to  deal  with  the  land  as  the  agent  of  his  father, 
upon  one  of  which  occasions  he  sold  timber  to  the  witness, 
asserting  that  his  father  allowed  him  to  do  so,  and  it  is 
part  of  his  own  evidence  that  by  the  arrangement  in 
virtue  of  which  he  became  and  was  caretaker  for  his 
father  he  was  authorized  to  sell  the  timber,  as  well  to 
enable  him  to  pay  taxes  as  for  his  own  use,  and  this 
permission  was  continued  apparently  upon  every  occa- 
sion that  the  respondent  visited  his  father  after  Decem*' 
ber,  1864,  accompanied  with  the  peremptory  injunction 
against  the  son  permitting  other  persons  to  cut  and 
haul  away  the  timber  except  for  the  purposes  aforesaid. 

It  is  contended,  however,  that  the  evidence  of  Duncan 
McKenzie  is  valueless  as  relating  only  to  a  verbal  ad- 
mission by  the  son  of  i^e  father's  title  which,  as  is  con- 
tended, is  not  admissible  under  the  statute,  and  Doe 
Perry  v.  Henderson  (1)  is  referred  to  in  support  of  this 
view  :  but  the  contention  involves  a  manifest  petUio 
principiiy  and  indeed  a  misconception  of  the  provisions 
of  the  statute  and  of  the  decision  in  Doe  Perry  v.  Hen* 

(1)  3  u.  c.  Q»  1. 4ae. 
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]S8l  dersouy  for  although  true  it  is  that  the  statute  enacts 
Kyak  that  ^'where  any  person  is  in  possession  SfC^  SfC,  as  tenant 
^^'  ^  "  at  wilt  the  right  of  the  person  entitled  subject  thereto, 
-*—  "  or  of  the  person  through  whom  he  claims  to  make  an 
vryxme,  .  ^^  entry,  ScCy  &c..  shall  be  deemed  to  have  first  accrued 
*'  either  at  the  termination  of  such  tenancy  or  at  the 
*'  expiration  of  the  year  next  after  the  commencement 
"  of  such  tenancy,"  and  that  where  any  acknowledg- 
ment of  the  title  of  the  person  entitled  to  any  land  is 
given  to  him  or  his  agent  tit  writing  the  right  to  make  an 
entry  or  to  bring  an  action  to  recover  such  land  shall  be 
deemed  to  have  first  accrued  at  and  not  before  the  time 
at  which  such  acknowledgment,  or  the  last  of  such  ac- 
knowledgments, if  more  than  one  was  given,  and  al- 
though true  it  is  that  Doe  Perry  v.  Henderson  determines 
that  when  the  statute  has  begun  to  run  a  mere  verbal 
acknowledgment  while  it  is  running  by  the  person  in 
possession  that  the  land  is  the  property  of  the  true 
owner  will  not  stop  the  running  of  the  statute,  still 
where  the  question  is  whether  or  not  the  relation  of 
tenancy  ever  existed? — ^whether  the  possession  to  which 
the  provisions  of  the  statute  are  sought  to  be  applied 
was  that  of  a  servant,  agent  or  caretaker,  or  on  the  con- 
trary that  of  a  tenant  ? — ^there  is  no  case  which  excludes 
evidence  of  the  fact  that  the  i>erson  seeking  to  avail 
himself  of  the  statute  has  verbally  acknowledged  that 
his  possession  was  not  at  all  that  of  a  tenant,  but  was 
that  of  a  servant,  agent  or  caretaker.  In  Doe  Perry  v. 
Henderson  the  late  learned  Chief  Justice  Robinson  draws 
plainly  the  distinction  between  the  two  cases.  He  there 
#  says  :  '*  The  son  was  in  fact  occupying  for  his  own 
'*  benefit  and  not  as  the  servant  or  agent  of  his  Jather.^^ 

Now,  the  principle  of  Day  v.  Day  and  of  Keffer  v. 
Keffer  is  this  :  that  acts  which  were  quite  consistent 
with  the  continuance  of  the  original  relationship  created 
between  the  &ther  and  son  could  not  be  relied  upon 
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as  pntting  an  end  to  that  relationship,  and  in  Day  v.      1^81 
Day  it  was  held  to  be  a  proper  question  of  fact  to  sub-     Rvah 
mit  to  the  jury,  (and  it  is  therefore  a  proper  one  for  a     ^\^ 

judge  trying  a  case  without  a  jury  to  determine)  whether      * 

the  acts  relied  upon  as  terminating  the  first  relationship      ' 

existing  between  the  father  and  son  as  regarded  the 
possession  of  the  land  were  consistent  with  the  conti- 
nuance of  that  relationship  ;  and  in  Day  y.  Day^  the 
jury  having  decided  that  they  were,  it  was  held  that  the 
first  relationship  was  not  determined.  This  decision, 
when  applied  to  this  case,  supports  the  contention  of 
the  appellant,  and  not  that  of  the  respondent,  and  it  is 
quite  right  that  it  should  be  so,  for  it  would  certainly 
tend  to  render  the  title  to  land  very  insecure  if  it 
should  be  competent  for  a  person  who  obtains  the  pos- 
session of  land  in  the  character  of  servant,  agent  or 
caretaker  for  another,  at  his  own  sole  pleasure,  without 
the  knowledge  and  consent  of  the  other,  to  convert  that 
relationship  into  one  of  tenancy  at  will  so  as  to  enable 
the  agent,  who  is  confided  in  as  such  by  his  principal» 
to  dispossess  his  principal,  and  in  process  of  time  to 
extinguish  his  title. 

Then,  we  have  the  evidence  of  the  appellant,  who 
says  that  he  was  sent  up  by  his  father  who  had  heard 
that  the  respondent  was  cutting  more  timber  than  was 
right,  and  that  he  was  destroying  the  land,  with  in- 
structions to  tell  him  to  stop  cutting  the  timber,  and 
that  if  he  would  not  pay  the  taxes  the  father  would 
put  somebody  else  on  the  land.  That  accordingly  the 
respondent  did  go  up  to  the  land  as  his  father's  agent ; 
that  he  found  a  man  hauling  timber  off  the  place  for 
rafters,  and  that  he  interfered  and  forbid  him,  and  that 
he  promised  to  desist ;  that  he  next  saw  the  respon- 
dent and  told  him  the  purpose  for  which  he  had  come 
up,  and  the  instructions  he  had  from  his  father,  and  he 
forbid  the  respondent  to  sell  or  dispose  of  any  more 
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1881  timber  off  the  place.  That  in  reply  the  respondent  pro- 
R^  mised  that  he  woald  out  no  more  timber,  and  that  he 
Rtax     would  pay  the  taxes  if  he  should  be  left  on  the  place 

until  such  time  as  his  father  or  the  boys,  his  brothers, 

1  Wynne,  '^j^j^^^j  jj  f  j^^  respondent,  having  been  himself  exa- 
mined in  his  own  interest  upon  this  point,  admitted 
that  he  may  have  said  that  he  would  give  up  the- 
place  if  his  father  wanted  it,  but  he  couM  not  swear 
whether  he  did  say  so  or  not.  The  appellant,  however, 
swears  that  he  did  say  so,  and  it  is  plain  that  the  inter- 
view resulted  in  an  arrangement  whereby  the  respon- 
dent was  allowed  to  remain  on  the  laoid',  for  thia  is  the 
only  natural  inference  to  draw  under  the  circumstances, 
from^  his  being  permitted  to  continue  in  possession 
'  and  from  the  mutual  ooeopatiom  of  the  land  for  a  short 
time  before  and  afker  the  father'*  death.  Now,  this 
evidence  of  the  appellant  is  idso  quite  eonsieteirt  wiib 
the  fact  that  throughout  the  respondent  oontiauad  in, 
possession  in  the  same  character  of  caretaker  ia  rir^ 
tue  of  which  ho  had  originally  obtained  the  possession. 
It  is  however  urged,  that  there  iathat  in  the  evid^iee 
of  the  respondent's  wife  which  tends  to  shew  that 
theve  was  at  some  time  a  change  made  in  this  relation- 
ship ;  if  there  be,  it  must  be  said  that  her  evidence  is 
defective  in  a  most  important  point,  namely,  in  not 
shewing  u^hen  precisely  that  change  occurred,  for  upon 
that  turned  the  question  whether  or  not  the  statute  had 
run  for  a  sufficient  time  from  that  event  occurring  to 
give  to  the  plaintiff  in  the  action  a  statutory  title,  the 
onus  t>f  establishing  which  wholly  lay  upon  the 
respondent,  who  was  the  plaintiff*;  but  further,  it  iaonly 
necessary  upoR  this  point  to  say  that  the  judga  who 
tried  the  case  had  the^  best  epportuntty  of  determining 
from  the  iememm  and  manner  of  the*  wk^estes  ift 
giving' their  evidence  vrhieh^  appeared  to  be  mfost  wortll^ 
of  cre^i  and  Ike-  Hair  a^p4e4  tke  evidiBness  of  whldl  it 
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must  be  adawtted  thdr«i  is  abundance,  whioh  supports      ^^^ 
the  continuing   existence    of    the  original    character     Ktait 
of  caretaker,  and  a  Court  of  Appeal  cannot  in  such  a  case     j^^;^^. 

with  propriety  say,  that  his  finding,  which  is  in  such      

plain  accord  with  justice  and  the  integrity  of  parties  ' 

originally  placed  in  b  fidux^iary  relation,  is  in  point  of 
fact  plainly  erroneous.  Nor  would  it  avail  the  respon- 
dent it  it  should  be  established  beyond  all  doubt  that 
the  relation  of  landlord  and  tenant  did  exist  between 
the  father  and  himself,  for,  assuming  the  respondent  had 
been  tenant  at  will  to  his  father  and  that  the  statute 
was  running  in  his  favor  at  the  time  that  the  appellant 
was  sent  up  about  six  years  before  the  action  brought, 
there  is  abundant  evidence  to  justify  a  jury  in  coming 
to  the  conclusion  that  what  occurred  then  evidenced 
the  creation  anew  of  the  relationship  of  landlord  and 
tenant,  and  that  is  the  inference  which  under  the 
circumstances  a  jury  should  draw.  The  fact  of  the  res- 
pondent being  allowed  to  continue  to  remain  upon  the 
land  at  all  after  the  appellant  had  been  sent  up  for  the 
purix>se  detailed  in  the  evidence,  and  the  subsequent 
dealings  of  the  brothers  in  relation  to  the  land  shortly 
before  and  after  the  father's  death,  and  when  the  res- 
pooadent  was  aware  that  the  father  had  left  by  his  will 
the  south  fifty  acres  of  the  N^  of  the  lot  in  question  to 
the  respondent  and  the  residue  to  the  appellant,  tend 
to  support  the  evidence  -of  the  latter,  and  that  evidence, 
if  believed  by  a  jury,  and  I  see  no  reason  to  disbelieve  it, 
would  justify  the  oonclusion,  as  the  proper  inference 
to  be  drawn,  that  a  new  tenancy  at  will  was  created 
waA  was  then  adm^wledged  to  be  in  existence  be- 
tween the  fttther  and  the  re(B(>oadent  so  as  to  create  a 
new  point  of  departure  fer  the  numing  of  the  statute. 
The  question  in  suoh  caee,  as  said  by  Lord  Denman 
m  Doe  Orovei  v.  Orems  (1),  ie  m€Mly  one  as  to  which 

(i).io^ib4ei. 
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1^1  of  two  suppositions  is  most  consistent  with  the  fiEK^ts 
Rtan  in  evidence,  and  that  which  appears  to  be  most 
Rfax.     consistent  with  those  facts  is,  that  if  not  then  in  pos- 

,,  ^  sesfii6n  as  '  agent  or  caretaker  for  his  father  the  res- 

pondent  by  what  passed  between  him  and  the  father's 

agent  acknowledgedtJtimself  to  be  and  agreed  to  be  a 
tenant  at  will  to  his  father.  The  learned  counsel  for  the 
respondent  seemed  to  be  of  opinion  that,  assuming  the 
statute  to  have  begun  to  run  in  favor  of  the  res- 
pondent before  that  interview,  a  verbal  acknowledg- 
ment made  by  the  respondent  in  that  interview  with 
the  father's  agent,  though  made  as  detailed  in  the  evi- 
.  dence  of  the  appellant,  would  not  have  been  sufficient 
within  the  authority  of  Doe  Perry  v.  Henderson,  But 
what  Doe  Perry  v.  Henderson  decided  upon  this  point 
was,  that  the  meie  acknowledgment  by  the  party  in 
possession  verbally  made  that  another  person  was  the 
true  owner  of  the  land  was  not  sufficient  to  stop  the 
running  of  the  statute,  such  an  acknowledgment 
though  made  to  the  true  owner  would  be  quite  con- 
sistent with  the  fact  that .  the  person  making  it  was 
nevertheless  availing,  and  intending  to  avail,  himself  of 
the  continual  running  of  the  statute  in  his  favor,  it  would 
involve  no  acknowledgment  of  there  existing  at  the 
time  the  relation  of  landlord  and  tenant  between  him 
and  the  true  owner,  it  would  be  no  more  than  if  he  said 
to  the  true  owner :  "  You  certainly  have  the  title,  but  I 
"  am  acquiring  it  under  the  statute,"  but  Doe  Perry 
V.  Henderson  does  not,  nor  does  any  case,  decide  that 
the  verbal  acknowledgment  by  a  party  in  posses- 
sion made  to  the  owner  or  his  agent,  that  the  relation 
of  landlord  and  tenant  is  then  existing  between 
the  person  in  possession  and  the  true  owner  is 
not  good  evidence,  as  against  the  person  making 
it,  of  the  £Bkct  of  the  present  existence  of  the  rela- 
tionship 80  as  to  give  a  new  departure  for  the  run- 
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ning  of  the  statute — equally  as  does  the  payment  of  a      ^^^ 
sum  of  money  by  way  of  rent,  it  may  be  for  the  first      Kyan 
time  several  years  after  the  statute  had  begun  to  run,      ^!^/^^, 

but  before  its  efflux,  which  is  but  an  act  in  acknow-      

ledgment  of  the  existing  relationship  of  landlord  and      ' 

tenant  Again,  it  was  urged  that  in  Day  y.  Dap  it  is 
said :  *'  When  the  statute  has  once  begun  to  run  it 
"  would  seem  on  principle  that  it  could  not  cease  to 
"  run  unless  the  true  owner,  whom  the  statute  assumes 
'^  to  be  dispossessed  of  his  property,  shall  have  been 
"  restored  to  the  possession,"  but  the  judgment  goes  on 
to  explain  that  he  may  be  restored  to  the  possession  so 
as  to  control  the  continuance  of  the  running  of  the 
statute  by  three  different  ways — either,  1st,  "  by  enter- 
"  ing  into  the  actual  possession  of  the  property,  or  2nd. 
"  by  receiving  rent  from  the  person  in  occupation,"  the 
payment  of  which  is  but  an  act  in  acknowledgment  that 
the  party  paying  it  is  then  tenant  of  the  party  to 
whom  he  pays  it,  or  8rd.  "  by  making  a  new  lease  to 
*'  such  person  which  is  accepted  by  him,  and  it  is  not 
*'  material  whether  it  is  a  lease  for  a  term  of  years,  from 
"  year  to  year,  or  at  will." 

Now,  Hodgson  v.  Kosper  (1)  and  Day  v.  Day  are  au- 
tborities  that  the  fact  of  such  new  lease  haying  been 
made  and  accepted  by  the  person  in  possession  may  be 
implied  from  acts  and  conduct,  and  certainly  it  appears 
to  me  that  the  acts  and  conduct,  to  which  I  add  expres- 
sions from  which  a  tenancy  at  will  should  be  implied 
to  have  been  then  created,  unless  as  I  have  said  the  res- 
pondent was  then  still  invested  with  the  character  of 
agent  and  caretaker  for  his  father,  are  stronger  than 
were  the  circumstances  which  were  held  to  be  suffi- 
cient for  that  purpose  in  Doe  Oroves  v.  Oroves  (2),  Doe 
Bennett  v.  Turner  (3),  and  Doe  Shepherd  v.  Bayley  (4). 

(1)  3  £.  &  £.  149.  (3)  9  M.  &  W.  643. 

(2)  10  Q.  B.  486.  (4)  10  U.  0.  Q.  B.  310. 
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1381  As  to  the  farther  point  which  was  urged  in  &yor  of 
Ryak  the  respondent's  contention,  nomelyy  that  he  had  been 
j^'        assessed  and  paid  the  taxes  upon  the  land  for  several 

years,  it  is  only  necessary  to  say,  that  by  his  own  shew- 

Gwynno.  J.^^  it  was  provided  by  the  aiiangement  in  virtue  of 
which  he  originally  became  agent  and  caretaker  of  the 
land  for  his  father  that  he  should  be  at  liberty  to  sell 
timber  to  pay  the  taxes,  and  there  is  ample  evidence 
to  shew  that  he  exercised  this  privilege  to  an  amount 
greater,  as  it  would  seem,  than  was  necessary  to  pay 
taxes. 

Upon  the  whole  I  am  of  opinion  that  the  majority  of 
the  Oourt  of  Appeal  for  Ontario  erred  in  reversing  the 
verdict  rendered  by  the  learned  Chief  Justice  who 
tried  the  case,  and  that  this  appeal  should  be  allowed 
and  the  verdict  and  judgment  thereon  of  the  Oourt 
below  in  favor  of  the  appellant,  the  defendant  in  the 
action,  should  be  restored  with  costs. 

Appeal  allowed  with  costs. 

Solicitor  for  appellant :  John  King. 

Solicitors  for   respondent:    Bowlby^    Colquhoun    ^ 

Clement. 
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JOHN  NASMITH Appkll^lnt  ;      1880 

•Nov.  16, 

AND 

ALEXANDER  MANNING Respondent. 

APPEAL  FROJf  THE  COURT  OF  APPEAL  FOR  ONTARIO. 


1881 
•FebVri2. 


i?.   W,  Oo. — Action  hy  creditor  against  a  shareholder — Conditional 
agreement  ^Allotment J  notice  of ^  necessary. 

The  appellant,  a  judgment  creditor  of  the  T,  G,  d:  B,  Railway  Co.j 
sued  the  respondent  as  a  shareholder  therein,  for  unpaid  stock. 
From  the  evidence  it  appeared  that  the  respondent  signed  the 
stock  book,  which  was  headed  by  an  agreement  by  the  subscrib- 
ers to  become  shareholder  of  the  stock  for  the  amount  set 
opposite  their  respective  names,  and  upon  allotment  by  the 
company  ^^of  my  or  our  said  respective  shares  "  they  covenanted 
to  pay  ten  per  cent  of  the  amount  of  the  said  shares  and  all 
future  calls.  The  company,  on  the  1st  July  passed  a  resolution 
instructing  their  secretary  to  issue  allotment  certificates  to  each 
shai'eholder  for  the  amount  of  shares  held  by  him.  Tlie  secre- 
tary prepared  them,  including  one  for  the  respondent,  and 
handed  them  to  the  company's-  broker  to  deliver  to  the  share- 
holders. The  brokers  published  a  notice,  signed  by  the  secre- 
tary, in  a  daily  paper  notifying  subscribers  to  the  capital  stock 
of  the  T.  G,  d;  B,  Railway  Oo,j  that  the  first  call  of  ten  per  cent, 
on  the  stock  was  required  to  be  paid  immediately  to  them. 
The  respondent  never  called  for  or  received  his  certificate  of  allot- 
ment, and  never  paid  the  ten  per  cent,  and  swore  that  he  had 
never  had  any  notice  of  the  allotment  having  been  made  to  him. 
llie  case  was  tried  twice  and  the  learned  judge,  at  the  second 
trial,  although  he  found  that  the  respondent  had  subscribed  for 
fifty  shai*es  and  had  been  allotted  said  fifty  shares,  was  unable 
to  say  whether  respondent  had  received  actual  notice  of  allot- 
ment. 

Hdd,  affirming  the  judgment  of  the  Court  of  Appeal,  that  the  docu- 
ment signed  by  the  respondent  was  only  an  application  for 


*Prbsbkt — Ritchie,  C.  J.,  and  Foumier,  Henryi  Taschereau  and 

Gwyime.  J.  J. 
27 


4i8  StTPRBME  COtJEt  OF  CANADA.     [YOL.  V. 

1880  shares,  and  that  it  was  necessary  for  the  appellant  to  have 

^^'''^  shown  notice  withm  a  reasonable  time  of  the  allotment  of  shares 

9,  to  respondent,  and  that  no  notice  whatever  of  such  allotment 

MAinriKG.  had  been  proved. 

[RitchUf  C.  J.|  and  Owynnt^  J.,  dissenting] 

Appeal  from  a  jadgment  of  the  Court  of  Appeal  for 
Ontario  (1),  reversing  a  judgment  of  the  Court  of  Queen's 
Bench  (2),  and  directing  a  verdict  to  be  entered  for  the 
defendant. 

This  was  an  action  or  proceeding,  in  the  nature  of 
scire  facias  quare  execuiionem  non,  instituted  by  the 
plaintiff,  a  judgment  creditor  of  The  Toronto,  Grey  and 
Bruce  Railway  Company  against  the  defendant,  who,  as 
the  plaintiff  alleges  and  contends,  is  a  holder  of  fifty- 
shares  in  the  capital  stock  of  the  said  company,  of  which 
there  remains  still  unpaid  an  amount  more  than  sufii- 
cient  to  pay  and  satisfy  the  plaintiff's  judgment 

To  the  plaintiff's  declaration  the  defendant  pleaded : 

1.  That  he  was  not  nor  is  the  holder  of  the  said  shares 
as  alleged. 

2.  That  he  was  induced  to  become  the  holder  of 
the  said  shares  by  the  fraud  of  the  said  company,  and 
that  within  a  reasonable  time  after  he  had  notice  of  the 
said  fraud,  and  before  he  had  received  any  benefit  from 
or  in  respect  of  said  shares  or  any  of  them,  and  before 
the  debt  due  by  the  company  to  the  plaintiff  was  incur- 
red, he  repudiated  and  disclaimed  the  said  shares  and 
all  title  thereto  and  all  liability  in  respect  thereof,  and 
gave  notice  thereof  to  the  company,  whereof  the  plain- 
tiff  had  notice. 

8.  That  he  was  induced  to  become  the  holder  of  the 
said  shares  by  the  fraud  of  the  said  company  and  the 
plaintiff,  and  that  he  repudiated  the  stock  after  notice 
of  the  fraud,  as  in  the  second  plea,  and  afterwards,  in 
order  to  defraud  the  defendant,  the  plaintiff,  colluding 

U)  5  Ont.  App.  R  126.  (2)  29  U.  C.  C,  P.  34. 
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with  the  said  company,  instituted  the  action  in  which      1^80 
the  plaintiff  obtained  judgment  against  the  company.       Nasmith 

4.  That  the  company  had  sufficient  goods  to  satisfy  ^^u^^ 
the  plaintiff 's  j  udgment  and  from  which  the  amount  of      — — 
the  execution  could  and  would  have  been  realised,  but 

for  the  fraud  and  collusion  of  the  plaintiff  and  the  said 
company,  whereby  the  sheriff  was  induced  falsely  to 
return  the  said  execution,  as  if  the  said  company  had 
no  goods  and  chattels  in  his  bailiwick  whereof  he  could 
make  the  amount  of  the  said  execution  in  whole  or  in 
part. 

5.  That  it  was  agreed  between  the  defendant  and  the 
said  company  that  if  the  defendant  would  sign  an  agree- 
ment to  take  the  shares,  the  company  would  give  to 
the  defendant  and  one  John  Ginty  a  contract  for  the 
construction  of  the  company's  railway,  and  that  until 
the  said  contract  should  be  given  the  defendant  should 
not  be  bound  by  his  signing  said  agreement,  that  rely* 
ing  upon  such  agreement  of  the  said  company  and  not 
otherwise,  the  defendant  did  sign  the  said  agreement 
to  take  said  shares,  but  that  the  company  have  refused 
to  give  the  said  contract  to  defendant  and  the  said  John 
Ointy. 

The  sixth  plea  is  somewhat  similar  to  the  fifth. 

Issue  being  joined  the  case  came  down  for  trial  before 
Armour,  J.,  without  a  jury  in  the  spring  of  1878,  (the 
evidence  is  set  out  in  the  report  of  the  case  in  29  U.  G. 
C.  P.  84  and  5  Ont,  App.  Rep.  127,)  when  a  verdict  was 
rendered  in  favor  of  the  plaintiff.  Upon  a  motion  to 
set  aside  that  verdict,  a  rule  was  made  absolute  for  a 
new  trial  in  consequence  of  a  then  recent  decision  in 
Denison  v.  Lesslie  { 1)  in  the  Court  of  Queen's  Bench 
and  in  the  Court  of  Appeal  of  Ontario,  and  in  conse- 
quence of  the  construction  which  the  company  by  a 
certificate  of  allotment  produced  at  the  trial  seemed  to 

(1)  3  Ont  App.  R.  536. 
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1880      have  put  upon  the  document  signed  by  the  defendant, 

Nabkith  namely,  that  it  was  only  an  application  for  shares, 

Manning.  'W^i^^  ^^   ^  correct    construction    would,   upon    the 

—      authority  of  several  English  cases,  have  required  a 

response  either  in  writing  or  verbally,  or  by  conduct 

communicating  to  the  defendant  that  the  company  had 

accepted  his  application  and  himself  as  a  shareholder 

before  he  could  be  liable  as  such,  a  point  as  to  which 

there  had  been  no  finding  at  the  trial. 

The  case  accordingly  went  down  to  trial  a  second 
time  and  was  tried  by  Cameron,  J.,  without  a  jury,  who 
by  his  verdict  found :  1.  That  the  defendant  subscribed 
for  fifty  shares  in  the  slock  book  of  the  company,  and 
that  the  fifty  shares  were  allotted  to  him  by  the  com- 
pany, and  that  the  company  sent  notice  to  him  of  calls, 
and  that  his  name  was  published  in  the  Globe  news- 
paper as  a  shareholder,  and  that  he  was  at  the  time  of 
such  publication  a  subscriber  to  the  Olobe,  and  that  all 
was  done  by  the  company  to  give  the  defendant  a  claim 
against  the  company  for  the  stock  and  to  have  any 
benefit  that  might  accrue  therefrom.  He  further  added 
that  he  could  not  say  that  the  defendant  received  actual 
notice  of  the  allotment,  but  he  found  that  the  company 
by  notices  sent  to  his  address  gave  him  notice  of  their 
considering  him  a  shareholder.  Upon  this  verdict 
being  moved  against  the  Court  of  Qaeen's  Bench  after 
argument  held,  that  the  evidence  supported  the  findings 
of  the  learned  judge. 

Upon  appeal  by  the  defendant  to  the  Court  of  Appeal 
of  Ontario,  the  majority  of  that  court  reversed  the 
judgment  of  the  Court  of  Queen's  Bench,  and  ordered  a 
verdict  and  judgment  to  be  entered  for  the  defendant. 
From  that  judgment  the  plaintiff  has  appealed  to  this 
court. 

The  printed  documents  connected  with  the  case,  viz. : 
the  heading  of  the  stock  book,  extract  from  the  minutes 
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of  a  meeting  of  the  directors  of  the  company,  the  form      1880 

of  certificate  of  allotment,  resolutions  and  notices,  &c.,  Nasmith 

are  referred  to  at  length  in  the  judgment  of  Rilchiey  i^iaxnixg 

C.  J.,  hereinafter  given.  

Mr.  Blake,  Q  C,  and  Mr.  Proctor,  for  appellant : 

The  appellant  is  a  judgment  creditor  of  the  Toronto, 
Ore  If  Sf  Bruce  Railway  Company,  incorporated  by  31 
Vic,  c.  40,  Ontario.  The  several  clauses  of  "  The  Rail- 
way Act  "  (1),  relating  to  calls,  shares,  and  their  trans- 
fer, are  expressly  incorporated  therewith. 

By  referring  to  sections  1,  2,  6,  ^,  15,  17, 18,  27  and  28 
of  this  Act  it  will  be  seen  that  in  the  mind  of  the 
legislature  the  word  "  subscriber  "  is  equivalent  to  the 
word  "  shareholder." 

The  paper  signed  by  Manning  was  a  paper  prepared 
by  the  company,  and  was  executed  under  seal.  The 
Act  empowered  the  provisional  directors  to  open  stock 
books,  to  make  a  call  upon  the  shares  subscribed  therein, 
and  to  call  a  meeting  of  the  subscribers  for  the  organi- 
zation of  the  company,  and  it  was  in  pursuance  of  this 
statute  that  the  subscription  of  the  respondent  was 
made  in  the  company's  stock  book  under  his  hand  and 
seal.  It  seems  fanciful  to  give  decisions  in  this  coun- 
try based  on  decisions  of  another  country  where  an  en- 
tirely different  mode  of  dealing  with  subscribers  exists. 
We  all  know  of  the  mania  that  prevailed  in  England 
some  years  ago,  to  get  stock  in  a  joint  stock  company. 
It  was  sufficient  to  announce  that  a  company  was  being 
organized,  the  eagerness  of  the  public  was  such  that 
there  were  immediately  more  applications  for  stock 
than  was  wanting,  and  it  was  only  after  allotment  that 
the  applicants  could  be  said  to  be  shareholders. 

The  document  signed  by  respondent  being  a  covenant 
to  pay  under  seal,  the  assent  of  the  company  thereto  is 

(1)  Con.  Stat.  Can.,  c.  G6. 
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1S80  sufficient,  and  such  assent  might  be  inferred,  if,  as  in 
Nasmith  this  case,  it  was  not  repudiated  by  the  company ;  but 
aIa.vnixg   *^^  evidence  shows  the  company  did  actually  assent  to 

the  subscription,  and  sent  respondent  notices  to  pay 

calls. 

The  earliest  decision  on  this  point  in  our  courts  was 
that  given  by  the  Court  of  Common  Pleas  in  the  case 
of  Smith  Y .  Spencer  (1);  so  again  in  Lake  Superior 
Navigation  Co.  v.  Morrison  (2) ;  so  again  in  European 
Sf  North  American  Railway  Co.  v.  McLeod  (8). 

Now,  what  are  the  admitted  facts  as  to  the  mode  in 
which  Mr.  Manning  became  what  he  did  become. 

The  capital  stock  of  the  company  was  $3,000,000.  It 
was  never  contemplated  to  get  more  than  10  per  cent,  of 
that  amount  subscribed,  the  intention  of  the  provisional 
directors  being  to  get  a  respectable  list  of  TorotUo 
shareholders  in  order  to  induce  the  counties  to  give  the 
company  municipal  aid.  Accordingly,  after  a  deal  of 
manipulation  and  canvassing,  Mr.  Laidlata,  one  of  the 
most  active  provisional  directors,  and  Mr.  Campbell^  the 
company's  broker,  siicceeded  in  getting  subscriptions 
for  their  stock  to  the  amount  of  |800,000,  the  amount 
required  for  organization.  Mannins:  was  induced  to 
subscribe  stock  at  the  instance  of  Mr.  Laidlaw  This 
subscription  was  admitted  by  him,  although  at  first  he 
alleged  it  was  conditional,  and  his  main  defence  was 
that  he  was  only  to  become  a  shareholder  on  his  getting 
the  contract  to  build  the  company's  road  about  to  be 
constructed  in  connection  with  one  John  Ointy^  who 
was  also  a  partner  of  his  in  building  another  road. 
The  court  held  this  defence  could  not  avail  him,  but 
in  the  latter  stage  of  the  proceedings  he  thought  it 
better  to  say  he  was  not  a  shareholder  at  all.  But  how 
can  i  c  bo  seriously  contended  that  the  company  who 

(I)  '2U.  C.  C.  P.  281.  (2)  22  U.  C.  C.  P,  217,  220. 

(3)  3  Pug8.N.B.  3,34,  35,  40. 
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wanted  all  the  subscribers  they  could  get,  who  sent  out  ^^^ 
brokers  canvassing,  intended  to  take  conditional  sub-  nIsmTtu 
scriptions  ?  There  was  no  danger  of  any  subscriber  ^^^jJij^^ 
not  having  his  stock.  It  was  even  deemed  necessary  to 
publish  the  stock  sheet,  in  order  to  show  who  were 
interested  in  the  scheme,  and  that  the  company  was 
bond  Me  organized.  All  this  was  known  to  Mr. 
Manning,  and  we  are  entitled  to  contend  that  what  took 
place  is  real  evidence  of  his  becoming  a  shareholder. 
Then,  also,  it  is  in  evidence  that  he  not  only  consented 
to  sign  the  list  of  subscribers  which  was  published, 
but  he  aided  publicly  the  directors  in  getting  munici- 
pal bonuses  and  aid.  This,  it  is  argued,  does  not  prove 
he  had  knowledge  of  the  allotment,  but  surely  he  knew 
he  was  a  shareholder,  and  if  anything  more  was  to  be 
done,  it  was  only  some  mere  formal  matter.  Under  all 
these  circumstances  we  have  very  strong  evidence  to 
sustain  that  construction  upon  which  we  primarily 
rely,  i,  «.,  that  the  effect  of  signing  this  document  was 
to  create  that  relation  between  the  company  and  the 
respondent  as  to  make  him  a  subscriber.  Within  the 
four  corners  of  this  paper  we  find  a  perfect  contract, 
the  minds  of  both  parties  were  brought  together. 

The  second  point  relied  on  is,  that  if  it  was  an  im- 
I>erfect  contract,  the  only  condition  was  the  '  allotment," 
and  upon  allotment,  and  not  upon  '*  notice  of  allotment," 
the  respondent  became  a  shareholder.  What  the  court 
of  appeal  has  done  is  this  :  that  they  have  interpolated 
the  words  "  upon  notice  of"  in  this  document  under 
seal.  They  have  not  taken  into  consideration  that  ac- 
ceptance by  the  subscriber  had  taken  place.  Now,  there 
can  be  no  doubt  that  an  allotment  was  made,  and  we 
cannot  therefore  be  hampered  with  this  objection,  for 
the  evidence  shows  that  the  company  sent  re8i>ondent 
calls  to  pay. 

If  notice  of  allotment  w^e  necessary  it  may  be  implied 
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1880  from  the  facts  of  the  case,  or  the  conduct  of  the  parties ; 
Nasmith  and  the  court  of  first  instance  having  found  that  respon- 
Ma!«wg   ^^^*  ^^  aware  of  the  company's  acceptance  of  his  sub- 

— —  scription,  or  was  in  a  position  to  have  known  the  same 
and  could  have  taken  advantage  of  any  benefit  which 
might  have  resulted  from  the  acceptance  of  himself  as 
a  shareholder,  consequently  he  is  liable.  Levitas* 
Case  (1) ;  WheaUroJt  Case  (2) ;  Pritchard  v.  Walker  (8) ; 
Crawley's  Case  (4) ;  Fletcher's  Case  (6). 

If  the  respondent  expected  or  required  notice  of  the 
allotment  or  call,  he  should  have  taken  pains  to  have 
informed  himself  when  the  same  was  made,  for  there 
was  a  duty  upon  him  to  pay  the  calls  made  by  the 
directors.  Sec.  48,49  and  50,  Con.  Stat.,  c.  66.  Sparks 
V.  The  Liverpool  Water  Co.  (6) ;  Aylesbury  Railway  Co. 
V.  Mount  (7). 

The  cause  having  been  twice  tried,  and  a  verdict  on 
both  trials  having  been  for  the  plaintiff  upon  evidence 
deemed  sufficient  by  the  learned  judges  who  tried  the 
case,  and  the  same  having  been  expressly  approved  of 
by  the  court  below,  the  Court  of  Appeal  should  not  have 
turned  the  verdict  so  obtained  into  a  verdict  for  defen- 
dant, but  should  have  ordered  a  new  trial.  Merchants^ 
Bank  v.  Bostwick  (8). 

The  following  authorities  were  also  cited  and  com- 
mented on  by  counsel :  Denison  v.  Lesslie  (9) ;  Chun's  Case 
(10);  Nixon  v.  Hamilton  (11);  Harrison's  Case  (12); 
Moore  v.  Murphy  (13). 

Mr.  Ferguson,  Q.  C ,  for  respondent : 

If  the  true  construction  and  meaning  of  the  document 

(1)  L.  R.  3  Ch.  36.  (7)  4  M.  &  a  651. 

(2)  29  L.  T.  324.  (8)  28  U.  C.  C.  P.  465. 

(3)  24  U.  0.  C.  P.  434,  472,  477.  (J)  43  U.  C.  Q.  B.  22. 

(4)  L.  R.  4  Ch.  322.  (10)  L.  R,  3  Ch.  App.  40. 

(5)  17  L.  T.  136.  (11)  2  Or.  k  Wal.  364. 

(6)  13  Yes.  428.  (12)  L.  H.  3  Ch.  638, 

(18)  17  U.  0.  C.  P.  444. 
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signed  by  respondent,  is,  that  it  was  not  an  application      ^^^ 
for  shares,  but  a  subscription  withaut  any  condition,  I   Nasmitu 
must  admit  the  authorities  cited  by  the  learned  counsel  ^/^^^^^ 

for  appellant  have  great  weight ;  but  if  it  is  only  an      

application  for  shares,  and  that  on  the  face  of  the  docu- 
ment itself  there  was  something  else  to  be  done,  it  is 
clear  the  company  have  no  right  against  the  respondent 
until  they  do  that  farther  act — so  I  say  that  upon  sign- 
ing this  document  respondent  did  not  become  eo  instanti 
a  shareholder.  By  this  document  the  company  need 
not  allot  unless  they  choose,  and  therefore  at  that  time 
there  was  no  complete  contract,  the  mind  of  the  com- 
pany and  of  the  subscriber  had  not  yet  come  to  any 
decision  as  to  the  ownership  of  the  $5,000  stock. 

In  this  document  which  is  said  to  be  the  stock  book, 
we  find  the  expression  '^upon  allotment,"  it  shows 
clearly  that  in  the  minds  of  the  parties  there  was  to  be 
an  allotment.  The  proposal  was  to  take,  if  allotment  is 
made  and  not  otherwise,  and  it  is  upon  these  words 
that  the  construction  of  this  agreement  must  turn.  The 
remedy  sought  is  an  extraordinary  one  given  by  statute, 
and  unless  the  requisites  of  that  statute  were  in  all 
matters  strictly  made  out  by  the  appellant,  he  was  not 
entitled  to  succeed. 

Now,  in  order  to  make  out  that  the  respondent  was  a 
shareholder,  and  liable  as  such  by  reason  of  his  having 
so  signed  the  same,  it  was  necessary  for  the  appellant 
to  prove  that  the  respondent  had  received  notice  of  an 
allotment  of  the  shares,  or  at  least  that  there  had  been 
a  response  to  this  application  received  by,  or  communi- 
cated to,  the  respondent,  stating,  or  to  the  effect,  that 
the  said  company  had  accepted  his  application  and 
himself  as  a  shareholder  of  the  said  shares,  and  this 
within  a  reasonable  time  after  the  making  of  such 
application,  and  in  this  respect  the  evidence  adduced 
by  the  appellant  entirely  Mled,  and  there  was  a  positive 
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1880  denial  by  the  respondent  of  his  haying  received  any 
Nasmitb  such  notice  of  allotment  or  response.  It  was  not  proved 
*£  *•,       that  there  was  any  verbal  response  to  the  said  applica- 

tion,  even  if  that  were  possible  and  would  be  sufficient. 

Nor  was  it  proved  that  any  letter  or  other  document 
containing  any  such  response  was  delivered  to  the  res^ 
pondent  or  even  mailed  to  him,  if  this  last  could  have 
been  held  sufficient  in  the  face  of  the  respondent's  denial 
of  the  receipt  of  it,  which  it  could  not.  Nor  was  it 
proved  that  the  respondent  had  any  knowledge  of  an 
allotment  of  the  said  or  any  shares  to  him,  and  besides, 
it  appears  by  the  evidence  and  the  circumstances  thereby 
disclosed,  that  a  long  series  of  years  passed  away  after 
the  time  of  the  said  application  during  which  neither 
the  said  company  nor  the  respondent  considered  that 
the  respondent  was  such  shareholder,  and  for  these 
reasons  it  was  not  established  that  the  respondent  was 
such  shareholder,  and  the  judgment  of  the  court  below 
is  correct  and  should  be  affirmed.  Denison  v.  Lesslie 
(1) ;  RedpatVs  case  (2) ;  WaWs  case  (8) ;  PelUUCs  case 
(4) ;  Gunn's  case  (5) ;  British  American  Tel.  Co,  v.  Colson 
(6) ,  Kipling  v.  Todd  (7) ;  Ness  v.  Angus  (8). 

The  newspaper  publication  and  the  publication  of 
list  of  shareholders  relied  upon  by  the  appellant  as 
being  some  evidence  that  the  respondent  had  notice  or 
knowledge  that  the  company  had  accepted  the  said 
application  and  the  respondent  as  a  shareholder,  were 
not  evidence  against  the  respondent,  and  besides,  know- 
ledge  of  them  was  not  brought  home  to  the  respondent 
by  the  evidence. 

The  findings  of  the  learned  judge  who  tried  the  cause 
were  not  sufficient  to  warrant  the  entry  of  a  verdict  for 


(1)  8  Ont.  App.  B.  536. 

(5)  L.  R.  3  Ch.  40,  55. 

(2)  L.  RllEq.  86. 

(6)  L.  R.  6  Ex.  108. 

(3)  L.  R  15  £q.  18. 

(7)3.0.  P.  D.  350. 

(4)  L.B.2Ch.527. 

(8)  3  Ex.  805.^ 
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the  plaintiff  (the  appellant),  nor  were  the  said  findings      18^0 
supported  by  the  evidence,  and  it  was  competent  to    nTsmith 
the  court  below,  if  necessary,  to  reverse  these  findings,  -^j^^^j^q 

they  being  based,  at  least  in  part,  upon  inferences  of     

fact  drawn  by  the  learned  judge,  from  facts  stated  in 
the  evidence  and  not  resting  upon  different  degrees  of 
credibility  considered  to  be  due  to  the  witnesses  from 
their  demeanor  before  the  court,  and,  moreover,  I  submit 
there  was  no  finding  on  the  point  for  which  the  case 
was  sent  back  The  Glannibanta  (1);  in  re  Randolph 
(2). 

The  learned  counsel  also  referred  to  and  relied  upon 
the  authorities  following:  Household  Fire  Insurance 
Company  v.  Grant  (8) ;  Reed  v.  Harvey  ( \) ;  Byrne  v.  Van 
Tienhoven  (5) ;  Jones  v.  Hough  (6) ;  McCraken  v.  Mc- 
Iniyre  (7) ;  Nasmith  v.  Manning  (8). 

Mr.  Blake,  Q.  C,  in  reply. 

KiTOHiE,  0.  J. : — 

The  Toronto,  Chey  8f  Bruce  Railway  Co.  was  incor- 
porated by  31  Fic,  c.  40  of  the  Ontario  Legislature, 
by  the  second  section  of  which  act  certain  clauses  of 
the  Bail  way  Act  of  the  Consolidated  Statutes  of  Canada 
are  incorporated  with  and  to  be  deemed  a  part  of  this 
act,  viz : — 

The  Beveral  clauses  of  the  Railway  Act  of  the  Consolidated  Statutes 
of  Canada,  and  amendments  with  respect  to  the  first,  second,  third, 
fourth,  fifth  and  sixth  clauses  thereof,  and  also  the  several  clauses 
thereof  with  respect  to  "interpretation,"  "incorporation,"  "powers," 
"  plans  and  surveys,"  "  lands  and  their  valuation,"  "  highways  and 
bridges,"  "fences,"  "tolls,"  "general  meetings,"  "president  and 
directors,"  "  their  election  and  duties,"  "  calls,"  "  shares  and  their 
transfers,"  " mtunicipalities,"  "shareholders,"  " actions  for  indemnity 
and  fines  and  penalties,  and  their  prosecution,"  "  by-laws,  notices, 

(1)  1  P.  D.  283.  (5)  6  C.  P.  D.  344,  348. 

(2)  I  Ont.  App.  R.  315.  (6)  5  Ex.  D.  115. 122. 

(3)  4  Ex.  D.  216.  (7)  1  Can.  8.  C.  R  479,  526. 

(4)  5  Q.  B.  D.  184,  (8)  29  U.  C.  C.  P.  62, 53. 
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1881       &c./'  '' working  of  the  railway/'  and  "  general  proviBions/'  shall  be 
^J"^"""^       incorporated  with  and  be  deemed  to  be  a  part  of  this  act,  and  shall 

XiASMITS 

0.         <^PP^y  ^o  ^^^®  ^^^^  company  and  to  the  railway  to  be  constructed  by 

Manziino.  them,  except  only  so  far  as  they  may  be  inconsistent  with  the  oxprcFS 

^..  V.   p  J  enactments  hereof,  and  the  expression,  "  this  act/*  when  used  herein, 

....       shall  be  understood  to  include  the  clauses  of  the  said  Railway  Act  so 

incorporated  with  tliis  act. 

Section  14  provides : — 

As  soon  as  shares  to  the  amotmt  of  three  hundred  thousand  dol- 
lars of  the  capital  stock  of  the  said  company,  other  than  by  muni- 
cipalities, shall  have  been  subscribed,  and  ten  per  cent,  thereof  paid 
into  some  chartered  bank,  having  an  office  in  the  city  of  Toronto 
(which  shall  on  no  account  be  withdrawn  therefrom,  unless  for  the 
service  of  the  company),  the  directors  shall  call  a  general  meeting  of 
the  subscribers  to  the  said  capital  stock,  who  shall  have  so  paid  up 
ten  per  cent,  thereof  for  the  purpose  of  electing  directors  of  the  said 
company. 

Section  VI  provides : — 

At  such  general  meeting  the  subscribers  for  the  capital  stock 
assembled  who  shall  have  so  paid  up  ten  per  cent,  thereof,  with  such 
proxies  as  may  be  present,  shall  choose  nine  persons  to  be  the  direc- 
tors of  the  said  company,  and  may  also  make  or  pass  such  rules  and 
regulations  and  by-laws  as  may  be  deemed  expedienty  provided  they 
be  not  inconsistent  with  this  act. 

Section  27  provides : — 

On  the  subscription  for  shares  of  the  said  capital  stock,  each  sub- 
scriber shall  pay  forthwith  to  the  directors  for  the  purposes  set  out 
in  this  act,  ten  per  cent,  of  the  amount  subscribed  by  him,  and  the 
said  directors  shall  deposit  the  same  in  some  chartered  bank  to  the 
credit  of  the  said  company. 

Section  28  provides : — 

Thereafter  calls  may  be  made  by  the  directors  for  the  time  being, 
as  they  shall  see  fit,  pravided  that  no  calls  shall  be  made  at  any  one 
time  of  more  than  ten  per  cent,  of  the  amount  subscribed  by  each 
subscriber. 

By  the  consolidated  statutes  of  Canada  *'  shareholder  *' 
shall  moan  any  subscribar  to  or  holder  of  stock  in  the 
undertaking,  and  shall  extend  to  and  shall  include  the 
personal  representatives  of  the  shareholder. 
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Under  lieadin<r  "  shareholder  :" 


1S81 


Each  shareholder  shall  be  individually  liable  to  the  creditors  of    Nasmftr 
the  company  to  an  amount  equal  to  the  amount  unpaid  on  the  stock   <.  j.    ^* 
held  by  him  for  the  debts  and  liabilities  of  the  company,  and  until         ' 
the  whole  amount  of  his  stock  has  been  paid  up,  but  shall  not  be  Ritchie,G.J. 
liable  to  an  action  therefor  before  an  execution  against  the  company 
has  been  returned  unsatisfied  in  whole  or  in  part,  and  the  amount 
due  on  such  execution  shall  be  the  amount  recoverable  with  costs 
against  such  shareholder. 

This  being  the  state  of  the  law,  the  company  prepared 
a  stock  book  and  solicited  subscriptions  to  stock,  and  the 
plaintiff  signed  the  stock-book  containing  this  agree- 
ment : 

EXHIBITS. 
(1) 

HEADING  OF  8T00E*B00K. 

We,  the  several  persons,  firms  and  corporations  whose  names  and 
seals  are  hereunto  subsciibed,  severally  and  respectively  agree  to 
and  with  the  Toronto,  Orej  and  Bruce  Railway  Company,  and  bind 
ourselves,  oiu*  executors  and  administrators  or  successors  respectively, 
to  become  holders  of  the  capital  stock  of  the  Toronto,  Grey  S  Bruce 
Railway  Company  {or  the  number  of  shares  of  one  hundred  dollars 
each,  and  amounts  set  opposite  to  our  respective  names,  and  upon 
the  allotment  by  the  said  company  of  my  or  our  said  respective 
shareS;  we  severally  and  respectively  agree  to  pay  to  the  said  com- 
pany ten  per  centum  of  the  amount  of  the  said  shares  respec- 
tively! and  to  pay  all  future  calls  that  may  be  made  on  the  said 
shares  respectively ;  provided  always,  that  no  calls  shall  be  made 
until  sixty  days  shall  have  elapsed  from  the  time  that  a  previ- 
ous call  was  made  payable,  and  no  call  shall  exceed  ten  per  centum 
of  the  amount  subscribed. 

Toronto,  April,  1869. 


isee. 

Name. 

Naof 
sharea 

Amt. 

Seal. 

Seal. 
Seal. 

Resi- 
dence. 

Amt 
Paid. 

li)p.o. 

Witness. 

May  U 
Jane  19 

TohnOinty...  . 
Alex.  Manning. 

40 
60 

6,000 

Toronto 
Toronto 

N.  Bamhart. 
O.J.  Campbell. 

(2) 

Extract  from  the  Minutbs  of  ▲  Mbbting  of  tu8  Directobs  of  the 

Toronto,  Grrt  &  Bruce  Railway  Company,  hbu)  on  1st  July,  1869. 

The  president  stated  that  on  the  previous  evening  the  amount  of 
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1881       stock  required  by  the  charter  fororganudng  the  companyi  vis.,  $300^000, 
N^^BiiiTii   ^^  ^^  heen  subecribed,  and  that  therefore  it  was  necessaiy  at  once 
0.         to  devise  means  to  collect  and  pay  into  the  bank  the  first  instalment 
^L&VMN'O.  of  ten  per  cent,  on  the  shares,  so  that  the  meeting  for  the  election  of 
RitchioC J  ^^^^^^^^^  ^^^  organizing  the  company  could  be  called  at  as  early  a 
date  as  possible ;  the  brokers,  Messrs.  Oamphell  d:  Oasstls,  were  in- 
structed at  once  to  collect  the  first  instalment  of  ten  per  cent  on 
the  stock,  and  to  have  the  amount  required  by  law,  viz.,  $30,000,  paid 
into  the  bank  to  the  credit  of  the  company  before  Saturday,  the  10th 
July,  so  as  to  enable  an  advertisement  calling  the  general  meeting  of 
the  shareholders  to  appear  in  the  Ontario  Qazeite  of  that  date ;  the 
secretary  was  also  instructed  to  prepare  advertisements  for  the 
Ontario  and  Dominion  Gazettes^  and  such  other  papers  as  were  neces- 
sary, calling  the  meeting,  the  date  of  which  was  left  to  be  decided  by 
the  solicitor ;  the  secretary  was  also  instructed  to  issue  allotment 
certificates  to  each  shareholder  for  the  amount  of  shares  held  by 

him. 

(Signed,)  John  Gordon, 

(3) 
Form  of  Certificate  of  Allotment. 

Toro^itOf  1st  July,  1869. 
To  Alexander  Manning ^  Esq.,  Toronto  : 

This  is  to  certify  that  the  Toronto,  Grey  &  Bruce  Railway  Com- 
pony  J  in  accordance  with  your  application  for  fifty  shares  of  $100 
each  of  their  capital  stock,  have  allotted  to  you  fifty  shares,  amount- 
ing to  $5,000,  the  first  instalment  of  ten  per  cent,  thereon  being  pay- 
able forthwith,  and  all  future  calls  to  be  made  at  a  rate  not  exceeding 
ten  per  cent  on  the  amount  of  said  shares,  and  at  intervals  of  not 

less  than  sixty  days. 

IT.  Sutherland  Taylor, 

Secretaiy 

Form  of  Enborssmbxt  on  Notice. 

$500.  Toronto,  3rd  July,  1869. 

Received  from  the  within-named  the  sum  of  five  hundred  dollars, 
being  amount  of  first  instalment  of  ten  per  cent  oa  the  amount  of 
stock  allotted  by  the  within  certificate. 

Oamphell  dt  Oassele 

(4) 
CoFT  ov  A  RasoLunoK  Pabsbd  at  the  Mebtiho  of  the  Shareholdbbs 

HELD  ON  IOth  August,  1869. 

It  was  then  moved  by  Mr.  John  L,  Blaikie,  seconded  by  Mr.  Ginty, 
and  unanimously  resolved,  That  the  Directors  this  day  elected  be 
instructed  to  pay  an  amount  not  exceeding  four  dollars  per  meeting 
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to  ihe  provisional  directors  for  each  meeting  which  they  have  sever-       1881 

ally  attended.  -Kr^^^""^ 

Yours  truly,  Nasmith 

(Signed,)  W*  Sutherland  Taylor^  Maxxino. 

Sec-Treas.        ^  — ^ — 
NoTiOB  PuBUSHKD  iw  *'  Globe."  Ritchie,aj. 

Toronto,  Gbby  &  Bruob  Railway  Notice. 
Subscribers  to  the  capital  stock  of  the  Toronto ,  Grey  S  Bruce  Rail- 
way  Company  are  hereby  notified,  that  the  first  call  of  ten  per  cent, 
on  the  stock  is  required  to  be  paid  immediately  to  the  brokers  of 
the  company,  Messrs.  Campbell  A  Casaela,  60  King  Street  EcuU 

By  order, 
(Signed,)  W.  Sutherland  Taylor^ 

Secretary. 

The  above  notice  appeared  in  the  daily  Globe  from  the  2nd  to  the 
9th  July,  1869. 

(5) 
Toronto,  Grby  k  Brucb  Railway. 
Take  notice,  that  a  further  call  of  ten  per  cent,  on  the  capital 
stock  of  the  Toronto^  Grey  S  Railway  Company  has  been  authorized 
by  the  directors,  and  that  the  same  is  payable  at  the  company's 
offices,  corner  of  Front  and  Bay  Streets,  Toronto,  on  the  16th  day  of 
May,  1870. 

By  order  of  the  Board. 

(Signed,)        W.  Sutherland  Taylor, 

Secretary. 

The  above  is  a  copy  of  the  notice  for  calls  in  Gazette  on  the  dates 
mentioned  by  the  secretary  of  the  company. 

I  think  on  allotment  by  the  company,  the  sub- 
scribers became  in  fact  and  in  law  shareholders  in  the 
company,  liable  to  pay  to  the  company  ten  per  cent,  of 
the  amount  of  the  shares,  and  to  pay  all  future  calls, 
subject  to  the  proviso  in  the  memo,  so  signed  and 
sealed;  and  they  became  entitled  to  all  priyileges, 
benefits  and  advantages  that  might  accrue  to  such 
shareholders  in  said  company,  and  became  subject  to 
all  liabilities  and  responsibilities  attaching  to  share- 
holders in  the  company. 

The  contract  in  this  case  was  this :  The  company  ap- 
plied to  the  respondent  to  take  shares ;  the  respondent 
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1881      agreed  to  do  80»  and  bound  himself  under  seal  to  pay  a 
Nasmith  percentage  on  allotment^  the  assent  of  the  respondent  to 
'^IjJ^q  the  application  of  the  company,  and  the  binding  agree- 
,  —7-      ment  signed  and  sealed  by  him,  imposed  on  the  company 
'the  binding  duty  of  allotting  the  specified  shares  to 
him,  and  constituted  an  agreement  completed,  binding 
on  both  parties,  which  either  could  enforce,  entirely 
distinguishable  from  an  agreement  merely  resting  on 
an  application  for  shares.    The  applicant  was  the  com- 
pany, and  the  sealed  undertaking  of  the  respondent 
was  the  acceptance  of  the  company's  offer,  and  fixed  on 
the  company  the  obligation  to  allot  them,  and  when  so 
allotted,  they  became  eo  inslatUi  vested  in  the  respond- 
ent.    In  other  words,  the  company  sent  an  offer  by 
which  they  were  bound,  and  under  which,  on  receiv- 
ing back  the  offer  accepted,  signed  and  sealed  by  the 
respondent,  a  contract  complete  and  binding  oh  both 
sides  was  constituted.    This  conclusive  and  binding; 
agreement  on  both  parties  was,  on  the  respondent's 
part,  that  he  should  become  a  shareholder  of  50  shares 
and  pay ;  and,  on  the  company's  part,  that  they  should 
grant  him  the  said  fifty  shares,  and  the  company  being 
under  this  direct  obligation  to  grant  those  shares,  dis- 
charged that  obligation  by  allotting  to  him  the  shares 
in  a  due  and  formal  manner,  and  regularly  placing  him 
on  the  register.    Surely  the  contract  was  then  full,  per- 
fect and  complete ;  a  valid  and  unimpeachable  contract, 
the  effect  of  which  was  to  make  this  respondent  the 
holder  of  60  shares  in  the  company.    I  think  there  was 
quite  eno]igh  to  satisfy  the  judge  who  tried  this  case, 
that  the  respondent  knew  that  the  company  had  acted 
on  the  agreement,  had  treated  him  as  a  shareholder, 
and  had  placed  him  on  the  register,  and  so  had  notice 
that  the  company  had  allotted  to  him  the  stock ;  and 
had  the  application  come  from  the  respondent  to  the 
company,  that  would  have  been  sufficient  to  show  that 
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he  knew  that  the  company  had  assented  to  his  request,      ^^^^ 
and  had  completed  the  contract.    In  fact,  this  is  to  be    NASHira 
gathered  from  defendant  himself                                      "MjLvmva. 
He  says : —  

^  Bitohie^GJ. 

I  am  the  defendant.    I  have  not  and  never  had  any  papers  or 

documents  relating  to  the  shares  in  question  in  this  action.  I  have 
no  allotment  of  shares,  and  never  heard  of  any  allotment.  Some 
eight  years  ago  I  put  my  name  down  for  shares  conditionally  in  the 
Toronto,  Orey  A  Bruce  Railway,  and  in  the  Toronto  <k  Nipissing 
Railway,  I  cannot  swear  what  amount  1  took  in  each }  I  think  it 
may  have  been  about  $5,000  worth  in  the  Toronto,  Orey  &  Bruce,  and 
i2,000  or  $2,500  in  the  Toronto  is  Nipissing,  This  was  just  before 
the  companies  were  organized,  to  the  best  of  my  recollection.  George 
Laidiaw  asked  me  to  take  these  shares.  No  call  was  ever  made  on 
me  for  these.  I  have  never  paid  any  call  or  anything  on  the  Toronto, 
Grey  6:  Bruce  shares.  I  foi-get  what  it  was  that  I  signed.  I  do  not 
know  whether  it  was  the  stock  book  that  I  signed  or  some  other 
paper.  The  proposal  on  the  part  of  Lqidlaw  was  made  on  the  comer 
of  King  and  Church  Streets,  I  think  the  south-west  comer ;  we  agreed 
there,  but  I  cannot  positively  say  where  I  signed.  Mr.  C,  J.  Campbell 
came  up  afterwards,  or  else  Laidiaw  took  Ginty  and  myself  round  to 
his  office.  I  do  not  know  who  was  present  when  we  signed ;  I  think 
that  Gmty  was  there,  and  signed  at  the  same  time  that  I  did.  1 
think  that  Campbell  was  present  when  I  signed.  A  s  far  as  I  recollect, 
there  was  nothing  appearing  in  the  books  in  connection  with  my 
name,  except  my  signature.  I  refused  to  take  stock  in  the  first 
place ;  then  there  was  a  verbal  agreement  made  between  Laidiaw 
and  myself.  I  would  not  have  taken  the  stock  except  for  the  induce- 
ment that  Laidiaw  offered.  He  asked  Ginty  and  myself  to  take 
stock,  and  I  refused.  He  wanted  to  raise  a  large  amount  of  stock 
here,  so  as  to  show  to  the  people  outside  who  were  giving  bonuses 
that  the  people  here  were  contributing  largely  to  the  undertaking. 
lie  agreed  that  if  we  took  stock  we  should  get  the  contract  for  build- 
ing the  road ;  that  we  would  not  be  called  on  to  pay  unless  we  got 
the  contract,  and  he  said  that  if  we  got  the  contract,  under  any 
circiunstances  we  should  not  be  called  on  to  pay  more  than 
ten  per  cent,  upon  the  stock.  Upon  that  agreement  and  con- 
versation we  agreed  to  take  the  stock.  I  think  that  we  each 
took  stock  separately.  We  tendered  for  the  Nipissing  work  and  got 
it ;  we  also  tendered  for  the  Orey  dt  Bruce  Railway  and  did  not  get 
it.  I  supposed  that  the  contracts  would  be  let  by  tender,  but  not 
necessarily  to  the  lowest  tender.  Laidiaw  was  the  only  one  who  had 
28 
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1881       made  the  agreement  with  me.    I  had  been  out  with  him  and  Gorckm 
f^^^^'^       canvassing  for  a  week  in  the  townships.    If  I  got  the  contract  I  under- 
9,         stood  that  my  stock  would  be  paid  out  of  my  estimateS|  but  not  more 
Manmiko.  than  ten  per  cent    I  supposed  that  if  I  had  got  the  contract  I  should 
p. .  TT^p  J  bave  been  in  the  same  position  as  any  other  stockholder.    I  sub- 
'     '  sciibed  to  the  Toronto  4t  NipUting  on  the  same  terms.    They  were 
separate  transactions,  but  Laidlaw  was  acting  in  both  as  the  prime 
originator.    We  got  the  contract  for  the  NipUHng ;  I  paid  up  my 
stock  in  fiill  in  this.    My  stock  was  paid  principally  out  of  my  esti- 
mates.   I  sold  out  my  stock  in  this  road,  and  hold  no  stock  in  it  now. 
Tenders  were  called  for  the  Toronto^  Chrey  is  Bruee,  and  I  put  in  one ; 
the  tender  was  that  of  Manning  is  Oiniy*    I  do  not  know  why  it  was 
refused.    I  cannot  tell  whether  it  was  the  lowest.    When  my  tendef 
was  rejected,  I  did  not  consider  that  I  had  any  stock.    Ko  director 
ever  spoke  to  me  about  my  stock.    I  never  was  asked  to  pay  any 
calls ;  I  may  have  been  notified  when  the  first  call  was  made.  1  never 
wrote  to  the  directors  about  my  stock,  nor  they  to  me.    I  was  sur- 
prised when  I  was  served  with  the  writ  in  this  action. 

By  Mr.  Ferguson^-l  never  at  any  time  paid  anything  on  account  of 
the  stock,  either  when  I  signed  or  afterwards.  It  was  distinctly  agreed 
that  I  was  not  to  pay  anything  on  it  unless  I  got  the  contract ;  without 
this  condition,  I  would  not  have  taken  a  cent's  worth  of  stock.  There 
was  no  connection  between  my  subscriptions  to  the  two  railways 
each  was  a  separate  transaction.  I  did  not  get  the  contract  for  the  To- 
ronto, Grey  is  Bruee  road,  and  never  was  asked  to  pay ;  I  never  Was  a 
shareholder.  I  would  have  been  a  shareholder  if  I  had  got  the  con- 
tract. Mr.  Laidlaw  was  the  moving  spirit  in  the  undertaking; 
there  would  have  been  no  Toronto^  Grey  is  Bruce  Raifway  with- 
out him.  I  do  not  recollect  whether  they  had  the  act  at  the 
time  that  he  solicited  me  to  take  stock :  he  was  the  chief  actor 
in  soliciting  stock.  Xhe  Toronto ,  Grey  is  Bruce  Eailway  is  in 
operation,  and  there  is  a  large  amount  of  rolling  stock  in  use  on 
it,  and  the  company  has  other  property,  such  as  furniture  and  safes 
at  all  of  their  stations,  and  tools  on  the  line  of  their  railway.  The 
road  runs  through  the  counties  of  Yorkf  Feel^  South  SimcoCf  Grey 
and  Bruce.    Some  of  the  property  I  refer  to  is  in  each  of  these 

counties. 

(Signed,)  Alexander  Manning* 

Certified  a  true  copy. 

(Signed,)  Geo*  M.  Evans. 

(11) 

TOBOHIO,  OBBT  k  BBUOB  BAILWAT  COMPAKT. 

list  of  shareholders  at  3l8t  December,  1877.— Revised  up  to  the 
30th  June,  1877,  and  30th  Sept.;  1877|  and  Slst  Dec.;  1877. 
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Nahb. 


John   Ginty..,, 


Address. 


Toronto, 


Alex.  Manning,  Toronto. 


No.  of 
Shares. 


40 
50 


Calls. 


$3,600 
6,000 


Unpaid. 


00 
00 


1881 


Ami.  paid  up. 


Nasmith 

Manning. 

RitchieicJ. 


But  apart  from  this,  I  tUnk  there  was  a  completed 
contract,  and  no  notice  of  allotment  was  necessary  to 
constitute  the  defendant  a  subscriber  to  the  stock  and  a 
shareholder. 

It  is  clear  the  company  allotted  the  stock,  60  shares, 
to  the  defendant.  This  is  not  the  ordinary  case  where 
a  person  applies  for  a  maximum  number  of  shares  un- 
dertaking to  accept  them  or  any  less  number,  and  the 
company  is  under  no  obligation  to  give  him  any,  in 
which  case,  I  take  it,  a  reply  to  the  application  is  neces- 
sary, for  the  very  good  reason  "  that  when  an  individual 
applies  for  shares  in  a  company,  and  there  is  no  obliga- 
tion to  let  him  have  any,  there  must  be  a  response  by 
the  company,  otherwise  there  is  no  contract  (1)  ;"  but  in 
this  case  the  application  or  offer  proceeds  from  the  com- 
pany, and  the  answer  comes  from  the  party  applied  to, 
who  signs  the  company's  stock  book,and  who  binds  him- 
self under  seal  to  become  the  holder  of  the  number  of 
shares  set  opposite  his  name,  and  on  allotment  of  his 
shares  agrees  to  pay  a  certain  percentage,  &c.  The  com- 
pany allotted  the  shares,  and  he  was  placed  on  the  regis- 
try, and  this  constituted  a  completed  transaction,  and 
made  him  to  all  intents  and  purposes,  in  my  opinion,  a 
shareholder  in  the  company. 

I  think  there  cannot  be  the  slightest  doubt  that  the 
defendant  did  intend  and  agree  to  become  a  member  in 
praesenti ;  there  may  or  may  not  have  been  an  agree- 
ment or  understanding — I  should  rather  say  simply  an 
expectation — ^that  he  should  get  a  contract ;  but  this, 
whatever  it  was,  was  purely  collateral,  and  as  was  said 


(1)  Per  Lord  Oaimt  in  Elkington*9  case  L.  R.  2  Gh.  635. 


»» 
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*^*      iu  Bridfre'i  case  (1),  "  haying  agreed  to  be  a  shareholder 


Naimits  in  praesenH^  he  oannot  be  heasd  i»  say  that  he  was  not 
Maiomvg.  ^  shareholder  because  of  this  collateral  matter." 
—         See  Elkingtan^B  case  (2k  and  what  was  said  by  Lord 
^      Claims  cited  in  ikis  case. 

But  the  contentiou  set  uj>  on  tjus  point  has  been 
abandoned.  I  think  the  iiuthorities  cleady  establish 
that  no  noticQ  pf  aUotment  in  a  case  of  thia  ^ind  was 
necessary. 

In  the  last  edition  of  Mr.  Leake' $  work»  1878|  on  Con- 
tracta.  p.  86,  it  is  said  : — 

If  a  definite  offer  of  the  sluMM  prooeed  intliefint  instance  from 
the  companyi  or  if  there  be  a  previous  definite  agreement  respecting 
them,  the  application  for  the  shares  in  pursuance  of  the  ofier  or  agree- 
ment may  make  a  complete  contract  without  further  notice  of  allot- 
ment. 

He  cites  Tucker* $  case  (8) ;  Adams'  case  (4) ;  Daviei 
case  (5), 

This  doctrine  was  enunciated  and  acted  on  by  the 
Supreme  Oourt  of  New  Brunswick  in  European  if  North 
America  Ry.  Co.  r.  McLeod  (6),  and  also  in  The  New 
Theatre  Q&mpany  {tinriied) — Bttpxam's  case  (7). 

This  latter  case  is  as  foHows : 

This  company  established  under  the  25  and  26  Vic,  c.  89,  had 
been  ordered  to  be  wound  up.  TMs  ma  an  applieation  on  beMf  of 
thr  ofileial  Uquidator  to  settle  Mr.  jBImmm  on  tiM  Ibi  of  ocmtribatorieB 
iainifsqtoglOQebigefc 

It  of^i^earcd  thatHr*  Bhxoim.  bad  verbally  applied  for  100  shares, 
and  he  was  told  by  the  secretary  that  he  could  haye  them  on  payment 
of  the  deposit.  He  called  at  the  office  of  the  company  in  Comhili 
on  the  25th  ot  April,  1863,  and  handed' to  the  secretary  his  cheque 
te  £ie8ift>»iiie  dep«Hl  qpom  ifaa  ehares  ^  but  befoie  handing  it  over 
hi  miked^^  «KP9ia<f  wben  ha-asiild  bare  the  sharesi  and  was  told 
hy  him  that  bo  Cffnld  hvr^  them  in  a  few  days,  as  the  company  were 
about  to  aUot  them.    He  then  stipulated  with  the  secretary,  that  if 

(1)  L.  B.  3  Ob.  App.  SOB.  (4)  41 L.  J.  C9i<  310. 

«b.  L,Bv2  <ai.Atlii  <S»  41  L. J,  Ch. »«. 

(3)  41  L.  J.  Ch.  17.  (6)  3  Puga.  N.  B.  3. 

(7)  ZiAm'»»^ 


I 
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hedid  not  get  the  slnretkiA  inrdagw^ite  aecretary  would  Mturat       IMl 

kin  theclMiie.    TheckMoewai  duWpndiBtvlbelMtfiken  of  the    ^^^^"^^ 

HMmm 
oompnij.  g, 

Tke  Bhares  were  aotoaUjr  MM^  to  Mr.  BUmam  cm  Uie  27tk  of  Kai«iiv«. 

April  at  a  meeting  of  the  directors,  and  kis  nam*  waa  entered  as  the  ^.f^TT^  . 
aUottee  for  100  shares  in  « the  fiagister  of  allotment  of  shares."  It  ^*^^-^* 
was  not  shown  that  Mr.  BloxanCs  name  had  been  entered  in  the  share 
registry  book  (25  and  26  Vic.^  t,  89,  s.  25).  Mr.  Bloxam  did  not  sign 
anj  wriMack  apptioMlieii  Ibr  tiM  rfureft)  and  n^Mter^ftllMnan^aa 
scrip  certificate  of  the  sharesi  and  no  return  of  the  allvlaaanikaid  «vfif 
been  aent  to  him. 

It  did  not  appear  that  Mr.  Bloxam  had  ever  applied  for  the  scrip 
certificates,  but  he  had  called  at  the  office  in  (kmkhill,  and  found  it 
closed,  and  he  was  told  that  the  company  had  gone  to  pieces,  but  the 
ofiSoe  had  in  fact  been  removed  to  WestminsUr*  He  appeared 
to  have  done  nothing  fiirther,  when,  on  the  ^th  of  July, 
1863,  the  company  was  ordered  to  be  wound  up.  Mr.  Betwyn  and 
Mr.  Beaoanf  for  the  official  Bquidator,  argued  that  Mr.  Stoxam  Ought 
to  be  placed  aa  the  list  of  contributories,  for  the  contract  for  the 
shares  by  application  and  payment  of  the  deposit  was  complete  when 
the  shares  had  been  allotted  to  the  applicant  by  the  company,  and 
that  nothing  further  was  wanted  to  makd  the  allotment  eflfective. 
They  cited  exparU  Tetland  (1);  ex  parte  Ooohnejf  (2). 

Mr.  Roxburgh^  eantrOj  argued  that  no  perfect  and  complete  con- 
tract fixing  Mr.  Bloxam  with  the  ownership  of  any  particular  shares 
existed.  That  an  allotment  alone,  without  notice  to  the  allottee  was 
insufficient,  for  it  was  not  possible  to  know  what  number  of  shares 
had  been  allotted,  or  which  they  were.  That  here  there  had  been 
no  notice,  no  acceptance  of  the  shares,  and  that  no  entry  on  the  share 
registry,  as  required  by  the  act  had  been  proved. 

Thft  Maaier  cfike  IMt$:^ 

I  mtut  hold  Mr.  Bloxitifi  tO  bi»  a  lAmrekolder.  t)b»ibr^'«  case  and 
xVRoficTf  case  detenmao  nns  •  InBt  ix  a  pMnsoti  appMea  loir  sSiares  and 
psjrs  what  is  Decessatry  and  bsB  tbe  shares  allotftedfo  kim  he  beoomea 
a  shareholder,  and  that  the  application  need  net  be  in  wrilmf  . 

Here  Mr.  Bloxam  applies  for  100  shares,  and  he  is  told  he  can  have 
them ;  he  then  pays  a  deposit  of  £100,  the  secretary  promising  ktm 
that  if  they  are  not  allotted  the  cheque  shall  be  returned.  Tliere  is 
a  book  called  a  register  of  aitotment  of  shares  wMek  aoawera  all  the 
requirements  of  a  re^t6r,a&d  in  this  the  aUcitmeBt  to  Mr.  Bloxam 
appears.  It  Lb  true  that  no  further  deposit  is  made^  and  that  no 
notice  of  the  fitust  of  allotment  was  ^ven  to  him.    But  if  the  company 

(1)  5  DeG.  A  Sm.  396,  (2)  26  Beav.  6  4  3  DeG.  ^  J.  170, 
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under  the  winding-up  of  B.  Ck>mpany)  was  that  the  holders  of  shares        1881 
in  B.  Compan J  should  receiye  an  equal  number  of  shares  in  P.  Com- 
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pany.    A  circular  letter  was  sent  by  P.  Company  to  the  shareholders         ^^ 
in  B.  Cempany,  referring  to  these  terms,  and  requesting  the  B.  Makniko. 
shareholders  to  fill  in  a  form  of  application  for  the  shares  to  which  p-fTT^p  * 
they  were  entitled  under  the  arrangement.    A.^  a  holder  of  fifty  ^ 

shares  in  B.  Company,  filled  in  and  returned  this  form,  applying  for 
fifty  shares  in  P.  Company.  The  directors  of  P.  Company  by  resolu- 
tion allotted  to  him  that  number  of  shares.  Before  receiying  notice 
of  allotment.  A,  wrote  to  withdraw  his  application.  After  consider- 
able delay  the  solicitor  of  P.  Company,  to  whom  the  question  of  A^a 
withdrawal  had  been  referred  by  the  directors,  wrote  to  A,,  stating 
(erroneously  as  now  appeared)  that  by  a  resolution  of  the  board  the 
allotment  of  shares  to  him  had  been  oancellod.  The  company  had 
no  share  register,  but  A*8  name  was  entered  in  theu*  allotment  book 
for  fifty  shares,  though  no  particular  shares  were  appropriated  to 
him :  Held,  that  as  soon  as  A^s  application  had  been  accepted  by 
the  company,  there  was  a  binding  contract  between  them  without 
any  notice  of  allotment  being  given  to  A. }  that  even  if  the  resolu- 
tion cancelling  the  allotment  had  been  passed  the  directors  had  no 
power,  under  a  general  authority  to  compromise  proceedings,  <fec., 
contained  in  the  articles  of  association,  to  sanction  A^s  withdrawal  ; 
and  that  as  between  A,  and  the  company  the  entry  in  the  allotment 
book  was  sufiScient. 

Lord  Justice  MeUish  says  in  Davies^  case  (1) : 

The  only  real  question  appears  to  me  to  be  this :  First,  is  there 
not  sufficient  evidence  on  this  statement  that  there  was  an  agree* 
ment  that  Messrs.  Templeman  A  Co.  should  take  the  250  shares 
between  them  ?  It  appears  to  me  that  there  is  sufficient  evidence, 
because  he  says  so.  Then  there  being  that  arrangement,  I  think 
that  the  written  application  having  been  sent  in  by  Mr.  Templeman 
for  200  shares,  and  by  Mr.  Davies  for  fifty  shares,  and  the  company 
having  made  no  objection  to  that,  there  is  sufficient  proof  that  the 
company  assented  to  this  division  of  the  250  shares,  which  were  to 
be  taken  by  Messrs.  Templeman  A  Co.,  in  the  proportion  of  200 
shares  by  Mr.  Templeman  and  fifty  by  Mr.  Daviee.  If  there  had 
been  no  such  previous  arrangement  I  should  certainly  not  have 
thought  that  the  mere  keeping  the  deposits  would  have  been  suffi- 
cient evidence. 

But  assuming  that  there  was,  as  there  appears  to  me  to  have 
been,  a  valid  binding  arrangement  previous  to  the  written  applica- 
tion being  made,  that  Messrs.  Templeman  is  Co.  should  take  between 

(1)  41  L.  J.  N.  &  Eq.  659, 
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1881  had  been  extremely  prosperous,  how  could  the  company  deny  that 

^^^""^  Mr.  Bloxam  was  a  shareholder ;  how  could  they  dispute  the  fact  after 

^^  this  entry  in  their  book  ?    After  accepting  liis  money  they  allot  him 

Mankuio.  these  shares.    The  rights  and  obligations  are  co  extensive,  and  I  must 

-^..  TTV  •  hold  him  to  be  a  contributory. 
BitchieiCJ.  ^ 

—         And  in    Tucker^s  case  (1)  it  was  contended  that 
Tucker  had  never  received  notice  of  allotment  of  the 
shares  to  him,  and  PellatCs  case  (2)  and  BloxanCs  case 
(8)  were  cited. 
In  Tucker''^  case  Bacon,  V.  C,  says  : 

In  order  to  constitute  a  man  a  shareholder,  all  that  was  required  by 
the  provisions  of  the  Companies  Act,  1862,  was  that  he  should  agree 
to  take  shares,  and  that  his  name  should  be  duly  placed  upon  the 
share  register.  These  provisions  had  been  made  for  the  benefit  of 
the  creditors  of  the  company  ;  therefore  in  questions  as  between 
shareholders  and  creditors,  persons  who  had  complied  with  the 
requirements  of  the  act  could  not  be  heard  to  say  that  they  were 
not  shareholders. 

As  regarded  Mr.  TuckeTf  the  evidence  was  not  quite  so  satisfactory. 
He  had,  however,  received  a  letter  and  form  of  application  similar 
to  those  sent  to  Mr.  Browi,  which  form  he  had  filled  up  and  return- 
ed to  the  company,  and  therefore  the  company  was  bound  to  allot 
to  him,  and  he  was  bound  to  take  the  shares  for  which  he  had  so 
applied.  There  was  therefore  a  binding  contract  between  Mr. 
Tucker  and  the  company,  of  which  either  party  might  have  enforced 
tlie  S2>^cific  performance. 

Mr.  Tucker*^s  affidavit,  stating  that  he  had  no  recollection  of  ever 
having  received,  and  that  he  did  not  believe  he  ever  had  received, 
any  notice  of  allotment,  was  not  sufficient ;  but  it  was  immaterial 
whether  or  not  he  had  received  notice  of  allotment,  for  the  contract 
with  the  company  was  complete  immediately  on  his  filling  up  and 
returning  to  the  company  the  form  of  application  for  shares.  Messrs. 
Brown  and  Tucker  must  therefore  be  placed  on  the  lists  of  contri- 
butories. 

The  marginal  note  in  Adam's  case  (4)  is  : 

B.  Company  agreed  to  transfer  their  business  to  P.  Company.  One 
of  the  terms  of  such  agreement  (which  was  sanctioned  by  the  court 

(1)  41  L.  J.  N.  S.  161.  (3)  33  Beav.  529. 

(2)  L.  R.  2  Ch.  527.  (4)  41  L.  J.  N.  8.  Eq,  270. 
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under  the  winding-up  of  B.  Ck>mpany)  was  tiiat  the  holders  of  shares        1881 
in  B.  Company  should  receive  an  equal  number  of  shares  in  P.  Com- 
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pany.    A  circular  letter  was  sent  by  P.  Company  to  the  shareholders         ^^ 
in  B.  Campany,  referring  to  these  terms,  and  requesting  the  B.  Manning. 
shareholders  to  fill  in  a  form  of  application  for  the  shares  to  which  p-xTT^p  j 
they  were  entitled  under  the  arrangement.    A.f  a  holder  of  fifty  * 

shares  in  B.  Company,  filled  in  and  returned  this  form,  applying  for 
fifty  shares  in  P.  Company.  The  directors  of  P.  Company  by  resolu- 
tion allotted  to  him  that  number  of  shares.  Before  receiving  notice 
of  allotment,  A.  wrote  to  withdraw  his  application.  After  consider- 
able delay  the  solicitor  of  P.  Company,  to  whom  the  question  of  A^a 
withdrawal  had  been  referred  by  the  directors,  wrote  to  A.,  stating 
(erroneously  as  now  appeared)  that  by  a  n-solution  of  the  board  the 
allotment  of  shares  to  him  had  been  cancelled.  The  company  had 
no  share  register,  but  A*9  name  was  entered  in  their  allotment  book 
for  fifty  shares,  though  no  particular  shares  were  appropriated  to 
him :  Held,  that  as  soon  as  A^s  application  had  been  accepted  by 
the  company,  there  was  a  binding  contract  between  them  without 
any  notice  of  allotment  being  given  to  A.  ]  that  even  if  the  resolu- 
tion cancelling  the  allotment  had  been  passed  the  directors  had  no 
power,  under  a  general  authority  to  compromise  proceedings,  <fec., 
contained  in  the  articles  of  association,  to  sanction  A^s  withdrawal  ; 
and  that  as  between  A.  and  the  company  the  entry  in  the  allotment 
book  was  sufiScient. 

Lord  Justice  MeUish  says  in  Davies^  case  (1) : 

The  only  real  question  appears  to  me  to  be  this :  First,  is  there 
not  sufficient  evidence  on  this  statement  that  there  was  an  agree* 
ment  that  Messrs.  Templeman  S  Co,  should  take  the  250  shares 
between  them  ?  It  appears  to  me  that  there  is  sufficient  evidence, 
because  he  says  sa  Then  there  being  that  arrangement,  I  think 
that  the  written  application  having  been  sent  in  by  Mr.  Templeman 
for  200  shares,  and  by  Mr.  Daviea  for  fifty  shares,  and  the  company 
having  made  no  objection  to  that,  there  is  sufficient  proof  that  the 
company  assented  to  this  division  of  the  250  shares,  which  were  to 
be  taken  by  Messrs.  Templeman  d:  Co»f  in  the  proportion  of  200 
shares  by  Mr.  Templeman  and  fifty  by  Mr.  Daviea,  If  there  had 
been  no  such  previous  arrangement  I  should  certainly  not  have 
thought  that  the  mere  keeping  the  deposits  would  have  been  suffi- 
cient evidence. 

But  assuming  that  there  was,  as  there  appears  to  me  to  have 
been,  a  valid  binding  arrangement  previous  to  the  written  applica- 
tion being  made,  that  Messrs.  Templeman  A  Co,  should  take  between 

(1)  41  L.  J.  N.  S.  Eq.  659, 
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1881       them  250  sharesi  and  there  not  being  anj  objection  on  the  part  of 

yJ^""^^       the  directors  to  taking  the  deposit,  there  is  sufficient  evidence  to 

1,^         show  that  the  directors  assented  to  the  250  shares  which  Messrs. 

MAKirnro.   Templeman  d:  Co,  agreed  to  take  being  divided  between  Mr.  Temple- 

_..  TTV  T  ^^'^  ^^^  Mr.  Daniu  in  the  proportion  contained  in  their  written 
AitciuefO«J«       ,.    .. 

'       apphoations. 

I  am  of  opinion,  therefore,  that  the. order  of  the  Vioe-Chaacellor  ia 

right,  and  that  this  appeal  must  be  dismissed  with  costs. 

I  am  of  opinion  that  the  defendant  was  liable  in  this 
action,  and  that  the  judgment  of  the  Court  of  Queen's 
Bench  should  have  been  affinned,  and  that  the  appeal 
should  therefore  be  allowed,  and  that  the  judgment  of 
the  Court  of  Appeal  reversing  the  judgment  of  the 
Court  of  Queen's  Bench  should  be  reversed  with  costs 
in  all  the  courts.  _ 

FouRNiEB,  J.,  concurred  in  the  judgment  about  to  be 
delivered  by  Henry y  J. 

HjSNBY,  J.:— 

This  is  an  appeal  from  the  Appeal  Court  of  Ontario. 
^Three  of  the  four  learned  judges  who  heard  the  appeal 
gave  judgment  for  the  respondent,  on  the  ground  that 
it  was  necessary  for  the  appellant  to  have  shown  notice 
within  a  reasonable  time  of  the  allotment  of  shares  to 
him,  and  that  no  notice  whatever  of  such  allotment  had 
been  proved.  The  late  lamented  Chief  Justice  of  that 
court  agreed  that  such  proof  was  necessary,  but  he  was 
of  the  opinion  that  from  the  facts  in  evidence  such 
notice  might  be  inferred.  On  this  latter  point  only  did 
he  differ  from  the  majority  of  the  court.  I  do  not  con- 
sider it  necessary  to  give  my  views  at  any  great  length, 
but  will  commence  by  saying  that  I  entirely  adopt  the 
views  of  the  learned  judges  who  decided  in  favor  of  the 
respondent.  The  document  signed  by  him,  as  I  con- 
sider it,  formed  but  an  offer  on  his  jtirt  to  accept  fifty 
shares  of  the  company's  stock  when  allotted  to  him.  It 
being  under  seal  makes  no  difierenoe  as  to  the  legal 
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constmction  to  be  put  on  it.    It  was  signed  as  an  origi-      ^^^^ 
nal  subscription  or  offer  to  take  stock  in  a  company  not   ^]^tu 
then,  but  subsequently  to  be,  organized.    The  company  ^  ^^• 

did  not  then  exist,  but  was  subsequently  to  be  formed,      

or  not,  according  to  circumstances ;  and  we  must  look  ^^^  ' 
at  this  document  from  a  stand  point  very  different  from 
that  we  should  occupy  in  the  case  of  a  subscription  to 
the  stock  book  of  a  company  already  in  existence.  A 
party  in  the  latter  case  would,  after  his  application  for 
stock  had  been  accepted,  be  called  upon  to  sign  the 
stock  list  in  the  book  of  the  company  kept  for  that  pur- 
pose. Before  a  company  is  formed  there  is  an  offer  on 
the  part  of  those  wishing  to  become  stockholders  to 
take  certain  shares.  It  is  only,  at  the  most,  a  unilateral 
contract,  if  one  at  all ;  and  one  which  could  not  be 
enforced  by  the  party  subscribing.  He  could  not  by 
his  offer  oblige  the  provisional  directors  to  allot  any  of 
the  shares  to  him.  A  larger  amount  of  stock  than 
required  might  be  subscribed  for;  and  no  one  will 
doubt  the  power  of  the  provisional  directors  to  reject 
such  applications  as  they  pleased.  So  up  to  the  time, 
at  least,  of  the  allotment,  any  subscriber  could  withdraw 
his  offer  to  take  the  stock  he  subscribed  for.  The  agree- 
ment in  this  case  was  to  receive  fifty  shares  when 
allotted ;  and  that,  in  my  opinion,  threw  upon  the  pro- 
visional  directors  the  onus  of  not  only  allotting  the 
stock  within  a  reasonable  time,  but  of  giving  him  notice 
that  they  had  done  so,  also  within  a  reasonable  time. 

I  concur  with  the  three  learned  judges  of  the  Appeal 
Court  that  there  is  no  evidence  of  any  notice  of  allot- 
ment.  It  is  in  fact  not  contended  there  was  any,  and 
there  is  no  evidence  of  a  waiver  of  it  by  the  respondent. 
At  the  first  meeting  to  organise  the  company,  nearly 
two  months  after  the  subscriptiom  by  the  respcmdent, 
it  was  decided  to  call  in  t^i  per  cent  of  the  allotted 
Shanes,  but  it  does  mot  appeu  that  a&y  notice  was  given 
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1881  to  the  respondent  of  that  resolution,  and  no  notice 
Nasmitr  given  of  the  allotment.  Suppose  in  the  absence  of  both 
-,  *'        the  respondent  had  been  sued  for  the  recovery  of  the 

ten  per  cent,  of  the  shares,  could  he  not  have  success- 

emy,  J.  {^Wj  resisted  that  claim  for  the  want  of  such  notice  of 
allotment?  The  stock  was  subscribed  for  in  April, 
1869,  and  a  meeting  of  the  provisional  directors  held 
on  the  1st  of  July  following.  At  that  meeting  the 
president  is  reported  to  have  stated  "  that  on  the  previ- 
ous evening  the  amount  of  stock  required  by  the  charter 
for  organizing  the  company,  viz. :  $800,000,  had  all 
been  subscribed,  and  that,  therefore,  it  was  necessary  at 
once  to  devise  means  to  collect  and  pay  into  the  bank 
the  first  instalment  of  ten  per  cent,  on  the  shares,  so 
that  the  meeting  for  the  election  of  directors  and  organ- 
izing the  company  could  be  called  at  as  early  a  date  as 
possible,  &c."  The  minute  goes  on  to  state  that  "  the 
brokers,  Messrs.  Campbell  4*  Cassels,  were  instructed  at 
once  to  collect  the  first  instalment,"  and  have  the 
amount,  |80,000,  paid  into  the  bank  on  the  tenth  of  the 
same  month,  "  so  as  to  enable  an  advertisement  call- 
ing the  general  meeting  of  the  shareholders  to  appear 
in  the  Ontario  Gazette  of  that  date."  The  secretary  was 
also  instructed  to  prepare  advertisements  to  be  inserted 
in  other  papers  calling  the  meeting — the  day  to  be  de- 
termined by  the  company's  solicitor.  The  secretary 
was  "  also  instructed  to  issue  allotment  certificates  to 
each  shareholder  for  the  amount  of  shares  held  by  him." 
By  this  extract  from  the  company's  minutes  it  is 
clearly  shown  that  when  the  respondent  signed  the 
document  in  question  the  company  existed  only  by  the 
charter.  There  were  no  stockholders  or  members.  Even 
the  provisional  directors  were  not  actually  such,and  could 
only  become  so  by  subscribing  and  paying  for  stock. 
There  could  be  no  regular  stock-book  until  the  shares 
had  been  allotted,  which  is  generally  prepared  after  the 
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company  is   organized,  and  therefore   the  document      1881 
signed  by  the  respondent  could  not  be  tortured  into    Nasmith 
one  so  as  to  bind  the  respondent ;  but  let  me  pursue  -^gjJy^^Q 

the  inquiry  a  little  further.    Suppose  on  the  day  of  the      

meeting  to  organize  the  company  and  appoint  directors  ^'"^^ 
&c.,  the  respondent  attended,  but  had  not  paid,  and 
declined  to  pay  the  ten  per  cent.,  would  he  or  any  other 
similarly  situated  be  allowed  to  vote  or  take  part  in  the 
organization  of  the  company?  Sections  11,  18  and 
others  of  the  act  of  incorporation  require  the  10  i>er 
cent,  to  be  paid  before  any  subscriber  could  vote  or  be 
elected  a  director  or  ey^n  called  to  attend  the  first 
meeting  to  organize  the  company.  He  would  have  been 
very  delicately  informed  that  he  was  not  a  stockholder, 
and  denied  the  privileges  of  one.  Any  other  course 
would  be  a  violation  of  the  statute.  If  the  mere  signing 
the  document  in  April  previous  made  him  a  stockholder 
he  could  have  insisted  ui>on  his  right  to  participate  in 
the  proceedings,  and  if  the  amount  of  stock  subscribed 
for  by  him  was  sufficient  he  might  have  been  elected  a 
director.  That  would  be  the  necessary  legal  result  of 
the  position  he  would  so  claim,  but  who  would  venture 
to  assert  that  by  his  mere  signature  to  the  document  in 
question  he  could  acquire  such  a  position,  and  yet  to 
bind  him  as  a  shareholder  it  becomes  necessary  to  admit 
the  position  I  have  stated. 

The  appellant  claims  that  the  respondent  was  a  share- 
holder in  the  company  from  the  time  of  the  allotment 
of  shares,  but  if  the  signature  of  the  respondent  to  the 
agreement  was  sufficient  to  bind  him,  then  no  allotment 
was  necessary  to  be  shown.  If  the  agreement,  how- 
ever, is  not  sufficient  alone,  and  that  the  allotment  was 
necessary,  does  it  not  legitimately  follow  that  a  notice 
of  it  became  necessary  ?  If  the  signature  of  the  respon- 
dent, was  to  the  regular  stock  book  of  the  company  after 
being  organized,  no  allotment  would  require  to  be 
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1881      shown,  and  does  not  the  acknowledged  neceaaity  for 

NASMira  ahowing  the  allotment  at  the  aame  time  chsracteriKe 

^  ^'        the  document  signed  as  an  incomplete  contract  ?    If  so 

incomplete,  does  it  not  necessarily  require,  to  complete 

llenry,  J.  .^^  ^j^^^  notice  should  have  been  proved  of  the  allotm^it 
within  a  reasonable  time.  I  cannot  see  how  the  com- 
pany at  the  time  of  the  judgment  at  the  suit  of  the 
appellant  against  the  oomiwny  could  hav«  enforced  the 
contract  as  one  fully  completed  against  the  roepondent. 
He,  in  fact,  never  was  a  shareholder  in  the  company, 
and  the  company  never  during  the  seven  or  eight 
years  after  he  signed  the  document  treated  him  as 
such.  He  never  was  called  upon  to  pay  any  call  on  his 
shares,  never  had  any  notice  to  attend  a  meeting  of  the 
company,  nor  did  he  attend  amy.  I  am  free  to  admit 
that  if  he  at  any  time  became  a  shareholder,  the  oon* 
I>any  oould  not  by  laches  or  otherwise  release  him  Atom 
his  liability  to  its  ereditors,  aad  that  nothiiig  but  the 
payment  in  taU  of  his  stock  would  release  Urn ;  but  I 
have  been  unable  to  realise  his  positiMi  as  being  at  any 
period  a  stockholder.  Onos  a  stookhrider,  a  subscriber 
to  the  regular  stock  book,  which  latter  itself  would  show 
him  to  be  one,  I  am  free  to  admit  that  if  he  beeam«  a 
delinquent  in  the  payment  of  subsequent  calls,  he 
might  by  the  by-laws  be  incapacitated  from  voting  at 
or  taking  part  in  any  meeting  of  the  company,  but  still 
be  liable  to  the  company  or  its  judgment  creditoiv  for 
any  balance  due  on  his  sto<^ ;  but  tiiat  I  hold  is  not  ther 
case  here. 

The  statutes  make  the  shardiolders  answerable  to 
creditors  for  the  amount  due  on  their  stock  to  the  com*' 
pany,  but  do  not  include  those  who  j/terelj  sigt^eda 
conditional  agreement  to  take  stock  when  alietted,  and 
whoee  contract  is  left  open  for  wiemt  of  notioe  of  such 
allotment.  Sec.  80  of  chapter  66  of  the  Oonsolidated 
Stottites,  referred  to  in  the  Act  of  Ineorperatien^  prori^es 
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for  the  liability  of  its  shareholders  thus  :  "  Each  share-      1^81 
holder  shall  be  individaally  liable  to  the  creditors  of  NisMna 
the  company  to  an  amount  eqaal  to  the  amount  unpaid  «,  ^' 

of  the  stock  held  by  him,"  &c.  It  will  be  observed  that      

the  only  term  used  is  'shareholder/  and  he  is  to  be  ^^^' 
held  liable  "  to  an  amount  equal  to  the  stock  held  by 
him."  la  either  case,  in  order  to  make  him  liable  he 
must  bo  a  shareholder  holding  stock  in  the  com- 
pany, or  the  right  to  do  so.  Sub-sec.  19,  sec.  2  of 
the  same  act|  defines  the  term  "  shareholder."  ''  The 
word  shareholder  shall  mean  every  subscriber  to 
or  holder  of  stock  in  the  undertaking,  &c."  But 
the  term  subscriber  to  stock  is  one  who  by  his 
own  act  and  that  of  the  company  becomes  a  sub- 
scriber. No  one  can  be  a  subscriber  to  stock  so  as  to 
make  him  a  shareholder  without  the  concurrence  of  the 
company  through  its  officers.  I  must  say  I  think  the 
evidence  of  his  ever  having  been  a  shareholder  is  wholly 
insufficient. 

By  the  charter  the  provisional  directors  were  author- 
ized to  open  stock  books,  but  they  could  be  only  pro- 
visional, and  it  would  be  as  monstrous  in  my  opinion 
to  bind  the  subscribers  thereby  absolutely  as  it  would 
be  to  bind  the  provisional  directors  to  allot  shares  to 
every  one  who  subscribed  for  them.  The  provisional 
directors  guarded  themselves,  for  what  reason  we  need 
not  inquire^  by  inserting  the  words  *'  when  allotted," 
but  as  I  look  at  the  document,  I  am  of  opinion  they 
had  also  the  inherent  right  to  reject  the  application  of 
any  subscriber  they  pleased.  The  true  legal  meaning 
in  my  opinion,  of  the  document  signed  by  the  respon- 
dant«  anomita  to  this  and  to  nothing  more :  "  I  hereby 
undertake  to  take  and  pay  tox  fifty  shares  in  your  com- 
pany if  allotted  to  me.  I  will  wait  a  reasonable  time 
for  yoor  aceeptanca  of  my  ofier,  and  if  in  the  meantime 
I  hear  nothing  fixun  you  I  shall  conclude  yon  have  not 
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1881  accepted  my  ofier,  and  shall  otherwise  dispose  of  the 
N:;;;rTH  funds  I  ehaU  keep  for  that  reasonable  time  uninvested 
Manning   *^^^  Unemployed."    What  the  provisional  directors  did 

after  the  respondent  subscribed  was  known  to  them, 

*" '  V-^  *  but  not  to  him.  The  charter  authorized  the  issue  of 
stock  to  the  extent  of  a  million  dollars,  and  when  he 
received  no  notice  of  allotment  to  him  he  might  very 
well  have  presumed  they  had  got  other  subscribers 
that  they  preferred  to  hi  m.  The  fact  of  their  raising  and 
paying  into  the  bank  $30,000,  being  ten  per  cent,  of 
1300,000  required  by  the  charter  to  be  paid  before  or- 
ganizing, shows  there  must  have  been  sufficient  so  ck 
without  his  to  organize  the  company,  and  that  being 
the  case  the  directors  might  have  considered  it  unne- 
cessary, and,  in  view  of  the  bad  feeling  existing  between 
Laidlaw,  the  most  active  promoter  and  him,  failed  to 
notify  him  of  the  allotment.  Whatever  the  reason,  they 
certainly  gave  none,  and  I  have  no  doubt  that  in  law 
they  were  bound  to  have  done  so. 

Reference  has  been  made  to  the  fact  that  the  respon- 
dent went  into  several  counties  to  forward  the 
interests  of  the  company,  but  that  took  place  before  he 
subscribed  for  the  stock,  and  his  doing  so  could  not  in 
the  least  aflfect  the  transaction.  It  is  also  suggested 
that  after  he  subscribed  as  he  alleges,  conditionally 
upon  his  getting  the  contract  for  building  the  road,  it 
was  an  improper  act  to  allow  his  subscribed  stock  to 
form  a  portion  of  the  published  list  of  stock  absolutely 
to  be  taken,  which  was  dependent  on  the  contingency. 
With  that  I  do  not  think  we  have  anything  to  do.  If 
he  bond  fide  expected  to  retain  his  subscription  by 
obtaining  the  contract,  I  can  see  nothing  to  reprehend, 
or  fraudulent,  in  his  permitting  his  subscription  to 
apx>ear  before  the  public.  If  he  had  got  the  contract 
which  he  says  was  promised  him,  I  have  no  doubt  he 
would  hate  waived  the  want  of  notice  of  allotment. 
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but  in  my  view  of  the  law  he  would  not  be  bound,      ^^^l 
under  the  document  he  subscribed,  even  in  that  event,   Nasmith 
to  have  accepted  it  in  the  absence  of  notice  of  allotment.  ^^jf^i^Q 

Before  closing  my  remarks  I  think  it  not  out  of  place      

to  state  that  I  have  carefully  read  the  judgments  of  the      I 

seven  learned  judges  before  whom  this  case  was  argued, 
and  no  one  of  them  suggested  that  the  subscription  of 
the  list  was  binding  as  a  complete  contract,  but  held  the 
opposite  view,  which  seems  not  to  have  been  contested. 
The  judgments  of  four  of  them  were  based  on  the  as- 
sumption that  there  was  evidence  to  show  an  allotment 
and  knowledge  of  it  by  the  respondent,  while  three 
judges  of  the  Appeal  Court  considered  the  evidence  of 
notice  of  the  allotment  insufficient. 
Chiet  Justice  Hascariy,  in  his  judgment,  says  :— 

After  the  first  trial,  this  caso  with  that  of  Ktwman  v.  Oinhj  was 
argued  in  the  Common  Pleas  and  was  sent  down  for  anotlier  trial. 
The  general  principle  was  settled,  that  after  proof  of  defendants  sub- 
scription there  should,  in  the  language  of  Mr.  Justice  Gwynne  (1)  '^  be 
shown  to  be  some  response,  either  in  writing  or  verbally,  or  by  con- 
duct communicating  to  the  defendant  that  the  company  had  accepted 
hiB  application  and  himself  as  a  shareholder." 

My  own  language  there  was  :  I  concm*  in  thinking  that  our  best 
course  is  to  direct  a  new  trial,  so  as  to  have  it  expressly  found  as  a 
fact,  whether  tl  e  defendant  was  notified  or  received  notice  in  any 
shape,  or  was  made  aware  of  the  company  having  accepted  him  as  a 
stockholder  according  to  his  sub-scrip tion — notice  in  substance  that 
the  directors,  or  the  company  assented  to  or  accepted  him  as  a  holder 
of  the  subscribed  shares. 

The  same  doctrine  was  held  by  all  the  other  judges. 
The  only  differences  between  them  was  as  to  the  suffi- 
ciency of  the  proof  of  notice  of  allotment. 

Before  arriving  at  the  conclusion  I  have  stated,  I  con- 
sidered fully  the  law  as  applicable  to  the  question  of 
notice  of  allotment.  Some  would  appear  to  think  that  if 
the  respondent  found  out  through  other  means  than  from 
the  directors  that  they  had  accepted  his  application  or 

(1)  29  U.  C.  C.  P.  52. 
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1881  a^eement  to  take  shares,  it  would  bind  him.  I  differ  with 
Nasmitb  those  who  say  so.  If  a  notice  of  allotment  be  necessary  in 
^  *'       any  case  it  is  necessary  to  come  directly  from  the  one 

party  to  the  other.      Whatever  the  directors  did  amongst 

emy,  .  tj^^jj^geiy^  could  not  bind  the  respondent,  unless  by 
some  binding  act  of  theirs,  on  which  he  could  rely, 
they  communicated  their  acceptance  to  him  of  his 
offer  to  take  the  shares.  If  a  party  to  whom  an  offer  is 
made  accepts  it  by  words  or  in  writing  to  the  party 
making  it,  the  contract  is  completed,  but  if  after  resolv- 
ing to  accept  the  offer  a  communication  by  words  or  in 
'  writing  is  made  to  other  parties  without  any  authority 

or  request  to  inform  the  other  party  of  the  acceptance 
of  his  offer,  and  the  party  who  made  the  offer  accident- 
ally hears  from  third  parties  that  the  offer  was  accepted, 
he  would  not  be  bound  by  such  information.  Nor 
would  the  other  party  be  bound.  The  one  party  may 
contend  that  he  is  not  bound  by  what  he  hears  from 
third  parties  whose  communication  would  bind  none  of 
the  parties,  and  the  other  may  as  properly  say :  "  I 
resolved  to  accept  your  offer,  but  as  I  did  not  com* 
municate  that  resolution  to  you  the  bargain  never  was 
closed,  because  I  did  not  communicate  any  acceptance 
to  you."  At  the  most  a  jury  in  this  case  might  possibly 
find  in  the  evidence  sufficient  to  infer  that  the  respon- 
dent had  outside  knowledge  of  the  intention  to  accept, 
but  as  I  view  the  law  a  judge  would  not  be  justified  on 
the  evidence  in  submitting  such  an  issue  to  them. 

I  think  the  appeal  should  be  dismissed,  and  the  judg- 
ment below  confirmed  with  costs. 

Tascheeeau,  J.  :— 

I  am  also  of  opinion  that  the  appeal  should  be  dis- 
missed. I  cannot  see  that,  by  subscribing'  for  shares  as 
he  didt  Manning  became  a  shareholder  in  prasenti ;  no 
company  existed  then  as  a  matter  of  &ct.    The  receiv- 
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ing  of  subscriptions  were  provisional  acts  towards  the      l^^l 
organization  of  the  company.     It  might  have  been  that   Nasmith 
not  a  sufficient  number  of  shares  would  have  been  sub-  ^£j^Ji,jfQ 

scribed  for,  and  so  there  would  have  been  then  no      

company.  Then,  if  Manning's  subscription  was  only  j.  ' 
an  offer  to  take  shares,  that  offer,  to  bind  him,  must  have 
been  accepted  by  the  company  and  notice  of  such  accept- 
ance given  to  him  within  a  reasonable  time.  Such  an 
acceptance  did  take  place,  but  no  notice  thereof  was 
ever  given  to  him.  Without  this  notice  there  was 
nothing  to  bind  him.  I  need  not  say  that,  though  the 
principles  which  govern  this  case  are  the  same  in  the 
province  where  I  come  from  as  in  Ontario,  and  conse- 
quently there  are  no  new  questions  for  me  in  the  case, 
yet  I  have  felt  great  embarrassment  in  coming  to  a  con- 
clusion, and  have  vaccillaied  a  good  deal  about  it. 
The  diversity  of  opinions  in  this  court  and  in  the  Ontario 
courts  demonstrates  that  the  case  is  far  from  being  free 
of  difficulties.  After  the  fullest  consideration  I  have 
come  to  the  conclusion  to  dismiss  the  appeal. 

GWYNNE,  J.  :— 

This  appeal  opens  a  point  which,  by  reason  of  the 
judgment  of  the  Court  of  Appeal  in  Denison  v.  Lesslie  (1), 
was  not  available  to  the  plaintiff  in  the  courts  below, 
namely,  whether  the  instrument  signed  by  the  defend- 
ant constituted  a  completed  contract,  or  is  to  be  regarded 
as  an  application  only  for  shares,  requiring  a  response 
from  the  company  signifying  to  the  defendant  the  fact 
of  his  application  having  been  acceded  to  and  of  his 
having  been  himself  accepted  as  a  shareholder. 

The  difficulty  upon  this  point  has  arisen  from  the 
form  of  the  certificates  of  allotment  adopted  by  the 
provisional  directors,  or  it  may  be  by  their  secretary,  at 
a  period  x>osterior  to  the  subscription  by  the  defendant 

(1)'  3  Ont.  App.  R  536. 
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1881  of  his  name  in  the  stock  book  of  the  company  as  a  hol- 
Nasmitb  der  of  fifty  shares  in  the  capital  stock  of  the  company. 
Manning  *  certificate  which,  according  to  the  defendant's  own 

showing,  could  have  had  no  operation  upon  his  mind, 

^J^  '  for  his  contention  is  that  he  never  saw  one  until  at  the 
trial  of  this  action,  and  the  main  contention  before  us 
was  that  because  he  had  not  received  one,  he  is  not  a 
shareholder. 

That  the  defendant,  in  signing  his  name  in  the  stock 
book,  did  not  conceive  that  he  was  setting  his  name  to 
an  application  merely  for  shares,  calling  for  a  response 
either  of  acceptance  or  of  refusal  from  the  company,  but 
that  he  understood  that  he  was  executing  a  contract 
made  by  him,  as  a  shareholder,  and  completed  by  his 
name  being  subscribed  in  the  stock  book  for  fifty  shares, 
is  to  my  mind  abundantly  apparent. 

By  the  second  section  of  the  special  act  incorporat- 
ing the  Toronto,  Orey  and  Bruce  Railway  Co.  (1),  several 
enumerated  clauses  of  the  Q-eneral  Railway  Act  (2),  and, 
among  those,  the  clauses  respecting  "  Interpretation '' 
and  "  Shareholders  "  are  incorporated  with  and  made 
part  of  the  special  Act.  By  the  former  of  these  clauses 
in  sec.  7,  sub-sees.  5  and  19  of  the  general  Act,  it  is 
enacted  that  in  the  special  act  the  word  "  shareholder  " 
shall  mean  "every  subscriber  to,  and  holder  of, 
stock  in  the  undertaking,"  and  the  personal  repre- 
sentatives of  such  shareholder,  and  by  sec.  80  of  the 
general  Act,  it  is  enacted  that  each  "shareholder" 
shall  be  individually  liable  to  the  creditors  of  the  com- 
pany to  an  amount  equal  to  the  amount  unpaid  on  the 
stock  held  by  him  for  the  debts  and  liabilities  of  the 
company,  and  until  the  whole  amount  of  his  stock  has 
been  paid  up.  Then  by  the  8th  sec.  of  the  special  act 
the  capital  stock  of  the  company  was  declared  to  be 
•8,000,000  divided  into  |80,000  shares  of  $100  each,  and 

(1)  31  Vic  c,40,  Ont  (2)  22  Vic.  c,  66. 
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by  the  14th  section  it  was  enacted  that  as  soon  as      ^^^l 
shares  to  the  amount  of  $300,000,  or  one-tenth  part  of   Nasmith 
the  capital  stock,  shall  have  been  subscribed  other  than  manning. 

by  municipalities,  and  ten  per  cent,  thereof  paid  into      

some  chartered  bank  having  an  office  in  Toronto  (which 
on  no  account  shall  be  withdrawn  therefrom  except  for 
the  service  of  the  company),  the  directors  shall  call  a 
general  meeting  of  the  subscribers  to  the  said  capital 
stock,  who  shall  have  so  paid  up  ten  per  cent,  thereof, 
for  the  purpose  of  electing  directors  of  the  said  company. 

By  sec.  15,  it  is  provided  that  in  case  the  provisional 
directors  neglect  to  call  such  meeting  for  the  space  of 
three  months  after  such  amount  of  capital  stock  shall 
have  been  subscribed  and  ten  per  cent,  thereof  so  paid 
up,  the  same  may  be  called  by  any  five  of  the  subscrib- 
ers who  shall  have  so  paid  up  ten  per  cent.,  and  who 
are  subscribers  among  them  for  not  less  than  $1,000  of 
the  said  capital  stock,  and  who  have  paid  up  all  calls 
thereon. 

By  sec.  VJ  it  is  enacted  that  at  such  general  meet- 
iug  the  ''  subscribers  for  the  capital  stock  "  assembled 
who  shall  have  paid  up  the  ten  per  cent,  thereof,  with 
such  proxies  as  may  be  present,  shall  elect  the  regular 
board  of  directors.  By  the  27th  sec.  it  is  enacted  that 
on  the  subscription  for  shares  of  the  said  capital  stock 
each  "  subscriber  "  shall  pay  forthwith  to  the  directors, 
for  the  purposes  set  out  in  the  act,  ten  per  cent,  of  the 
amount  subscribed  by  him,  and  the  directors  shall  de- 
posit the  same  in  some  chartered  bank  to  the  credit  of 
the  company ;  and  by  the  7th  section,  it  is  enacted  that 
the  provisional  directors,  who  are  named  in  the  act  and 
empowered  to  act  as  directors  until  the  election  of 
directors  by  the  stockholders,  shall  have  power  to  open 
stock  books,  to  make  a  call  upon  the  shares  subscribed 
therein,  to  call  a  meeting  df  the  subscribers  thereto  for 
the  election  of  other  directors. 
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1881  Xow  it  is  apparent  that  thd  opening  of  stock  books 
Naamith  was  for  the  purpose  of  obtaining  therein  subscriptions 
Manniko.  ^^^  shares  in  the  capital  stock  of  the  company,  and  that 

subscribers  for  shares  therein — '*  Subscribers  to,"  **  lor," 

^  'or  "of"  the  capital  stook-^and  '"shareholders"  are 
equivalent  expressions  to  represent  what,  by  sec.  7, 
sub^secs.  5  and  19  of  the  general  Bailway  Act,  is 
declared  to  be  the  meaning  of  the  term  "  shareholder," 
namely,  "  every  subscriber  to,  and  holder  of,  stock  in 
the  undertaking." 

It  has  been  held,  and  I  think  well  held,  in  Denison 
V.  Lesslie  (1),  that  the  paying  of  the  10  per  cent,  at  the 
time  of  subscribing  is  not  made  by  the  act  a  condition 
precedent  requisite  to  make  the  person  subscribing  a 
shareholder.  It  was  competent  for  the  provisional 
directors  to  open  stock  books,  to  obtain  subscriptions 
for  stock  therein^  and  to  postpone  the  period  for  the 
payment  of  the  10  per  cent,  by  the  subscribers  for  such 
stock  until  the  $800,000  of  stock  necessary  to  be  sub- 
scribed to  enable  the  company  to  organize  should  be 
subscribed,  when  the  directors  might  make  a  demand 
or  call  upon  all  subscribers  for  stock  in  the  stock  books 
for  payment  of  the  ten  per  cent. 

The  payment  of  the  10  per  cent,  is  made  a  condition 
precedent  only  to  the  right  of  voting,  that  privilege, 
being  by  the  act  conferred  only  upon  those  subscribers 
^vho  shall  have  paid  the  10  per  cent.  It  is  the  subscrip- 
tion for  the  stock  which  the  act  makes  a  condition 
precedent  to  the  accruing  of  the  privilege,  as  well  as 
of  the  liability  to  be  called  upon  to  pay  the  10  per  cent. 
The  accoiint  given  by  the  defendant  himself  in  a  suit 
similar  to  this  of  Jeffrey  v.  Manning,  the  evidence  in 
whkh  case  is  part  of  the  evidence  made  use  of  in  this 
case,  is  this.  He  says :  "  Oeorge  Laidlaw  asked  me  to 
take  tibMe  ilmreB."    It  may  be  here  observed  that  this 

(1)  43  U.  C.  Q.  B.  34aiML  3  Out.  Afp.  B.  536. 
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George  Laidlaw  was  one  of  the  provisional  directors      ^881 
and  the  chief  promoter  of  the  company  and  the  under-   nIsmTtb 
taking;  the  defendant  describes  him  as  the  moving  ^j^^,^ 

spirit  in  the  undertaking,  without  whom  there  would      

have  been  no  Toronto,  Grey  if  Bruce  Railway.    Defen-    ^J^* 
dant  then  says : — 

I  refused  to  take  stookin  the  first  place;  then  there  was  a  verbal 
agreement  nade  between  Laidlaw  and  myself.  I  would  notbaye 
taken  the  stock  exoept  for  the  inducement  that  Laidlaw  offered. 
He  asked  Ointy  and  myself  to  take  s  fcock  and  I  refiised*  He  wanted 
to  raise  a  large  amount  of  stock  here,  so  as  to  show  to  the  people  out- 
side who  were  giving  bonuses  that  the  p?ople  here  were  contributing 
largely  to  the  undertaking.  He  agreed  that  if  we  took  stock  we 
should  get  the  contract  for  building  the  road,  that  we  should  not  be 
called  upon  to  pay  unless  we  got  the  contract,  and  that  if  we  got  the 
contract  under  any  circumstances  we  should  not  be  called  upon  to 
pay  more  than  ten  per  cent  upon  the  stock.  Upon  that  agreement  and 
conversation  we  agreed  to  take  the  stock.  I  think  we  each  took  stock 
9€pairaUly.  We  tendered  ftr  the  NipisHng  work  and  got  it|  we  also 
tendered  for  the  Orey  S  Bruee  BaiUoay  mid  didnot  get  ii  LaicUaw 
was  the  only  one  who  made  the  agreement  with  me.  If  I  had  got  the 
contract  I  understood  that  my  stock  would  be  paid  out  of  my  esti- 
mates, but  not  more  than  ten  per  cent.  I  supposed  that  if  I  had  got  the 
contract  I  should  have  been  in  the  same  position  a9  any  other  stock- 
holder. I  subscribed  to  the  Toronto  and  NipiiHng  on  the  same 
terms,  they  were  sejMkrate  transaotionS|  but  Laidlam  was  acting  in 
both  as  the  prime  originator.  We  got  the  contract  for  the  Nipis- 
ting ;  I  paid  up  my  stock  in  full  in  this  ]  my  stock  was  paid  princi- 
pally out  of  my  estimates. 

Then,  in  his  evidence  in  the  present  case,  he  repeats : 

It  was  Mr,  Laidlaw  who  asked  both  of  us,  (that  is  defendant  and 
Ointy j)  at  the  comer  of  King  and  Church  streets.  Mr.  Laidlaw  asked 
me  to  take  stock.  He  asked  Ointy  and  me  together.  An  agreement 
was  made  verbally,  that  if  we  did  not  get  the  contract  we  were  not  to 
be  considered  stockholders  *,  we  afterwards  tendered. 

Having  said  that  he  had  signed  the  stock  book  on  a 
verbal  i^reement  between  him  and  Laidlaw,  that  if  he 
did  not  get  the  contract  the  subscription  was  to  go  for 
nothing,  be  was  asked :  "  Why  then  did  he  want  yon  to 
pmtf^mrMma  oa  at  ^11  ?"    To  which  bt  replied : 


•  1. 


•       V  - 
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1881  I  supposed  that  he  was  making  up  his  stock  list  to  see  how  much 

N^^inw    ^®  could  get  to  enable  him  to  comply  with  the  charter. 

Vat^wh       The  stock  book  was  signed  by  the  defendant  and  his 

seal  set  thereto  as  his  act  and  deed  in  the  presence  of 

1^'*  'a  Mr.  C.  J.  Campbell,  who  signed  his  name  thereto  as 
subscribing  witness,  and  who  says  that  he  went  oat  as 
broker  of  the  company,  being  also  a  provisional  director, 
to  get  subscribers  to  the  stock  book.  He  does  not  api>ear 
to  have  had,  nor  is  it  alleged  that  he  had,  any  knowledge 
of  the  verbal  agreement  spoken  to  by  the  defendant  as 
having  been  made  with  him  by  Laidlaw.  From  this 
evidence  it  is  plain  that  the  defendant  never  entertained 
the  idea  that  he  was  merely  making  an  application  for 
shares,  to  which  he  expected  a  resi>onse  from  the  com- 
pany signifying  whether  they  would  allow  him  to  have 
any  shares  and  accept  him  as  a  shareholder.  The 
character  of  the  whole  proceeding  is  totally  different, 
in  fact  the  very  reverse  of  this.  The  provisional 
directors,  under  the  provisions  of  the  act,  open  stock 
books  for  the  purpose  of  obtaining  therein  subscriptions 
for  stock,  in  order  to  enable  the  company  to  be  organized, 
which  could  only  be  done  after  the  subscriptions  should 
be  obtained  therein  for  |300,000  stock  subscribed.  One 
of  these  books  is  placed  in  the  hands  of  a  broker  who  is 
himself  a  provisional  director,  and  who  is  authorized  to 
get  persons  willing  to  take  stock  to  subscribe  therein 
for  as  many  shares  as  they  may  please  to  hold.  The 
defendant,  according  to  his  own  showing,  instead  of 
being  an  applicant  for  shares  is  canvassed  and  pressed 
by  a  provisional  director,  not  to  become  an  applicant 
for  shares  but  to  become  a  shareholder,  and  to  take  as 
many  shares  as  he  wished  to  take  by  subscribing  there- 
for in  the  company's  stock  book.  At  length  the  defen- 
dant consents,  being  moved  thereto,  as  he  says,  by  a 
verbal  agreement  made  with  him  by  the  provisional 
director  who  solicited  hie?.  ^^  become  a  shareholder. 
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The  defendant  thereupon  goes  and  signs  his  name  in      ^^^l 
the  stock  book  opened  by  the  provisional  directors  as  a   kIsmTth 
subscriber  for  fifty  shares  in  the  capital  stock  of  the  y^  ^' 

oomimny.     The  book  so  signed  contains  a  covenant      

signed  by  every  one  subscribing  for  shares,  express-  ^"^^2^' 
ing  the  terms  of  their  subscription,  but  the  defendant 
contends  that  his  subscription  is  to  be  affected  by  a  col- 
lateral  verbal  agreement  made,  as  he  alleges,  with  him 
by  one  of  some  twenty  provisional  directors.  The  pro- 
visional director  so  referred  to  denies  that  any  such 
agreement  as  that  spoken  of  by  the  defendant  ever  was 
made.  However,  whether  it  was  made  or  not,  matters 
not.  The  principle  of  Elkingfon^s  case  (1)  and  of 
Bridgers^  case  (2)  is  that  which  must  govern  upon  this 
point,  namely,  that  if  the  defendant's  agreement  was  to 
become  a  shareholder  in  prcesenti^  with  a  collateral 
agreement  as  to  what  should  be  the  effect  of  his  sub- 
scription contract  if  he  should  not  get  a  contract  to 
build  the  road,  which  is,  as  it  appears  to  me,  the  true 
light  in  which  to  view  his  own  evidence,  then  the 
defendant  is  a  shareholder,  and  is  liable  in  this  action  ; 
but  if  the  agreement  which  the  defendant  entered  into 
was  that,  if  and  when  a  contract  should  be  given  to 
him  for  building  the  road,  he  would  subscribe  for  and 
become  a  shareholder  in  the  undertaking  to  the  extent 
of  fifty  shares,  then  he  would  not  be  liable  unless  nor 
until  he  should  get  the  contract  to  build  the  road.  But 
it  is  to  the  instrument  signed  in  the  stock  book  under 
the  defendant's  hand  and  seal  (construed  in  the  light 
of  the  surrounding  circumstances),  that  we  must  look 
to  determine  what  the  defendant's  contract  was,  and 
that  cannot  be  qualified  by  any  verbal  agreement 
such  as  that  spokeu  of  by  the  defendant.  Now,  look- 
ing at  the  stock  book,  we  find  that  the  defendant  sub- 
scribed an  agreement  prepared  for  signature,  and  signed 

(1)  L.  R.  2  Ch.  511.  (2)  L.  R,  5  Qh.  306, 
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1881  by  all  persons  taking  stock  in  the  undertaking,  under 
nIsmith  the  provisions  of  the  Act  of  Incorporation,  which  is  as 
Mak'!viko.  follows: 

~—  We  the  several  persons,  firms  and  corporations,  whose  names  and 

^^"  '  'seals  are  hereunto  subsoribedi  severally  and  respectively  agree  to 
and  with  the  Toronto f  Grey  and  Bruce  Railway  Ch>f  and  bind  ourselves, 
our  executors  and  adminiBtrators  or  successors  respectively  to  be- 
come holders  of  the  capital  stock  of  the  Toronto ,  Grey  and  Bruce 
Railway  Co,  for  the  number  of  shares  of  one  hundred  dollars  each 
and  amounts  set  opposite  to  our  respective  names,  and  upon  the 
allotment  by  the  said  company  of  my  or  our  said  respective  shares 
we  severally  and  respectively  agree  to  pay  to  the  said  company  ten 
per  centum  of  the  amount  of  the  said  shares  respectively,  and  to 
pay  all  future  calls  that  may  be  made  on  the  said  shares  respectively, 
provided  always  that  no  calls  shall  be  made  until  sixty  days  shall 
have  elapsed  from  the  time  that  a  previous  call  was  made  payable, 
and  no  call  shall  exceed  ten  per  centum  of  the  amount  subscribed. 

Among  several  other  persons  who  subscribed  this 
covenant  in  the  stock  books  was  the  defendant,  who 
subscribed  by  himself  for  "  50  shares,  amount  $5,000.'* 
Now  if  the  body  of  the  above  agreement  had  stopped 
at  the  words,  ^'  for  the  number  of  shares  of  one  hundred 
dollars  each  and  amounts  set  opposite  to  our  respective 
names"  with  the  '*50  shares,"  and  amount 1 5,000  oppo- 
site the  name  of  the  defendant  subscribed  by  himself, 
it  is  not  disputed  that  the  taking  of  the  shares  would 
have  been  complete,  and  the  defendant  beyond  all  doubt 
or  question  would  have  been  a  shareholder  in  prtesenti, 
whatever  agreement,  if  any,  had  been  made  as  to  the 
mode  of  payment,  or  as  to  any  conditions  regulating  the 
payment  of  calls,  but  it  is  to  be  observed  that  what 
follows  does  not  qualify  what  had  gone  before,  which 
related  to  the  taking  and  subscribing  for  stock.  The 
agreement  is  not  that  if  and  when  the  company  shall 
allot  to  the  several  parties  named  the  number  of  shares 
set  opposite  to  their  respective  names,  they  will  accept 
such  shares  and  subscribe  the  stock  book.  If  that  had 
been  the  intention,  the  agreement  would  not  have  been 
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entered  in  the  stock  book,  which  the  provisional  direc-      ^881 
tors  were  by  their  act  of  incorporation  empowered  to   Nasmith 
open  for  the  purpose  of  having  shares  subscribed  for  j^jJ^^in^. 

therein,  but  the  agreement  is  that  the  subscribers  in  the      

stock  book,  of  the  several  shares  and  amounts  set  opposite  ' 

to  their  respective  names,  will  pay  the  calls  in  certain 
events,  namely,  upon  allotment  of  the  said  shares  so 
subscribed  for  the  first  call  of  ten  per  centum  and  all 
future  calls  that  may  be  made,  provided,  &c.,  &c.  It 
is  the  subscribers  for  shares,  who,  under  their  hands  and 
seals,  covenant  to  pay  the  calls,  and  the  qualification 
involved  in  the  expression  "  and  upon  allotment  by  the 
said  company  of  our  said  resi>eotive  shares,  &c.,  &c.," 
whatever  may  have  been  intended  by  that,  is  attached 
only  to  the  payment  of  the  calls  upon  the  stock  then 
subscribed  for.  The  expression,  in  view  of  the  fact  appear- 
ing in  the  defendant's  evidence  that  he  was  pressed  to 
take  the  stock,  and  did  so,  being  moved  thereto  by  the 
verbal  collateral  agreement  of  which  he  spoke,  and  that 
he  signed  his  name  in  the  book  for  the  fifty  shares  for  the 
purpose  of  assisting  in  showing  ui>on  the  stock  book 
the  subscription  of  the  amount  necessary  to  enable  the 
company  to  organize  under  their  act,  is,  it  must,  I  think, 
be  confessed,  an  inappropriate  one ;  for  the  circum- 
stances show  that  the  defendant  was  subscribing  for 
shares  pressed  upon  him,  and  not  proposing  to  take 
stock  which  the  company  might  or  might  not  after- 
wards allot  to  him.  It  is  sufficient  for  the  purposes  of 
this  suit  to  say  that  the  nature  of  the  transaction  Was 
not  an  application  for  shares  by  the  defendant  requir- 
ing a  response  to  be  signified  to  the  company  before 
his  contract  to  become  a  shareholder  should  be  com- 
plete, but  an  actual  acceptance  by  him  of  stock  offered 
to  him  and  a  subscription  therefor  by  him  in  the  stock 
book  of  the  company,  it  was  a  completed  contract,  and 
taking  of  the  stock,  and  a  eovenaat  by  the  defendant  as 
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1881      a  snbscriber  for  the  stock  to  pay  the  calls  in  certain 

Kasmith   named  contingencies,  and  thereby  the  defendant  brought 

MA?!yiNo.  ^i^s^lf  within  the  statutory  definition  of  a  "  share- 

,.    —      holder,"  that  is  to  say,  **  a  subscriber  for  stock  in  the 

'   '  undertaking,"  and  this,  ui)on  the  authority  of  Jlfo55  v. 

Steam  Gondola  Co.  (1),  Bailey  v.  The  Universal  Provi* 
dent  Life  Association  (2),  and  Ness  v.  Angus  (8),  is  all 
that  is  required  to  make  the  defendant  liable  to  the 
plaintifi*  in  a  proceeding  of  this  nature.  It  might  be 
that  the  defendant,  although  a  subscriber  for  stock  in 
the  undertaking  within  the  meaning  of  the  statute, 
might  never  have  become  liable  to  pay  to  the  company 
any  calls  thereon,  by  reason  of  the  contingencies,  upon 
the  happening  of  which  the  same  respectively  became 
payable  under  the  defendant's  covenant,  never  having 
happened ;  or  it  may  be  that  the  company  might  never 
have  made  any  calls  upon  the  stock,  or  might  never 
have  asked  for,  or  required,  any  payment  from  the  de- 
fendant in  respect  of  his  stock,  relying,  as  the  defendant 
says  Laidlaw  informed  him  he  did,  upon  constructing 
the  railway  upon  bonuses  so  as  to  make  the  stock  al- 
most free ;  but  whether  or  not  the  contingencies  hap- 
pened which,  in  the  terms  of  the  defendant's  covenant, 
made  the  calls  or  any  of  them  recoverable  by  the  com- 
pany, or  whether  or  not  the  company  ever  asked  for  or 
required  from  the  defendant  payment  of  the  first  call  of 
10  per  cent,  upon  the  amount  subscribed  for  by  him,  or 
of  any  other  call,  still  the  defendant  would  be  liable  to 
the  plaintiff  in  this  proceeding  if  he  comes,  as  by 
signing  the  stock  book  as  a  subscriber  for  fifty 
shares  I  think  he  does,  within  the  statutory  de- 
finition of  a  *' shareholder."  If  calls  had  not  been 
made,  the  effect  in  such  case  would  only  be  to 
make  the  amount  to  be  reached  by  a  process  of  this 

(1)  17  C.  B.  180.  (2)  1  C.  B.  N.  S.  557. 

(3)  3  Ezch.  305, 
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nature  at  the  suit  of  creditors  larger  than  it  would  be      ^^} 
if  some  calls  had  been  made  and  paid.    In  this  case,   Nasmith 
however,  it  appears  that  the  provisional  directors,  with  j^^ino. 

the  view,  no  doubt,  of  subjecting  the  defendant  to  a  ^  ^ 

liability  under  his  covenant  to  pay  the  first  call  of  ten      ' 

per  centum,  did  go  through  the  form  of  directing  the 
secretary  to  issue  allotment  certificates  to  each  share- 
holder for  the  amount  held  by  him.  It  is  the  form 
adopted  (apparently  by  the  secretary)  for  this  certificate 
which  has  given  oscasion  to  the  discussion  upon  this 
point,  for,  aside  from  the  expression  in  this  form,  there 
is  nothing  that  I  can  see  affording  foundation  for  an 
argument  that  the  subscription  by  the  defendant  in  the 
company's  stock  book  was  merely  an  application  for  60 
shares.  In  my  judgment  the  plaintiff  was  entitled  to 
succeed  upon  the  record  in  this  action  upon  the  ground, 
notwithstanding  the  form  of  the  certificate,  that  the 
defendant,  by  subscribing  his  name  in  the  stock  book 
as  a  subscriber  for  50  shares,  amounting  to  $5,000  in 
the  capital  stock  of  the  company,  had  brought  himself 
within  the  statutory  definition  of  a  '*  shareholder " 
without  any  further  assent  by  the  company  being 
necessary  to  his  becomiug  a  subscriber  for  that  amount. 
1  cannot  doubt  that  by  his  subscription  in  the  stock 
book  the  defendant  acquired  the  right  to  compel  the 
company  to  receive  his  10  per  cent,  if  he  had  pleased  to 
tender  it  so  as  to  entitle  him  to  the  privilege  of  voting 
or  of  selling  his  shares  if  they  had  risen  to  a  premium. 
He  was  by  his  signature  in  the  stock  book  a  subscriber 
for  the  50  shares,  whatever  qualification  from  the  form 
of  the  defendant's  covenant  may  have  been  imposed 
upon  the  company  affecting  their  right  to  enforce 
against  the  defendant's  will  payment  of  calls. 

The  certificate  prepared  for  the  defendant  is  as  fol- 
lows : — 
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1881  Toromio,  1st  Jaly,  18^9. 

N*T^        lb  Alexander  Manning,  Esq.,  Toronto  :— 

0.  This  is  to  certify  that  the  ToroniOf  Grey  d:  Bruce  Railway  Oompanyf 

Mak.vimo.   Jji  accordance  with  your  application  for  50  shares  of  $100  each  of  their 

Gwynne  J.  ^^P^^^^  stock,  have  allotted  to  you  50  Hhares  amounting  to  95|000,  the 

.— »       first  instalment  of  iO  per  cent,  thereon  being  payable  forthwith,  and 

all  future  calls  to  be  made  at  a  rate  not  exceeding  10  per  cent  on 

the  amount  of  said  shares  and  at  intervals  of  not  less  than  sixty 

days* 

W.  Sutherland  Taylor^ 

Secretary. 

The  case  in  the  court  below  turned  upon  the  ques- 
tion  whether  or  not  in  writing,  verbally,  or  by  conduct, 
the  defendant  had  had  notice  or  knowledge  that  the 
company  regarded  him  to  be  a  shateholder,  his  sub- 
scription in  the  stock  book  having,  upon  the  authority 
of  Denison  v.  Lesslie  (1)  been  assumed  to  be  a  mere  ap- 
plication for  shares  requiring  some  response  from  the 
company.  The  learned  judge  before  whom  the  case 
was  tried  found  as  matter  of  fact,  that  the  defendant 
subscribed  for  the  50  shares  in  the  stock  book ;  that  the 
50  shares  were  allotted  to  him  by  the  company  ;  that 
the  company  sent  notices  to  him  of  calls  ;  that  his  name 
was  published  in  the  Olobe  newspaper  as  a  shareholder, 
and  that  during  the  period  of  such  publication  the  de- 
fendant was  a  subscriber  to  the  Globe  ;  that  all  was 
done  by  the  company  to  give  to  the  defendant  a  claim 
against  the  company  for  the  stock,  and  to  hare  any 
benefits  that  might  accrue  therefrom.  He  added  that 
he  could  not  say  that  the  defendant  received  actual 
notice  of  the  allotment,  but  he  found  as  a  fact  that  the 
company  by  notices  sent  to  his  address  gave  him  notice 
of  their  considering  him  a  shareholder. 

Now  it  appears  to  me  that  it  would  be  highly  im- 
proper and  indeed  mischievous  that  a  court  sitting  in 
appeal  should  reverse  these  findings  of  the  learned 
judge,  upon  whom  devolved  the  special  duty  of  endea- 

(1)  43  U.  C.  Q.  B.  34  and  3  Ont.  App.  Rep.  536. 
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voring  to  reconcile  conflicting  evidence — of  observing      ^881 
the  manner  in  which  the  several  witnesses  gave  their   nIsmith 
evidence,  although  the  credibility  of  none  of  them  was  j^^^^^f j^g^^ 

attacked— and,  with  the  advantage  of  that  observation,      

of  arriving  at  a  just  conclusion  upon  the  question  sub-  ^^^^^®* 
mitted^  IStarting  with  the  admission  by  the  defendant 
that  he  had  subscribed  for  the  shares  upon  a  verbal 
promise  that  by  doing  so  he  should  secure  a  contract  to 
build  the  road,  which,  as  he  says,  was  promised  him, 
and  that  relying  upon  such  promise  he  had  tendered 
for  the  contract  so  promised  after  the  company  had 
become  so  organized  as  to  enable  it  to  give  a  contract 
for  building  the  road,  to  assist  in  reaching  which  point 
his  subscription  had  been  asked  for  and  given ;  con- 
trasting also  the  defendant's  admission  in  the  former 
case  of  Jaffray  v.  Mannings  "  that  he  may  have  been 
notified  of  the  first  call,"  with  his  denial  now  of  having 
received  any  notice  of  call,  it  is  obvious  that  in  order  to 
arrive  at  a  just  conclusion  one  way  or  the  other,  upon 
the  question  submitted,  not  only  was  great  care  neces- 
sary in  the  endeavor  to  reconcile  conflicting  evidence, 
but  in  forming  his  judgment  the  learned  judge  would 
naturally  be  influenced  by  the  manner  in  which  the 
respective  witnesses  gate  their  evidence,  as  well  as  by 
the  way  in  which  the  defendant  professed  to  explain 
how  his  view  could  be  reconciled  with  matter  testified 
to,  and  which  appeared  to  the  learned  judge  to  be 
established  by  other  witnesses.  It  is  obvious  that  the 
learned  judge,  as  well  from  the  manner  of  the  defendant 
giving  his  evidence  as  from  its  matter,  would  have  to 
estimate  the  proper  degree  of  weight  to  be  attached  to 
the  defendant's  memory  when  he  now  says  that  he  never 
received  any  notice  of  calls,  when  the  judge  was  satis- 
fied  from  indejpendent  evidence  that  such  notices  were 
sent  to  the  defimdaiit's  address,  and  when  it  appeared 
that  in  Jaitoiy  v.  Mmminf  the  defendant  admitted  ikat 
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1S81      he  might  have  been  notified  of  the  first  call ;  so  like- 

Nasmith  wise,  when  it  appeared  that  the  list  of  shareholders  with 

T,r  ^'       the  defendant's  name  on  it  was  published  for  some  time 

—      m  the  Ghbe  newspaper,  to  which  paper  at  the  time  the 

Wynne,  .  ^gf^jj^j^j^j^j  y^^  ^  subscriber,  and  when  it  appeared  that 

the  defendant  tendered  for  the  contract  to  build  the 
road  in  pursuance,  as  he  says,  of  the  promise  made  to 
him  upon  the  faith  of  which  he  had  subscribed,  and 
that  he  took  great  umbrage  at  the  promise  not  being 
kept,  I  confess  it  seems  to  me  to  be  difficult  to  conceive 
a  case  in  which  the  manner  in  which  the  several  wit- 
nesses gave  their  evidence  would  form  a  more  essential 
feature  in  enabling  a  jury,  or  a  judge  acting  as  a  jury, 
to  determine  which  was  the  most  proper  conclusion  of 
fact  to  arrive  at.  A  court,  not  having  the  opportunities 
which  the  judge  at  the  trial  had,  assumes  in  such  a  case 
a  grave  responsibility,  when  it  ventures  to  reverse  the 
conclusions  on  matters  of  fact  of  the  judge  who  had 
them ;  a  responsibility  which,  in  my  judgment,  should 
never  be  assumed  by  a  Court  of  Appeal,  unless  the 
matter  of  the  evidence  conveys  to  the  minds  of  the 
judges  sitting  in  appeal  a  clear  conviction  that  the  con- 
clusions of  fact  arrived  at  by  the  learned  judge  who 
tried  the  cause  are  erroneous.  In  the  case  before  us,  the 
Court  of  Queen's  Bench,  consisting  of  three  judges,  one 
of  whom  was  the  judge  who  tried  the  cause,  and  who 
had,  therefore,  an  opportunity  of  conveying  to  his 
brother  judges  in  consultation  the  impression  made  by 
the  resx>ective  witnesses  upon  his  mind  during  the  pro- 
gress of  the  trial,  has  concurred  in  his  findings.  One  of 
the  four  judges  of  the  Court  of  Appeal  takes  the  same ' 
view.  How  is  it  possible  then  to  say  that  conclusions 
of  fact  so  concurred  in  are  so  clearly  erroneous  as  to 
justify  a  Court  of  Appeal  in  reversing  them?  It  is 
admitted  that  if  a  jury  had  found,  as  the  learned  judge 
who  heard  the  witnesses,  and  the  Court  of  Queen's 
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Bench,  of  which  he  is  a  member,  have  found,  it  would      1881 
not  have  been  competent  for    the  Court  of  Appeal    Nasmith 
to.  reverse  the   findings ;  but  a   distinction  has  been  ^,  f* 

*^  jXLAN  N  iNGr* 

drawn  between  the  effect  of  matters  of  fact  found  — 
by  a  judge  trying  a  case  without  a  jury,  and  the  effect  — "^ 
of  the  finding  of  the  same  matters  by  a  jury,  and  in 
support  of  this  distinction  the  observations  of  Lord 
Justice  Bramwell  in  Jones  v.  Hough  (1),  have  been 
referred  to,  but  these  observations  do  not  appear  to  me 
to  go  further  than  the  rule  as  I  have  stated  it  above. 
True  it  is,  although  by  the  course  of  procedure  in 
Ontario  either  party  may  have  issues  joined  in  an 
action  at  law  tried  by  a  jury,  or  by  a  judge  without  a 
jury,  at  their  option,  it  is  known  that  the  full  court  in 
which  the  action  is  pending  may  be  moved  to  review 
the  judge's  findings  upon  matters  of  fact  upon  the 
evidence  as  taken  before  him ;  but  it  is  discretionary 
with  the  court  to  grant  the  motion  or  to  refuse  it,  and 
if  the  case  be  clear  it  is  not  unusual  to  refuse  it.  Now, 
what  Lord  Justice  Bramwell  holds  is  that,  when  the  de- 
cision of  a  judge  of  first  instance,  finding  matters  of 
fact  without  the  aid  of  a  jury,  is  brought  before  a 
court  by  way  of  appeal,  and  the  judges  of  the  court  sit- 
ting in  appeal  see  that  the  conclusions  arrived  at  by 
the  learned  judge  who  tried  the  case  are  erroneous 
upon  the  materials  before  him,  they  should  not  accept 
his  finding,  but  should  exercise  their  own  independent 
judgment.  These  observations  do  not  touch  the  point 
as  to  the  weight  to  be  attached  to  the  finding  of  a  judge 
of  first  instance  upon  matters  of  fact,  when  such  finding 
from  the  nature  of  the  case  depends  upon  the  credibility 
of  the  witnesses  examined  before  him,  or  upon  the 
manner  in  which  they  give  their  evidence,  or  upon  the 
balancing  conflicting  testimony  where  no  imputation 
may  be  cast  upon  the  honesty  and  credibility  of  any 

(1)  5  £z.  D.  1^. 
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1881  of  the  witnesses.  They  relate  to  cases  where,  from  the 
Nasmith  materials  before  the  judge,  and  which  are  brought 
Maxxinv;   '^^^'^^^  ^^^  Court  of  Appeal,  the  latter  can  clearly  pro- 

nounce  the  finding  of  the  judge  at  the  trial  to  be 

^Ll!!l' '  erroneous.  The  particular  question  which  arose  in  the 
case  in  which  the  observations  occur  was  whether  the 
judge  at  the  trial  was  correct  in  finding  that  the  de- 
fendant was  guilty  of  conversion  of  goods  put  on 
board  his  ship,  because  he  had  sailed  with  his  vessel 
without  a  bill  of  lading  of  the  goods  having  been 
signed.  The  case  was  one  as  to  the  proper  inference  to  be 
drawn  from  facts  as  to  which  there  was  no  dispute.  In 
such  a  case  there  can  be  no  doubt  that  it  is  within  the 
jurisdiction  and  the  power  and  the  duty  of  a  Court  of 
Appeal  to  interfere  and  to  pronounce  the  finding  of  the 
learned  judge  to  be  erroneous,  if  convinced  that  it 
was  so  ;  but  such  language  is  manifestly  inapplic- 
able to  a  case  in  which  the  manner  of  the  witnesses, 
as  well  as  the  matter  of  their  evidence,  must,  or  may,  be 
an  essential  ingredient  to  enable  a  judge  to  balance 
conflicting  evidence,  for  this  is  a  species  of  testimony 
which  cannot  be  brought  before  the  court  sitting  in 
api>eal.  The  same  learned  £x>rd  Justice  had  already  held 
in  a  case  from  the  Court  of  Chancery  tried  before  a 
Yice-Chancellor  who  had  seen  the  witnesses,  that  a 
Court  of  Appeal  ought  not  to  reverse  the  finding  of  the 
Yice*Chancellor  upon  matters  of  fact,  unless  saiisjied 
that  he  was  wrong,  and  proceeded  to  say : — 

I  feel  satisfied,  and  I  need  not  say  I  say  it  with  perfect  respect,  that 
I  can  put  my  finger  upon  the  error  or  the  mistake  which  the  Vice- 
Chancellor  made,  and  I  am  satisfied  that  it  he  had  had  those  mate- 
rials before  him  which  we  now  have  [the  court  had  allowed  additional 
evidence  to  be  given]  he  would  not  have  made  the  mistake,  if  indeed, 
it  can  be  properly  said  to  have  been  a  mistake  of  hii  making  (1). 

The  general  rule  laid  down  by  the  Privy  Council,  sub- 

(1)  Eig9lfj^  v«  Dickinson,  4  Chy.  D.  30. 
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ject  to  possible  exceptions,  is  that  they  will  not  reverse      ^^^^ 
the  concurrent  findings  of  two  courts  upon  a  question  of  KASMiTa 
fact,  and  the  test  to  be  applied  to  determine  whether  ^x^j^^i,yQ, 

there  have  been  the  judgments  of  two  courts,  is  to      

enquire  whether  the  first  judgment,  if  not  appealed  or      ' 

brought  in  review  before  the  second  tribunal  adjudicat- 
ing in  the  matter,  would  have  been  a  conclusive  judg- 
ment, or  whether  it  required  confirmation  by  the 
tribunal  before  becoming  operative  (1).  But  the  rule 
of  universal  application  in  all  courts  is  that  enunciated 
in  the  House  of  Lords  in  Chray  v.  Turnbull  (2),  where 
Lord  Chelmsford  says : — 

Upon  a  question  of  &ct  an  appellate  tribunal  ought  not  to  bo 
called  upon  to  decide  which  side  preponderates  on  a  mere  balance 
of  evidence.  Dififerent  minds  will,  of  coursOi  draw  different  conclu- 
sions from  the  same  facts. 

And  he  comes  to  the  conclusion,  that  upon  an  appeal 
from  the  decision  of  the  judges  of  the  court  of  first  ins- 
tance, it  should  be  irresistibly  established  to  the  satis- 
faction of  the  appellate  tribunal  that  the  opinion  of  the 
judge  or  judges  on  the  question  of  fact  was  not  only 
wrong  but  entirely  erroneous ;  and  Lord  Westbury^  in 
the  same  case,  said  : — 

In  the  English  tribunals,  when  a  question  of  fact  has  once  been 
decided  by  the  verdict  of  a  jury,  it  i-equires  an  overwhelming  case  of 
error  by  the  jury,  or  the  disregard  of  s(Hne  cardinal  rule  of  law,  to  in- 
duce the  court  to  grant  a  new  trial.  Unquestionably  I  should  have 
pressed  upon  your  lordships  to  abide  by  that  rule  if  it  had  not  been 
that  the  case  now  brought  before  us  has  unfortunately  been  decided, 
not  on  evidence  taken  in  the  presence  of  the  court,  but  upon  the 
written  depositions  of  witnesses ;  and  it  has  been  the  practice  in 
courts  of  equity,  where  that  mode  of  taking  evidence  prevails,  to 
allow  appeals  on  matters  of  fact,  although  the  court  below  has  felt 
no  hesitation  in  the  conclusion  to  be  arrived  at  on  the  deposition  ] 
but  if  we  open  a  door  to  an  appeal  of  this  kind,  undoubtedly  it  will  be 
an  obligation  upon  the  appellant  to  prove  a  case  that  admits  of  no 
doubt  whatever. 

(1)  Hay  v.  Qordm,  L.  Bep.  4        (2)  L.  Bep.  2  Sc  Ap.  54. 
P.  C.  a48. 
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1881  Now,  applying  the  principle  of  these  cases,  it  is  im- 

Nasmitq  possible  to  say  that  the  findings  of  the  learned  judge 

Manning  **  ''^®  *^^^^  ^^®  erroneous  ;  for  my  own  part  I  cannot 

say  that  I  am  at  all  disposed  to  dififer  from  them  ;   and 

'  '  adopting  them,  as  consistently  with  the  principle  of 
the  above  cases,  we  must,  I  can  see  no  other  conclusion 
resulting  from  them  than  that  arrived  at  by  the  unani- 
mous judgment  of  the  Court  of  Queen's  Bench  concurred 
in  by  the  Chief  Justice  of  the  Court  of  Appeal,  the  ma- 
jority of  which  court,  in  my  opinion,  erred,  in  reversing 
that  judgment ;  and  this  appeal  from  the  judgment  of 
that  court  should  therefore  be  allowed,  and  the  judg- 
ment of  the  Court  of  Queen*B  Bench  restored,  with  costs 
as  well  upon  this  ground  as  upon  the  other. 

Appeal  dismissed  with  costs  (1). 

Attorneys  for  appellant :  Lauder  Sf  Proctor. 

Attorneys  for  respondent :  FergNSon,   Bain^  Gordon 

Sf  Shepley. 


^     THE  LONDON  LIFE  INSURANCE  CO...  Appkllanto  ; 
1881     JULIA  ELIZABETH  WRIGHT Respondent. 

•Feb»y.  12.  qN  APPEAL  FROM  THE  COURT  OF  APPEAL  FOR  ONTARIO. 

37   Vic, J  ch,  85,   Ont, — Insurance  policy — Want  of  Seal^^Fraud — 
Pleading 8  ^Powtr  of  Courts  of  Equiit/, 

The  seventh  section  of  the  statute  incorporating  the  appellants 
(37  Vic.  ch.  85,  0.)  after  specifying  the  powers  of  the 
directors,  enacts  as  follows:  ''but   no  contract  shall  be  valid 


*  P&BSB.NT — ^Ritchie,  C.J.,  and  Foumier,  Henry,  Taschereau  and 
Gwynne,  J,J. 

(1)  In  this  case  the  Judicial  Com-  the  judgment  of  the  Supreme 
mittee  of  the  Privy  Council  Court,  but  the  case  was  settled 
granted  leave  to  appeal  from       before  coming  on  for  argument. 
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unless  made  under  the  seal  of  the  company,  and  signed  by       1880 
the  president  or  vice-president  or  one  of  the  directors,  and  coun-       "XT^ 
tersigned  by  the  manager,  except  the  interim  receipt  of  the     Jjqvdov 
company,  which  shall  be  binding  upon  the  company  on  such       Lifb 
conditions  as  may  thereon  be  printed  by  direction  of  the  board."    ^^'   ^' 

J,  E.  W.  brought  an  action  to  recover  the  amount  of  a  policy  'Weight. 
issued  by  the  appellants  in  favor  of  her  fatH^r.  The  policy  sued  -^— 
on  was  on  a  printed  form  and  had  the  attestation :  '<  In  witness 
whereof,  The  London  L\fe  Insurance  Co,,  of  London^  OnU,  have 
caused  these  presents  to  be  signed  by  its  president,  and  attested 
by  its  secretary  and  delivered  at  the  head  office  in  the  city  of 
London,  Ac." 

To  a  plea  that  the  policy  sued  on  was  not  sealed,  and  therefore 
n^t  binding  upon  the  appellants,  the  plaintifi  replied  on  equitable 
grounds,  alleging  that  the  defendants  accepted  the  deceased's 
application  for  insurance,  and  that  the  policy  was  issued  and 
acted  upon  by  all  parties  as  a  valid  policy,  but  the  seal  was 
inadvertently  omitted  to  be  affixed,  and  claiming  that  the 
defendants  should  be  estopped  from  setting  up  the  absence  of 
the  seal  or  ordered  to  affix  it. 
Heldf  affirming  the  judgment  of  the  Court  of  Appeal,  that  the  setting 
up  of  '<  the  want  of  a  seal,"  as  a  defence,  was  a  fraud  which  a 
court  of  equity  could  not  refuse  to  interfere  to  prevent,  without 
ignoiing  its  functions  and  its  duty  to  prevent  and  redress  all 
fraud  whenever  and  in  whatever  shape  it  appears  ;  and  there- 
tore  the  respondent  was  entitled  to  the  relief  prayed  as  founded 
upon  the  facts  alleged  in  her  equitable  replication. 
[Bitchief  C.J.,  and  TaschereaUf  J.,  dissenting.] 

Appeal  from  a  judgment  of  the  Court  of  Appeal  for 
Ontario^  dismissing  appeals  from  the  judgments  of  the 
Oourts  of  Queen's  Bench  and  Common  Fleas,  in  this 
and  eight  similar  cases. 

The  action  was  brought  to  recover  the  amount  of  an 
accident  insurance  policy  upon  the  life  of  John  Wright, 
the  father  of  the  respondent.  The  policy  was  issued 
on  8th  September,  1875,  and  th^  death  of  the  insured 
occurred  on  tth  December  of  that  year. 

The  facts  and  pleadings  are  fully  set  out  in  the  judg- 
ment of  Mr.  Justice  Owynne  hereinafter  given.  See 
also  reports  of  the  case,  6  ChU.  App.  B.  218  and  29  U.  C. 
0.  P.  221. 

80| 
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^»30         Mr.  BHhune,  Q.  C,  for  appellants : 
Thb  [The  argument  of  coansel  upon  the  question  of  fact 

^^1^    whether  the  death  had  been  accidental  or  not,  was  not 
Ins.  Co.   entertained  by  the  Court,  and  is  therefore  omitted.] 
Waioht.       The  alleged  policies  of  the  appellants'  company  do 
"^^      not  purport  to  be  under  their  seal. 

The  appellants  are  incorporated  by  Act  of  the  Legis- 
lature of  Ontario  (87  Ttc.,  c.  85). 

It  is  by  section  7  of  the  said  Act,  amongst  other 
things,  enacted  as  follows  :  ''  No  contract  shall  be  valid 
unless  made  under  the  seal  of  the  company,  &o." 

Mr.  Justice  Patterson  in  the  court  below  gave  his 
judgment  upon  the  ground  that  this  paper  could  be 
treated  a;s  an  interim  receipt.  The  other  judges  admit- 
ted that  there  was  no  evidence  to  go  to  the  jury  to  show 
thai  this  was  a  contract ;  but  the  Court  of  Common 
Pleas  thought  that  an  equitable  replication  of  estoppel 
should  be  allowed  to  be  pleaded,  and  the  Court  of 
Api>eal  were  of  opinion  that  a  count  in  the  nature  of  a 
bill  for  specific  performance  should  be  allowed  to  be 
added. 

The  appellants  submit  that  both  views  were  errone- 
ous. 

As  to  the  interim  receipt  Mr.  Justice  Patterson  seems 
to  have  been  under  the  impression  that  no  form  of 
"interim  receipt"  used  by  the  appellants  had  been 
used.  This  was  erroneous,  as  may  be  seen  by  the  case. 
Moreover,  it  was  only  to  be  a  temporary  contract. 

The  declaration  in  the  case  imported  that  the  instru- 
ment upon  which  the  plaintiff  was  suing  was  a  sealed 
instrument.  After  trial,  and  after  the  verdict  had  been 
moved  against,  the  Oburt  of  Common  Pleas  gave  leave 
to  the  plaintiff  to  add  an  equitable  replication,  and  it 
was  only  in  the  Court  of  Appeal  that  appellants  got 
leave  to  plead  to  liiis  equitable  replication.  I  contend 
the  Court  of  Common  Fleas  had  no  jurisdiction  in  such 
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a  case,  the  Court  of  Chancery  being  the  proper  fomm.  1880 
The  record  in  this  case  presents  the  anomaly  of  a  plaintiff  thb 
suing  upon  a  policy  of  insurance,  and  the  issues  arising    ^^^^ 

upon  that  action  being  tried,  and  all  of  them  going  to   I»8.  Co. 

Ml 

the  whole  cause  of  action,  determined  by  a  jury  against   Weight. 

the  plaintiff,  and  then  the  Court  of  Appeal  taking  up  a      

distinct  and  separate  head  of  relief,  upon  evidence  not 
taken  before  it  btit  directed  t6  a  different  end,  usurping 
the  function  of  a  court  of  original  jurisdiction,  and 
decreeing  in  effect  the  specific  performance  of  a  con- 
trtwjt. 

The  Court  of  Appeal  did  not  try  the  other  two  issues 
itself  apart  from  the  findings  of  the  jury,  but  while  it 
discarded  the  findings  of  the  jury  upon  one  issue  adopted 
their  findings  upon  the  other  two  issues. 

l%uere  being  no  representation  of  a  seal  haying  been 
affixed  the  appellants  submit  that  no  estoppel  could 
arise,  in  respect  of  which  a  Court  of  Equity  could  estop 
the  appellants  from  pleading  the  want  of  a  seal. 

The  statute  is  just  as  binding  upon  a  Court  of  Equity 
as  a  Court  of  Law,  and  a  Court  of  Equity  could  not 
decree  specific  performance  of  a  contract  against  the 
appellants,  unless  that  contract  was  entered  into  in  the 
only  way  in  which  the  defendants  could  contract. 

The  appellants  are  the  creature  of  the  legislature,  and 
the  same  legislature  has  determined  that  the  only  way 
in  which  they  can  contract  is  under  their  seal. 

What  right  has  any  court  to  say  that  they  may  con- 
tract otherwise  ? 

The  cases  referred  to  by  Mr.  Justice  Paitetion  in  the 
Court  of  Appeal,  it  is  submitted,  are  distinguishable. 
There  was  not,  in  any  of  these  cases,  an  express  prohi- 
bition against  contracting  except  under  seal.  It  may  be 
quite  true  that  in  cases  where  the  act  of  ineori>oration 
is  afl^it  as  to  the  mode  of  contracting  by  the  corporation, 
the  courts  may  def^tmine  that  trading  corporations  are 
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isso      bound  by  contracts  made  otherwise  than  under  their 

The      corporate  seal,  but  that  must  be  so  determined  only 

loxDov    because  the  courts  do  not  assume  that  in  such  cases  the 

liIFB 

Iks.  Ca  legislature  did  not  intend  to  allow  contracts  to  be 
WRiom.  authenticated  in  that  way  solely,  but  where  the  legisla- 
ture  has  expressly  declared,  as  in  this  case,  that  the  con- 
tract shflJl  not  be  binding,  except  when  under  seal,  the 
appellants  submitt  hat  no  Court  of  Equity  can  enforce  a 
contract  not  so  authenticated.  Hunt  y.  The  Wimbledon 
Local  Board  of  Health  (1) ;  Newd  y.  Dunnett  (2) ;  Brice 
on  ultra  vires  (8) ;  Montreal  Ass.  Co.  y.  McOiUivray  (4) ; 
SumoU  y.  London  Dock  Co.  (5) ;  Kelly  y.  The  Isolated 
Risk  (6) ;  Hardcastle  on  Statutes  (7). 

Mr.  Scott  for  resi>ondent : 

If  it  was  necessary  that  an  amendment  should  be 
made  in  the  pleadings  by  adding  the  equitable  replica- 
tion, the  courts  in  term  had  ample  power  to  make  such 
amendment  (8),  and  the  Court  of  Appeal  has  similar 
I)owers  (9). 

The  appellants  object  that  an  amendment  should  not 
be  allowed  when  it  raises  a  new  issue,  but  eyery 
amendment  necessarily  does  this,  and  courts  are  always 
entitled  to  amend,  and  then  judge  as  to  whether  the 
amendment  renders  necessary  a  new  trial.  In  this  case 
no  new  issue  was  really  raised,  all  the  facts  being 
either  admitted  or  found  by  the  jury,  and  the  sole  ques- 
tion was  whether  on  those  facts  the  respondent  was 
entitled — the  record  being  first  put  into  a  proper  shape 
— to  succeed.  Both  courts  haye  power  to  take  further 
evidence  (10). 

As  to  the  defence  for  want  of  a  seal,  I  don't  think  any 

(1)  3C.P.D.  208.  (7)  P.  22. 

(2)  27  L.  J.  C.  P.  314.  (8)  R.  S.  0.  ch.49,  sec.  8. 

(3)  Ch.  3,  8.  2.  (9)  R.  S.  0.  ch.  38,  see.  22. 

(4)  13  Moore  P.O.  87, 122, 124.  (10)  R.  S.  0.  ch.  38,  s.  22  j  41  Vic. 

(5)  8  £.  &  B.  347.  (Ont.)  ch.  8,  8.  7. 

(6)  26  U.  C.  C.  P.;299. 
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court  of  justice  would  sustaiii  it.    The  instrument      1^^ 
was  produced  at  the  trial,  and  the  effect  of  the  jury's      Tbb 
verdict,  I  contend,  is  that  the  policy  was  delivered    ^^^^ 
sealed.  Ihs-  Co. 

The  evidence  before  the  jury  was  that,  as  a  matter  of  Wright. 
law,  the  appellants  could  only  issue  policies  under  seal ; 
that  they  issued  and  delivered  to  the  assured  this  paper 
as  a  legal  policy  ;  that  it  purported  to  be  an  act  not  of 
the  officers,  but  of  the  company ;  that  they  admitted,  at 
a  previous  trial,  that  this  paper  was  a  policy  binding  on 
them ;  but  that  their  insi>ector  says  that  they  did  not 
seal  their  accident  policies,  and  that  his  impression  is 
that  this  particular  policy  is  not  sealed.  No  evidence 
was  given  that  the  appellants  had  any  special  common 
seal.  Any  seal  affixed  by  the  proi)er  authority  of  a 
body  corporate  will  suffice,  and  any  impression  would 
be  sufficient  (1). 

And  there  was  ample  evidence  to  go  to  the  jury. 
Ofellier  v.  Neale  (2)  ;    Talbot  v.  Hodson  (8). 

Then  the  evidence  is  also  such  as  to  amount  to  an 
estoppel  in  pais  upon  the  question  of  sealing,  and  on 
that  ground  the  jury  were  justified  in  finding  a  verdict 
for  the  respondent  All  the  requisites  of  an  estoppel 
exist  in  this  case,  and  corporations  are  bound  by  an 
estoppel  in  the  same  way  as  individuals,  and  can  waive 
their  rights.  Herman  on  Estoppel  (4);  Bigelow  on 
Estoppel  (5) ;  Laird  x.  Birkenhead  R.  W.  Co.  (6) ;  Steven's 
Hospital  V.  DyaSj  this  was  a  case  of  a  statute  (7) ;  London 
4-  Birmingham  JR.  W.  Co.  v.  Winter  (8) ;  Wilson  v.  West 
Hartleford  R.  W.  Co.  (9). 

The  cases  relied  upon  by  the  appellants  as  to  the 

(1)  Shep.  Touchst.  57  j  6  Viner's  (4)  P.  419. 
Abr.  307 ;  Rtg.  v.  8U  PauVs,  (5)  29  L.  J.  N.  S.  Chy.  221. 
7  Q.  B.  232.  (6)  7  Taunt.  250. 

(2)  Pea,  198.  (7)  15  Jur.  Ch.  405. 

(3)  Pj).  509-512.  (8)  1  Cr.  A  Ph.  63, 

(9)  2  DeG.  J.  &  S.  475. 
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1880      necessity  of  a  contract  being  nnder  seal,  do  not  apply 
Thh      here,  as  they  all  are  cases  where  there  never  was  any 
^^^^    intention  that  a  formal  contract  should  be  entered  into 
JMs.  Co.   by  the  corporations,  and  the  contracts  were,  at  the  time 
WwoBt,  they  were  attempted  to  be  enforced,  really  incomplete. 
Here  both  parties  intended  to  complete  the  contract, 
-  and,  as  a  part  of  such  completion,  intended  to  do  every- 
thing necessary  to  attain  that  end,  and  among  these 
things  to  affix  the  seal. 

The  replication  is  not  equivalent  to  a  bill  for  fipecific 
performance,  but  is  more  in  the  nature  of  a  bill  to  res- 
train  an  inequitable  defence,  and  if  such  a  bill  would 
lie  prior  to  the  Administration  of  Justice  Act  a  replica- 
tion is  now  proper.  The  respondent  submits  that  such 
a  bill  clearly  would  lie,  and  that  a  Court  of  Equity 
would  not  allow  the  appellants  to  take  advantage  of 
their  own  fraud  in  neglecting  to  affix  the  seal  and 
delivering  a  worthless  piece  of  pai>er  as  a  valid  and 
binding  policy.  Bond  v.  Hopkins  (1) ;  Hovinden  v. 
Annedey  (2). 

Mr.  Bethune,  Q.  C,  in  reply : 

The  applicant  was  dealing  with  a  corporation  and  it 
was  his  duty  to  enquire  what  the  power  of  the  directors 
of  the  corporation  were,  and  the  moment  he  did  so  he 
would  have  to  enquire  what  the  statute  enacted.  Then 
nothing  short  of  a  paper  signed  and  sealed  can  be  said 
to  be  a  binding  representation. 

Ritchie,  0.  J. : — 

In  this  case  it  is  beyond  dispute  that  the  instrument 
declared  on  as  a  policy  of  insurance  was  not  under  seal 
and  was  not  declared  on  as  being  under  seal,  nor  did  it 
purport  to  have  been  sealed,  and  the  simple  question, 
in  my  opinion,  is :  Can  the  plaintiff,  not  producing  a 
contract  under  seal,  recover  in  this  action  ? 

(1)  1  Scb.  ft  Lef.  413.  (2)  2  Sch.  ft  Lef.  607. 
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The    Ontario    Act  incorporating    the  London  Life      1881 
Insurance    Company^    9fl   Vic,   c.  86,   8.   '7,    declaring      thb 
the  powers  of  the  directors,  after  specifying  certain    ^^^ 
particulars,  enacts :    "  And  generally  to  transact  all    ls».  Co. 
necessary  matters  and  things  connected  with  the  busi-   wjuoht. 
ness  of  the  company,  but  no  contract  shall  be  valid  unless  ^..tt"^  ^ 

'  Bitchie,C  J. 

made  under  the  seal  of  the  company  and  signed  by  the      

Premdent  or  one  of  the  directors,  and  countersigned  by 
the  manager,  except  the  interim  receipt  of  the  company, 
which  idiall  be  binding  upon  the  company  on  such 
conditions  as  may  be  thereon  printed  by  direction  of 
the  Board." 

The  reason  why  interim  receipts  are  thus  excepted  is 
very  obvious,  because  practically  they  could  not  be 
sealed  by  the  company,  inasmuch  as  these  interim  re- 
ceipts are  issued  by  agents  at  a  distance  from  the  domicile 
of  the  company  and  transmitted  to  the  company,  and,  as 
the  name  indicates,  are  subject  to  the  acceptance  or 
rejection  by  the  company  of  the  risk  tendered  to  the 
agent,  and  to  be  in  force  for  a  certain  number  of  days,  or 
until,  in  the  mean  time,  such  acceptance  or  rejection  by 
the  company. 

If  accepted  a  policy  issues,  if  rejected  the  insurance 
ceases ;  in  either  case  the  insurance,  under  the  interim 
receipts,  is  at  an  end,  and,  if  neither  accepted  nor  re- 
jected, is  at  an  end  at  the  expiration  of  the  days  named. 

Here  is  the  copy  of  the  interim  receipt  of  this  com- 
pany as  in  evidence : 

LONDON  LIFE  INSURANCE  CO'Y,  OF  LONDON,  ONT. 

AMOirKT,  $.••    INTBBIM  RBCBIPT. — AOOIDBNT  DBPARTHBNT.     PrBMIUV,  $... 

Received  from «• •• of •••••• 

•«...•• Dollars,  for  which  I  agree  to  furnish  him  an 

Accident  Insurance  Policy  in  the  above-named  Company  within  thirty 
days  from  date,  provided  the  Application  is  accepted  and  the  Policy 
written  by  the  Company,  or  to  return  the  same  to  him,  or  his  order, 
on  demand. 
« 187 .•.•9..».....,ii^0ffi<. 

So  far  then  as  this  company  is  concerned,  it  only  obtains 
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1881      power  to  contract  by  yirtne  of  the  statute,  and  that 

Thb      power  is  specially  conferred,  and  the  statute  has  in  pro- 

^"fb*    hibitory  language  declared  that  no  contract  shall  be 

Ins.  Co.   valid  unless  in  the  mode  pointed  out,  and  the  clear 

I, 

WjiiOHT.  declared  policy  and  object  of  the  statute  is  that  this 
llitchPcJ  ^i^P*i^y»  t^®  creature  of  the  legislature,  so  far  as 
— 1  language  can  declare  it,  shall  not  be  bound,  except  by 
contracts  under  seal.  We  have  no  right  to  inquire  into 
the  reason  or  motive  which  prompted  the  legislature 
to  require  this  formality ;  it  is,  I  ihink,  our  duty  to  say 
that  all  formalities  required  by  the  statute  must  be 
punctually  complied  with,  and  to  declare  that  neither 
this  court  nor  any  other  court  has  any  right  or  power  to 
dispense  with  a  regulation  so  imperatively  prescribed 
by  the  statute  in  such  prohibitory  language.  I  do  not 
think  it  is  for  me  to  question  the  policy  or  impolicy  of 
this  provision,  or  any  hardship  which  giving  effect  to 
this  provision  would  entail  in  this  case.  I  consider 
this  enactment  quite  as  binding  and  obligatory  on  Courts 
of  Equity  as  Courts  of  Law.  I  know  of  no  principle  on 
which  courts  can  set  the  statute  law  of  the  country  at 
defiance  and  say  that  an  artificial  body,  owing  its  exist- 
ence to  a  statutory  enactment,  can  contract  without  seal, 
when  the  legislature,  which  created  the  body,  declares  it 
shall  not,  or  to  make  a  binding  contract  for  such  a  body 
corporate  that  they  have  not  made  for  themselves.  The 
very  exception  of  interim  receipts  proves,  I  think,  that 
the  legislature  intended  that  the  term  contract  should 
apply  to  every  other  insurance  contract,  and  to  say 
that  the  company  could  make  a  contract  of  insurance 
such  as  is  contained  in  the  policy  declared  on  in  this 
case  without  its  being  sealed  is,  in  my  opinion,  simply 
to  repeal  the  statute.  It  is  my  daty  to  read  the  Act  as 
it  is  written.  The  language  is  clear,  plain,  positive* 
free  from  all  ambiguity,  admitting  of  no  doubt :  the 
words  are  "no  contract  shall  be  valid  tuiless  mad^ 
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under  the  seal  of  the  company."     There   must  be  a      ^^^ 
binding  contract    to  enable  the  plaintiff  to  recover      thb 
either  in  law  or  equity.    There  has  been  no  contract    ^^^ 
under  seal,  how  then  can  I  judicially  say  there  has  been    Ik^-  Co. 
a  binding,  legal,  valid  contract,  unless  I  am  prepared   wrioht. 
to  set  at  naught  an  express  legislative  enactment,  and  ti!*TPc-i 
so  override  the  law  of  the  land  ?    The  legislature  has      — 1 
been  pleased  to  say  "  no  contract  shall  be  valid  unless 
under  seal."    What  right  have  I,  sitting  here  to  admin- 
ister the  law  as  it  stands  on  the  statute  book,  practically 
to  repeal  a  provision  so  clear  and  unequivocal,  and  say 
that  a  contract  shall  be  valid,  which  the  legislature 
says  in  unmistakable  language  shall  not  be  valid  ?    The 
same  difficulty  exists  as  to  specific  performance  or  other 
relief  in  equity  in  this  case  as  to  a  recovery  at  law. 

The  first  point  to  be  determined  is  to  ascertain 
whether  there  is  an  agreement,  for  if  no  agreement  the 
court  cannot  make  one,  and  any  bill  filed  must  be 
dismissed,  and  how  can  there  be  any  agreement  when 
the  Act  expressly  declares  that  these  defendants  shall 
not  contract  but  in  a  particular  manner  ?  In  other  words, 
shall  not  make  a  contract  of  insurance,  except  by  interim 
receipts,  in  any  other  manner  than  under  seal.  There- 
fore any  contract,  in  order  to  lay  the  foundation  of  a 
suit  at  law  or  in  equity,  must  be  under  seal.  You  can- 
not raise  an  equity  without  a  contract,  and  you  cannot 
get  a  contract  without  a  seal. 

Let  us  now  see  what  the  authorities  say  as  to  the 
contracts  of  corporations  generally  not  under  seal,  when 
there  is  no  prohibitory  clause,  and  then  as  to  the  effect 
of  express  statutory  requirement  of  a  seal. 

In  relation  to  trading  corporations,  modem  cases  have 
engrafted  numerous  exceptions  on  the  old  rule,  that  a 
corporation  cannot  contract  except  under  seal,  which 
rule  is  thus  stated  by  Tindal,  G.  J.,  in  CHbson  v.  East 
India  Company  (1) : 

(1)  6  BlDg.  N.  C.  269, 
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1881  The  general  rale  of  law  is  not  denied  on  the  pari  of  the  plainiiffi 

"^^       to  be,  that  no  action  founded  on  contract  can  be  maintained  against 

London    ^  corporation  aggregate,  unless  where  such  contract  is  under  the  seal 

LiFB       of  the  corporation.  Such,  indeed,  is  the  language  of  all  the  authorities 

1x8.^  (X    beginning  with  those  collected  fi«m  Year  Booksin  Bro.  Abr,  tit.  Chr- 

WRioBt.   po^^^i^>^*  on^  Capacities^  down  to  the  latest  of  the  present  day ;  &e 

ground  of  that  rule,  as  it  is  to  be  extracted  from  such  authorities, 

Bitchie,CJ.  being  that  as  a  corporation  is  a  body  politic  and  invisible^  it  can  only 
act  and  speak  by  its  common  seal ;  or  as  it  is  said  arguendo^  in  Bex 
V.  Briggs  (1),  the  common  seal  is  the  hand  and  mouth  of  the  corpor- 
ation. 

Bnt  though,  as  said  by  Tindalj  0.  J.,  "  On  this 
general  rule,  both  in  ancient,  and  still  more 
frequently  and  largely  in  modem  times,  have  excep- 
tions been  grafted,  so  that  it  is  now  undoubted  law, 
that  in  very  many  cases  actions  are  maintainable  in  our 
courts  upon  contracts  entered  into,  by  and  on  behalf  of 
corporations  aggregate,  though  such  contracts  are  not 
under  seal,"  these  exceptions  have  not  abrogated  the  old 
rule,  and  had  they  done  so  this  Act  of  incorporation  pre- 
vents the  engrafting  of  any  exceptions  with  respect  to 
contracts  of  insurance,  except  that  named  in  the  statute, 
and  peremptorily  prevents  this  company  from  effecting 
a  valid  contract  of  insurance  except  by  instrument  under 
seal. 

The  agreement,  I  think,  must  be  considered  as  rang- 
ing itself,  alB  was  said  by  TindaU  C.  JT.,  in  the  same  case, 
under  that  -class  of  obligations  which  is  described  by 
j  arists  as  imx)erfect  obligations,  obligations  which  want 
the  vinculum  juris^  although  binding  in  morals,  equity 
and  conscience,  an  agreement  which  the  defendants,  as 
was  said  there,  ''  are  bound  in  foro  consctentiae  to  make 
good,  but  of  which  the  performance  is  to  be  sought  for 
by  petition,  memorial  or  remt>nstrance,  not  by  actipn  in 
a  court  of  law,"  and  Tindal^  C.  J.,  concludes  his  judg- 
ment thus : 

It  is  enough,  however,  to  say,  though  the  company  undoubtedly 

3  P.  W«i0. 4£3* 
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mi^^t^  if  they  had  ihooght  proper,  have  made  a  grant  under  their       1881 
ocmupdon  seal  for  the  payment  of  this  pension,  by  which  they  would       ^^j^ 

have  rendered  themselves  liable  to  an  action  in  a  court  of  law,  yet  Lomdojt 
they  have  not  done  so ;  and  it  appears  to  us  that  this  grant,  not       Iavk 
under  seal,  does  not  fall  within  the  reason  or  principle  of  the  excep-  ^' 

tion  which  has  been  above  adverted  to,  and  consequently  that  it  Wriobt. 
muBt  be  governed  by  the  general  rule  of  law,  that  a  corporation       — — 
aggregate  eanaot  be  sued  upon  a  contract  not  being  under  their  BliohieiUJ^. 
common  seal; 

hi  Lamprell  y.  Billericay  Union  (1),  an  action  for  addi- 
tional work,  to  which  want  of  written  directions  from 
the  architects  was  a  complete  answer  so  far  as  such 
claim  dejpended  on  the  deed,  Bjolfe^  B.,  delivering  the 
judgment  of  the  Court,  says  :*- 

But  it  was  suggested  at  the  bar,  that  though  for  want  of  written 
instructions  the  plaintiff  might  have  no  remedy  under  the  deed,"yct, 
as  the  defendants  had  accepted  the  additional  works,  and  so  had  tlie 
full  benefit  of  them,  the  plaintiff  had  a  right  to  be  paid  on  a  quantum 
meruit  independently  of  the  deed.  The  case  of  Lucas  v,  Godwin  (2) 
was  relied  upon*  But  there  the  defendant  was  an  individual  capable 
of  making  a  new  contract  by  parol,  as  he  might  think  fit,  whereas 
here  the  defendants  are  a  corporate  body  incapable  of  contracting 
otherwise  than  by  deed.  We  adhere  on  this  subject  to  the  doctrine 
laid  down  by  this  court,  in  The  Mayor  of  Ludlow  v.  Charlton  (3),  and 
subsequently  acted  on  in  the  Common  Pleas  in  Arnold  v.  71^  Mayor 
of  FooU  (4),  and  by  the  Oourt  of  Queen's  Bench,  in  Paine  v.  The 
Strand  Union  (5).  The  prinoiple  of  those  cases  clearly  exempts  the 
present  defendants  from  all  liability  as  to  the  matters  in  question  in 
this  action,  except  such  as  arose  by  instrument  under  their  seaL 

In  Diggle  v.  The  London  Sf  Blackwall  Railway  Co.  (6), 
where  all  the  cases  were  dted  on  the  arguments,  the 
marginal  note  is : 

A  railway  company,  duly  incorporated  by  Act  of  Parliament, 
entered  into  an  agreement  not  under  eealy  with  a  contractor 
that  he  should  execute  certain  works  upon  their  railway,  for  the 
purpose  of  changing  the  system  of  locomotion  which  they  had  em- 
ployed^ the  rope  and  stationary  engine  system,  to  the  ordinaiy  loco- 
motive principle.    The  eontractor,  in  pursuance  of  the  agreement, 

(1)  3  Exch.  283.  (4)  8  Q.  B.  338. 

(2)  3  Bing.  N.  a  744.  (5)  4M.&G.860. 

(3)  6  H.  &  W.  815.  (0){5)Sxoh|  442. 
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1881       entered  upon  the  works  aad  performer!  a  portion  of  them,  but  before 
^"f^       they  were  completed  he  was  dismissed  by  the  company :  Held,  thai 
LoNDOir     ^®  could  not  recover  the  value  of  this  work. 

iJn^Co,       ^^  Home f sham  v.  Wolverhampton  Waterworks  Co.  (1), 
0        this  Court   (Exchequer)  again  affirmed  the  principle 

'  that  a  corporation  can  contract  only  under  seal,  or  if  it 

Bitchie,CJ.  jg  ^  body  established  under  Act  of  Parliament,  general 
or  special,  under  the  authority  of  the  provision  of  such 
Act;  and  in  The  Governor  and  Company  of  Copper 
Mines  v.  Fox  and  others  (2).  the  Court  of  Queen's 
Bench,  per  Lord  Campbell,  fully  sustained  the  general 
principle  that  a  corporation  can  contract  only  under 
seal,  and  said  that  "we  regret  very  much  that  any 
technicality  should  interfere  with  the  enforcement  of  a 
fair  contract,"  but  the  law  by  which  a  corporation  is 
not  bound,  unless  the  contract  is  under  seal,  can  be 
altered  only  by  the  legislature. 

In  Williams  v.  The  Chester  and  Holyhead  Railway 
Company  (8),  Martin^  B.,  delivering  the  judgment  of  the 
court,  says: — 

We  cannot  conclude  without  calling  attention  to  the  extreme 
imprudence  of  persons  dealing  with  railway  or  other  companies  upon 
letters  or  documents  signed  by  the  secretaries  of  such  companies. 
There  is  no  reason  to  suppose  that  any  fraud  was  intended  in  this 
case,  or  that  the  mistake  originated  otherwise  than  in  an  uninten- 
tional oversight.  But  the  consequences  to  him  are  the  same  as  if 
the  gross  fraud  had  been  practised  upon  him,  of  the  directors 
authoriung  one  contract^  and  their  secretary  knowingly  communi- 
cating one  varying  from  it  to  him,  &c.,  &c. 

Persons  dealing  with  these  companies  should  always  bear  in  mind 
that  such  companies  are  a  corporation,  a  body  essentially  different 
from  an  ordinary  partnership  or  firm,  for  all  purposes  of  contracts, 
and  especially  in  irespect  of  evidence  against  them  on  legal  trials, 
and  should  insist  upon  these  contracts  being  by  deed  under  the  seal 
of  the  company,  or  signed  by  directors  in  the  manner  prescribed  by 
the  Act  of  Parliament.  There  is  no  safety  or  security  for  any  one 
dealing  with  such  a  body  upon  any  other  footing.    The  same  obser^ 

(1)  6  Ezoh.  137.  (2)  16  Q.  B.  298. 

(3)  5  Jur.  828. 
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▼ation  also  applies  in  respect  of  any  variation  or  alteration  in  a       1881 

contract  which  has  been  made  •  ^T"^ 

The 

In  Cope  V.   The  Thames  Haven  Dock  and  Railway    I^i^on 
Company  (1),  the  marginal  note  is  : —  Ins.  co. 

A  railway  company  was  incorporated  by  an^Act  of  Parliament,  one    "^motit. 
section  of  which  enacted  that  the  directors  should  have  power  to  use       "— -^ 
the  common  seal  on  behalf  of  the  company,  and  that  all  contracts  Bitchie,CJ', 
relating  to  the  affairs  of  the  company,  signed  by  three  directors,  in       """"" 
pursuance  of  a  resolution  of  a  court  of  directors,  should  be  binding 
on  the  company.    The  following  section  enacted  that  the  directors 
should  have  full  power  to  employ  all  such  managers,  officers,  agents, 
clerks,  workmen  and  servants,  as  they  should  think  proper. 

By  a  resolution  of  the  board  of  directoi's,  signed  by  their  chairman, 
the  plaintiff  was  appointed  agent  to  negotiate  with  another  railway 
for  the  lease  of  the  line . 

Assumpsit  for  work  and  labour. 

Htld^  that  the  contract  was  not  binding  on  the  company,  it  not 
having  been  sealed  or  executed  with  the  required  formalities. 

Parke,  B. : — 

The  rule  must  be  absolute,  on  the  ground  that  this  is  a  contract  by 
which  the  company  cannot  be  bound,  unless  made  in  the  form 
required  by  the  119th  section,  which  gives  a  power  of  binding  the 
company  by  an  instrument  imder  seal,  or  in  writing  signed  by  three 
directors,  in  pursuance  of  a  resolution  of  the  board.  Neither  of 
these  requisites  has  been  complied  with.  There  is  no  doubt  about 
the  rule  of  law.  We  had  occasion  to  consider  it  in  the  cases  of 
The  Mayor  of  Ludlow  v.  Charlton  (2),  and  Cox  v.  The  Midland  Bail- 
way  Co.  (3).  The  reason  why  a  corporation  cannot  be  bound,  except 
by  their  common  seal,  is  satisfactorily  explained  by  my  brother 
Bolfe  in  the  judgment  in  The  Mayor  of  Ludlow  v.  Charlton^  where 
it  is  shown  that  the  doctrine  was  not^  as  suggested,  a  relic  of  ignor- 
ant times. 

This  language  of  Rolfe,  B.,  in  Mayor  of  Ludlow  y. 
Charlton^  was  adopted  by  Pollock^  B.,  in  Mayor  of 
Kidderminster  y.  Hardwicke  (4). 

In  the  Mayor  of  Ludlow  y.  Charlton  (5),  where  it  was 
held  that  a  municipal  corporation  was  not  bound  by 
a  contract  to  pay  money,  although  the  consideration 

(1)  5  Exch.  841.  (3)  6  M.  &  W.  268. 

(2)  6  M.  &  W.  815.  (4)  L.  B.  9  Exch.  24. 

(5)  6  M.  k  W.  815. 
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1881      had  beeu  executed,   sncli  coatraot   not  being  m&de 
1^      tinder  their  common  seal,  Bjolfe^  B.,  says : 

T.pg  Before  dismissing  this  case,  we  feel  ourselves  called  upon  to  say 

Ins.  Co.    that  the  rule  of  law  reqmring  contracts  entered  into  by  corporations 

V*         to  be  generally  entered  into  under  Beal,  and  not  by  parol,  appears  to 

^^^^  *  us  to  be  one  by  no  mean»  of  a  merely  technical  nature,  or  which  it 
Bitohi^yCJ.  would  be  at  all  safe  to  relaz,  except  in  cases  warranted  by  the  princi- 

-*-^  pies  to  which  we  have  already  adverted*  The  seal  is  required,  as 
authenticating  the  concurrence  of  the  whole  body  corporate.  If 
the  Legislature,  in  erecting  a  body  corporate,  invest  any  member 
of  it;  either  expressly  or  impliedly,  with  authority  to  bind 
the  whole  body  by  his  mere  signature,  or  otherwise,  then 
undoubtedly  the  adding  a  seal  would  be  matter  purely  of  fomii  and 
not  of  substance.  Every  one  becoming  a  member  of  such  a  corpora- 
tion knows  that  he  is  liable  to  be  bound  in  his  corporate  character 
by  such  an  act ;  and  persons  dealing  with  the  corporation  know 
that  by  such  an  act  the  body  will  be  bound  j  but  in  other  cases  the 
seal  is  the  only  authentic  evidence  of  what  the  corporation  has  done, 
or  agreed  to  do.  The  resolution  of  a  meeting,  however  numerously 
attended,  is,  after  all,  not  the  act  of  the  whole  body.  Every  member 
knows  he  is  bound  by  what  is  done  under  the  ccMrporate  seal,  and  by 
nothing  else.  It  is  a  great  mistake,  therefore,  to  speak  of  the  neces- 
sity for  a  seal  as  a  relic  of  ignorant  times.  It  is  no  such  thing : 
either  a  seal  or  some  substitute  for  a  seal,  which,  by  law,  shall  be 
taken  as  conclusively  evidencing  the  sense  of  the  whole  body  cor- 
porate, is  a  necessity  inherent  in  the  very  nature  of  a  corporaticm ; 
and  the  attempt  to  get  rid  of  the  old  doctrine,  by  treating  as  valid 
oontraots  made  with  partiottlar  members,  and  which  do  not  oome 
within  the  axooptiooB  to  which  we  have  adverted,  might  be  produc- 
tive of  great  inooavemeiice. 

In  Frend  and  another  v.  Dennett  (1),  the  marginal 
note  is : — 

By.  the  85th  section  of  the  Public  Health  Act,  11  and  12  Vic^  c.  63, 
it  is  amongst  other  things  enacted  that  <'  the  local  board  of  health 
may  anter  into  all  such  contracts  as  may  be  necesBavy  for  carrying 
the  Act  into  execution )  and  avery  smoh  oontcact,  wbarectf .  the  value 
or  amount  shall  exceed  £10,  shall  be  ia  wsitiog  oad  MCiZ«d  witk  the 
seal  of  the  local  board,"  Ac,  &c. :  Held,  that  a  contract  which  did. 
not  comply  with  this  condition  is  not  capable  of  being  enforced. 
Cockbum,  C.  J.,  in  strong  terms  expressed  his  reprehension  of  the 
turpitude  of  tl^e  detaioe* 

(l)4aB.N.8.676. 
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Cockbum,  0.  J. :—  ^ 

This  rule  must  be  made  absolute.    I  very  much  regret  that  we  are       xhb 
compelled  to  come  to  that  conclusion ;  but  I  see  no  alternative.    It  is     Lokdov 
sought  to  make  the  rates  for  the  district  liable  upon  this  contract,    .       ^ 
by  means  of  an  action  against  the  clerk  to  the  local  board.    Now,  thd         9, 
power  given  to  the  board  to  make  contracts  so  as  to  bind  the  rates    Wsraar. 
is  the  creature  of  the  Act  of  Parliament  j  and  that,  by  the  very  same  p-x^^TiH-r 
cla\2se  which  gives  the  board  power  to  enter  into  contracts,  amongst 
other  things,  expressly  enacts  that  "  every  such  contract)  whereof 
the  value  or  amount  shall  exceed  £10  shall  be  in  writing,  and  (in 
the  case  of  a  non-corporate  district)  sealed  with  the  seal  of  the  local 
board  by  whom  the  same  is  entered  into,  and  signed  by  five  or  more 
members  thereof,  and  (in  the  case  of  a  corporate  district)  sealed 
with  the  common  seal."    I  think  the  local  board  had  no  power  to 
contract  so  as  to  bind  the  rates,  unless  they  did  so  in  the  zoanner 
pointed  out  by  the  statute. 

Williams^  J. : — 

I  am  of  the  same  opinion.  I  do  not  see  how  we  can,  consistently 
with  the  ordinary  rules  by  which  statutes  are  construed,  hold  this 
part  of  the  85th  .section  to  be  directory.  It  is  not  like  the  case  of  a 
thing  which  is  to  be  done  by  the  board,  where  those  dealing  with 
them  have  'no  means  of  knowing  whether  or  not  it  has  been  done  in 
the  manner  required  by  the  Act.  Here,  however,  is  a  public  Act 
which  requires  that  all  contracts  to  be  entered  into  by  the  local 
board  shall  be  entered  into  in  a  particular  way,  viz. :  '^  In  writing 
and  sealed  with  the  seal  of  the  local  board  by  whom  the  same  is 
entered  into,  and  signed  by  five  or  more  members  thereof." 

The  plaintiff,  therefore,  must  have  been  well  aware  that  the  board 
had  no  power  to  contract  so  as  to  bind  the  rates,  except  in  the  manner 
pointed  out  by  the  Act. 

Wille$,  J.  :— 

I  am  of  the  same  opinion.  This  ease  has  been  argued  as  if  the 
85th  section  of  the  Act  had  been  a  controlling  section,  and  as  if  all 
l^e  terms  in  which  matters  therein  mentioned  are  required  to  be 
done  were  directory  only.  But  it  is  that  section  whioh  alone  oonfers 
upon  the  local  board  the  power  of  entering  into  oontraets  ]  and  they 
must  exercise  that  power  in  the  terms  in  whieh  it  is  by  the  act  con- 
ferred upon  them.  I  regret  to  be  obliged  to  come  to  this  conclusion ; 
the  more  especially  as  this  is  not  the  first  instance  of  firaud  «nd 
oppression  occasioned  by  this  state  of  the  law,  within  my  -own 
observation. 

In  HufUY.  Ths  Wimbledon  Local  Board  {1),  the  maigi- 
nal  note  is : 

31  (l)8aP.D.208. 
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1881  Section  So  of  the  Pablio  Health  Act,  1848,  and  section  174  of  the 

"IT^       Public  Health  Act,  1875,  enact  (without  any  words  of  prohibition) 
Jjovuos    ^^^  '^  every  contract  made  by  a  local  board,"  or  by  an  urban  author- 
I^FB       ity,  whereof  the  value  or  amount  exceeds  [£10]  £50,  shall  be  in 
Ins.  Go.    ^ting,  and  sealed  with  the  common  seal  of  such  authority. 
WueHT.       '^^  defendants,  a  "  local  board,"  and  an  <<  urban  authority  "  under 
....      the  above  mentioned  Acts,  verbally  directed  their  surveyor  to  employ 
Bitohie,OJ.  ^^  plaintiflP  to  prepare  plans  for  new  offices.    The  plans  were  pre- 
pared and  submitted  to,  and  approved,  and  used  by  the  defendants, 
but  the  proposed  offices  were  never  erected.    There  was  no  contract 
under  the  corporate  seal,  nor  any  ratification  under  seal  of  the  act  of 
tlie  surveyor  in  procuring  the  plans ;  nor  was  there  any  resolution 
of  the  board  authorizing  their  preparation  : — 

Held,  that  by  reason  of  the  non-compliance  with  the  statutory 
requirements,  the  contract  could  not  be  enforced, — notwithstanding 
that  the  jury  found  that  the  board  authorized  their  surveyor  to  pro- 
cure the  plans  and  ratified  his  act  that  new  offices  were  necessary 
for  the  purposes  of  the  defendants,  and  that  the  plaintiff's  plans  were 
necessary  for  the  erection  of  them. 

LindUy,  J. : — 

In  this  case,  however,  I  have  to  construe  and  apply  a  special  Act  of 
Parliament;  and  although  some  of  the  provisions  of  the  above 
mentioned  sections  are  not,  in  my  opinion,  applicable  to  such  a  con- 
tract as  I  have  here  to  deal  with,  the  provision  requiring  a  seal 
where  the  contract  is  for  more  than  £10  or  £50,  as  the  case  may  be, 
i«,  I  think,  applicable  to  it ;  and,  having  regard  to  the  objects  and 
terms  of  those  sections,  and  to  the  case  of  Frendv,  Dennett  (i),  I 
am  unable  to  hold  that  the  clause  requiring  a  seal  is  a  merely  direc- 
tory clause. 

In  Nowell  v.  Mayor  of  Worcester  (2),  other  clauses  requiring 
other  things  to  be  done  by  the  board  were  held  to  be  directory  only, 
because  the  plaintiff  could  not  ascertain  whether  they  were  done  or 
not.  This  reason  has  no  application  to  the  clause  requiring  con- 
tracts to  be  sealed ;  and  it  appears  to  me  that  I  should  be  depriving 
the  ratepayers  of  the  protection  intended  to  be  afforded  them  by 
the  statutes  with  which  I  have  to  deal,  if  I  held  the  defendants  liable 
to  pay  for  work  done  under  a  contract  required  by  those  Acts  to  be 
under  seal,  and  not  in  that  form. 

The  observations  of  Baron  Bo\fe  in  Mayor  of  Ludlow  v.  Charlton  (3), 
arCi  in  my  opinioni  veiy  pertinent  to  cases  of  this  description ;  and 

(1)  4  0.  B.  N.  S.  576;  27  L.  J.  C.    (2)  9  Ez.457. 
P.  314 ;  and  in  equity,  5  L.  T.    (3)  6 IL  A  W.  815. 
N,  a  73. 
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thoix>ughly  conourring,  aa  I  do,  with  those  decisions  which  have        1881 

relaxed  the  old  rule  as  to  the  necessity  for  a  seal  to  hind  certain       ^T^ 

classes  of  corporations,  I  do  not  feel  myself  at  liberty  to  depart  from     Ix)ndon 

the  plain  words  of  the  statutes  by  which  this  case  is  governed.  Life 

Jjsts.  Co. 

Bramwell,  J. : —  ^  »• 

WRIGHT. 

I  am  of  opinion  that  the  judgment  of  Lindlei/f  J.,  was  right,  and  "T">^ 
ought  to  be  affirmed.  First,  I  thmk  that  s.  174  is  appUcable  to  cases  ^^^^ 
other  than  those  alluded  to  in  it,  and  that  it  is  not  limited  to  them. 
The  section  is  general,  and  refers  to  every  class  of  contract,  and 
there  is  no  reason  for  limiting  it.  In  the  next  place,  I  think  the 
section  is  not  merely  directory  but  obligatory.  It  is  not  prohibitory 
so  as  to  constitute  the  making  of  a  contract,  otherwise  than  in  writ- 
ing and  under  seal,  an  offence )  but  it  is  a  mandatory  direction  that 
contracts  shall  be  made  in  a  particular  way,  that  is  to  say,  in  writing 
and  under  seal.  The  enactment  relates  to  a  contract  which  is  the 
act  of  both  parties,  and  is  applicable  not  to  one  of  them  alone,  but  to 
both  of  them.  I  do  not  mean  to  say  that  the  section  makes  anything 
particularly  necessary  upon  the  part  of  the  contractee,  but  it  requires 
that  the  evidence  of  the  obligation  of  the  two  parties  must  be  in 
writing  and  sealed  with  their  seals.  In  this  particular  case  the  section 
is  of  importance,  as  drawing  a  line  between  cases  where  the  contract 
shall  or  shall  not  be  under  seal.  If  it  rested  at  the  common  law 
there  might  be  a  discretionary  power  as  to  what  contracts  should  be 
entered  into  by  parol,  and  what  contracts  should  be  made  under 
seal,  such  as  contracts  of  small  amount  or  acts  of  daily  necessity, 
and  some  others  which  are  said  to  be  within  the  exception  to  the 
general  rule  that  a  corporation  must  contract  under  their  corporate 
seal.  If  it  were  not  for  section  174  it  might  be  contended  that  con- 
tracts to  the  amoimt  of  £5  or  £20,  or  even  £100,  came  within  the  rule. 
The  legislatures,  however,  have  drawn  the  line,  and  said  that  all  con- 
tracts over  £50  must  be  entered  into  under  seal  and  contracts 
for  a  less  amount  may  be  made  by  parol.  That  being  my  opin- 
ion as  to  the  effect  of  the  statute,  I  think  it  clear  that  this  is  a  con- 
tract, upon  which,  if  after  the  order  had  been  given  it  had  been 
countermanded  by  the  defendants,  and  defendants  had  said  to  the 
plaintiffs : ''  Do  not  go  on  with  it,  we  shall  not  employ  you,*'  no  action 
oould  have  been  maintained.  Then  it  is  said  that  this  is  not  an 
executory  contract,  but  an  executed  contract,  of  which  the  defen- 
dants have  got  the  benefit^  and  for  which  they  must  pay.  X  will  deal 
with  that  question  presently.  First,  reliance  is  placed  on  the  doctrine 
in  equity  as  to  contracts  relating  to  land.  It  is  said  that  a  part  per- 
formance by  entering  into  possession  of  the  land  under  a  verbal 

contract  for  its  purchase  is  sufOicient  to  take  it  oat  of  the  statute  of 
314 
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1881       frauds.    I  think  thai  thai^Aictrifte  baft  M  aaalogf  to  tha  prestaii  case, 

^^       and  the  gix)iiiid  on  whidi  that  bsw  rests  has  been  clearlj  stated  by 

IoH90lr    ^he  Master  of  the  Bolls  in  Ungi^  r.  UngUy  (1 ) .     He  says :  ''  The  law 

LiFA       is  well  established  that  if  an  intoMded  purohascr  is  let  into  possession 

*       *    in  pui'suance  of  a  parol  contract,  that  is  sufficient  to  prevent  the 

WmffttPt    statute  of  frauds  being  set  up  as  a  bar  to  the  proof  Of  the  parol  con- 

m^^TTT^  w  'tract.    The  reason  is  that  possession  by  a  Btraoger  is  evidence  that 

iinamijfu  j»  ^^j.^  ^^  soma  oontract,  and  is  saofa  eqgent  evidenoe  as  to  compel 

the  court  to  admit  evidenee  of  the  terms  tyf  the  oontraot^  In  order 

that  justice  mc^  be  done  between  the  parties.''    lliat  imMm  is  not 

applicable  to  a  case  like  the  present. 

The  general  rule  is,  that  where  th^fdefondants  are  a  corpOrtriion 
and  tiie  contract  made  witii  them  is  not  xmder  seri,  the  tlefendaats 
are  not  liiAile.  I  think  tills  case  is  ^tMn  lire  general  ifnloi  and 
wotddnotbe'wilihin  any  x>f  the  ^recognized  exceptions.  It  is  not 
within  the  exception  which  is  mentioned — ^if  it  can  be  called  an 
exception — or  within  that  doctrine  of  the  Court  of  CSiancery  which  is 
applicable  to  the  statute  of  frauds.  That  doctrine  of  equity  with 
regard  to  the  statute  of  frauds  is  equally  applicable,  whether  the 
defendant  be  a  corpor^ition,  or  whether  the  defendant  be  only  an 
individual;  and  is  founded  upon  the  view  that  the  statute  of  frauds 
only  deals  with  a  matter  of  evidence  upon  a  suit  or  trial.  In  the 
case  of  the  statute  of  frauds,  the  original  contract  is  perfectly  valid, 
and  the  only  effect  of  the  statute  is,  that  in  a  contested  suit  no  evi- 
dence can  be  given  of  that  contract  unless  certain  formalities  have 
been  observed.  The  Court  of  Chancery  has  held  that  in  certain 
circumstances  they  wiU  allow  evidence  to  be  given  of  the  contract 
although  the  formalities  of  the  statute  hava  not  been  fulfilled.  But 
that  decision  oannot  have  any  reference  or  any  application  to  a  case 
where  the  contract  originally,  by  a  rule  of  law,  is  invalid.  I  think, 
also,  that  this  oase  is  not  within  any  of  the  common  law  exceptions 

which  have  been  suggested. 

•  •  •  •  •  • 

Anotlier  exception  is  suggested.  It  is  said  that  there  b  a  rule 
that  where  orders  are  given  by  or  on  behalf  of  a  corporation,  and 
those  orders  TMilt  in  an  apparent  oontract,  though  not  under  seal, 
and  theparty  with  whom  that  apparent  contract  is  made  has  MfiQed 
the  whole  of  his  part  of  the  contract,  and  the  coxporation  on  whose 
behalf  such  lyi^parent  contract  has  been  made^  accept  and  ei\joy  the 
whole  benefit«f  the  peslormanee  of  the  contract^  that  then  the  cor- 
poration is  liable  although  the  eontraot  is  not  uadar  seaL 

<1)  iCh»S.«87. 
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But  I  am  fiarther  of  opinion  thai  th*  statute  iq  thb  oaae  ift  oon-      Ia« 
cliuiTO ;  and  it  Beems  to  me  that  the  otafeut^  i»  dearly  more  than    ^^'^^  ^ 
directory.    It  is  what  has  been,  oalM  iQaiviatory.    li  prevents  oer-    WaiaR. 
tain  Qontraots  from  being  valid  in  aaarway>  and  the  real  meaningof  .  --7- 
the  seotkm  seems  to  be  tlus :  The  legislatare  knowing  of  the  exeep-     ^^* 
tion  wbieh  enstecl  at  the  tima  thastatot^  was  paaaad  ^th  vecsM^  to 
small  ooatiaQtaot  firequent  oo^uireiMei  whieh  arattacosiaiy  fi»r  tha 
eantyiog  on  of  the  husinesa  af  tba  ^orpoKation,  inte«4od  |o  get  rid  of 
any  dkeuaakm  at  to  what  wexo  sAaU  matters,  aad  to  aaji  that  can* 
tmsAi  wWek  tha  board  wotthl  nab  a4berwise  be  authflriiad  la  maka 
might  bemAde  for  amonnti  lopa  than  £50*-*that  ia  la  aay^  thai  if 
Iheiy  ware  naeessaiy  and  undar  4M,  they  shoidd  ha  broni^l  withiq 
tha  recogniaad  enaaptkm  as  to  amatt  matters  ;  and  timl  if  they  ware 
over  £50,  the  mere  fjaot  of  their  being  Oifor  £50  would  preflMftt  their 
coming  within  the  oscestifln* 

TkaataintaoC  fiwodi  says  Oat  hi  aivlain  aasai  aa  aitkm  abaU  ha 

maintained  mUass  thera  ia  avid^noa  ia  nmting  toahgw  what  tha  aon- 

traci  was.  But  if  a  Court  of  equity  findQ  an  overt  aQt>  such  as  tha 
possession  of  land,  then  the  presimiption  of  a  contract  is  raised, 
and  the  court  will  in  consequence  of  tiiat  overt  act,  allow  parol  evi- 
dence to  be  given  for  the  purpose  of  ascertaining  what  the  actual 
contract  was.  These  are  the  easea  in  which  the  O^orts  of  Equity 
have  given  an  effect  tot  contracts  valid  at  common  laW|  which  could 
be  enforced  but  for  the  statute  of  frauds.  That  is  the  ground  on  which 
these  cases  rest,  and  that  it  is  not  on  the  ground  of  fraud  is  shown 
by  this,  that  the  payment  of  the  price  to  a  vendor  will  not  take  the 
case  out  of  the  statute.  But  surely  it  is  as  great  aa  injustice  for  a 
man  to  receive  the  prieoi  and  then  say :  "  You  cannot  enforce  the 
contiuet,"  as  to  repudiate  tha  contract  where  possession  has  been 
given.  When  there  is  an  overt  act,  a  Court  of  Equity  will  receive 
parol  evidence  of  the  contract,  but  that  is  in  cases  of  specific  per- 
formance of  contracts  relating  to  land  which  are  valid  at  common 
law. 

Pollock,  0.  B.  :— 

The  case,  therefore^  stands  preeiaaly  in  this  position;  That  there 
was  a  contraot  under  seal ;  that  tbare  was  mora  work  done  than  the 
plaintiff  was  bound  to  perform  under  that  contract;  but  there  waa 
no  evidence  of  tha  asira  work  having  been  either  ordared  hy  Iha 
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1881       company,  sanctioned  by  the  company,  or  ratified,  or  adopted  by  the 

^jT^       company.    These  clauses  of  restriction  are  of  the  same  natare  as  the 

LoVDOV     old  common  law  distinction  between  a  corporate  body  aod  a  priyate 

Im       individual,  according  to  which  the  latter  can  in  general  be  bound 

'  only  by  a  contract  under  seal :  and  the  rule  is  for  the  benefit  of  sub- 

Weiobt.    scribers  to  works  of  this  descriptioni  for  the  protection  of  their 

TT*^  Y  "**^^^*®'    ^®  ""^j  therefore,  of  opinion,  that  they  can  only  contract 

^      '  either  under  seal,  if  they  are  a  corporation  j  or,  if  they  are  a  body 

established  under  any  special  or  general  Act  of  Parliament,  they  can 

only  contract  according  to  the  terms  by  which  the  contract  is 

authorized  to  be  entered  into  by  the  clause  of  the  special  Act,  or  of 

the  general  Act  by  which  they  are  controlled.    In  the  present  case 

there  was  no  evidence  of  any  contract  which  could  be  brought  under 

either  of  these  classes ;  and,  therefore,  we  think  the  manner  in  which 

the  case  was  disposed  of  at  the  trial  was  perfectly  correct,  and  that 

there  is  no  ground  for  granting  a  rule  to  show  cause  why  a  different 

result  should  not  be  obtained. 

Mr.  Maxwell  in  his  work  on  statutes  (1)  says : — "  It 
has  frequently  been  held  that  a  statute  which  prescribes 
the  formalities  to  be  observed  by  a  corporate  or  public 
body  constituted  for  a  special  purpose  in  executing  con- 
tracts is  imperative,  and  that  a  contract  not  executed  in 
conformity  with  such  provisions  was  of  no  binding 
effect  on  the  body." 

Citing  many  cases  already  referred  to . 

In  the  face  of  these  authorities  I  cannot,  by  any  forced 
co'istruction  or  artificial  reasoning,  permit  myself  to 
set  at  defiance  the  declared  will  of  the  legislature  so 
simply,  so  plainly,  and  so  positively  expressed. 

The  language  of  Mr.  Justice  Maule  in  Freeman  v. 
Tranah  (2)  commends  itself  to  my  mind  as  being 
applicable  to  this  case. 

I  agree  that  in  this  particular  case,  justice  would  be  better  admin- 
isterod  by  making  the  rule  absolute,  than  by  discharging  it.  But 
there  is  no  court  in  England  which  is  intrusted  with  the  power  of 
administering  justice  without  restraint.  That  restraint  has  been  im- 
posed from  the  earliest  times,  and  although  instances  are  constantly 
occurring  where  the  courts  might  profitably  be  employed  in  doing 

(1)  Page  336.  (2)  12  0.B.413. 
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Bimply  justice  between  the  parties,  unrestrained  by  precedent  or  by  1881 

aiiy  technical  rule;  the  law  has  wisely  considered  it  inconvenient  to  con-  ^C^ 

fer  such  power  upon  those  whose  duty  it  is  to  preside  in  courts  of  justice.  London 

The  proceedings  of  all  courts  must  take  a  defined  course,  and  be  Lifb 

administered  according  to  a  certain  uniform  system  of  law,  which  in  ^ 

the  general  result  is  more  satisfactory  than  if  a  more  arbitrary  juris-  WaionT* 

diction  was  given  to  them.    Such  restrictions  have  prevailed  in  all  'TT'f^  • 

civilized  countries;  and  it  is  probably  more  advaijtageous  that  it  __^      * 
should  be  so,  though  at  the  expense  of  some  occasional  ii\justice. 
The  only  court  in  this  country  which  is  not  so  fettered,  is  the  Supreme 
Court  of  the  Legislature . 

If  I  have  any  feeling  in  this  matter  I  may  be  pennitted 
to  say  that  I  am  very  glad  that  the  majority  of  this 
conrt  have  been  enabled  to  see  their  way  clear  to  a  con- 
clusion the  opposite  of  that  at  which  I  have  felt  myself 
constrained  to  arrive,  for  the  language  of  Lord  CoclAum 
in  the  case  of  Frend  y.  Dennett  can  hardly  be  held  to 
be  too  strong  to  apply  to  this  defence. 

FOUBNIEB,  J.  :— 

I  am  in  favor  of  dismisaing  this  appeal  for  the  reasons 
stateia   the  judgments  of  the  Court  of  Appeal. 

Hbnbt,  J.  :— 

Were  this  a  case  at  common  law,  and  the  action 
brought  before  a  common  law  court,  I  would  have  no 
doubt  in  saying  that  the  plaintiff  could  not  recover.  It 
is  not  necessary  to  explain  why,  but  in  courts  of  equity 
of  late  years  a  great  number  of  additions  have  been 
grafted  upon  instruments  of  insurance.  When  compan- 
ies are  chartered  for  certain  purposes,  and  they  enter  into 
ordinary  dealings  necessary  to  carry  out  the  business 
for  which  they  are  chartered,  I  cannot  admit  that  every 
thing  should  be  under  seal,  in  order  to  make  good  their 
contracts ;  in  fact,  trade  could  not  be  carried  on  if  all 
their  engagements  were  to  be  under  seal. 

Here  is  a  company  established  for  carrjring  on  life 
insurance  business,  and  doing  business  for  a  number  of 
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1881  yean  in  a  particular  manner ;  and  we  find  by  the  same 
^Tn  Act  which  empowers  them  to  do  basiness  in  a  certain 
^^^^  way  they  are  given  power  also  to  engage  agents  "  and 
Im.  Co.  to  appoint  their  duties,  obligations  and  securities,  and 
Wbmbt.  generally  to  transact  all  necessary  business  of  the  com- 
Rmtf  J.  P^^y »"  *^  *^  appoint  ''agents  in  any  town  "—agents to 
transact  business, "  with  such  duties  and  powers  as  they 
may  deem  proper."  Now,  at  the  same  time  the  legisla- 
ture said  this,  they  authorized  them  to  make  rules  and 
regulations  which  would  be  binding  in  regard  to  the 
policies  which  they  might  issue;  and  among  other 
provisions  they  can  issue  interim  receipts  without  the 
necessity  of  affixing  the  seal.  This  policy  was  applied 
for  at  a  local  office,  and  an  interim  receipt  was  issued. 
Now,  after  the  issue  of  this  receipt,  it  was  the  duty  of 
the  company  either  to  issue  a  proper  policy  or  reject  the 
application.  They  kept  the  money,  and  the  party  insured 
was  killed  by  an  accident.  Then  whdn  sUed  upon  the 
I>olicy,  th^y  do  not  rely  on  defence  that  there  is  no  seal, 
but  set  up  six  other  issues,  and  a  verdict  for  plaintiff  is 
given.  A  new  trial  is  then  asked  for  and  granted,  and 
again  a  verdict  is  given  in  favor  of  the  plaintiff,  and  it  is 
only  after  this  that  the  objection  is  raised  for  the  first 
time.  Had  they  raised  this  objection  on  the  first  trial,  I 
doubt  whether  a  new  trial  would  have  been  granted 
otherwise  than  on  the  condition  that  the  objection 
set  up  as  to  the  seal  would  not  be  raised.  The 
question  here  is  whether  the  courts  of  equity  of 
OfUario  had  the  inherent  power  to  award  that  the 
respondent  was  entitled  to  a  good  policy,  and  if 
not,  to  condemn  appellants  to  pay  damages,  as  if  a 
good  one  had  issued.  Appellants  rely  on  their  act  of 
incorporation  to  say  that  they  are  bound  only  by  a 
document  under  seal,  but  1  do  not  agree  with  them,  for 
if  they  receive  the  premiums  they  are  bound  to  give  a 
valid  policy.    The  business  of  the  company  is  to  issue 
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policies,  and  there  is  nothing  in  the  Act  to  prevent  local  ^^^^ 
agents  from  receiving  applications  and  forwarding  them  Thb 
and  if  the  company  accept  an  application  and  keep  the  j^^ 
premiums,  can  it  be  said  they  are  not  bound  by  their  Ins.  Co. 
contract.  In  such  a  case  a  Court  of  Equity  has  a  right  Wbioht. 
to  interfere  and  say  you  have  no  right  to  set  up  a  fraud,  ^i^T  j 
and  more  especially,  as  in  this  case,  when  the  fraud  is 
committed  upon  the  court.  My  brother  Owynne  has 
more  ftdly  gone  into  this  matter,  and  I  will  only  add 
that  I  concur  with  him. 

Taschessau,  J.  :— 

Here  also,  as  in  Nasniith  v.  Manning  (1),  I  have  had 
some  difficulty  in  forming  an  opinion.  However,  here  I 
find  myself  in  the  minority,  and  must  say  that  it  is 
with  a  sense  of  relief  that  I  see  the  judgment  in  the 
case  not  affected  by  the  conclusion  I  have  oome  to. 
The  recent  case  of  Hunt  v.  Wimbledon  Local  Board  (2), 
cited  by  the  Ohief  Justice,  seems  to  me  conclusive 
against  the  plaintiff  not  only  at  law,  but  also  in  eqifity, 
for  there  can  be  no  doubt  that  under  the  Judicature  Act 
in  England,  it  was  open  to  the  plaintiff  in  that  case  to 
put  his  claim  on  equitable  grounds,  and  it  appears  by 
the  rei>ort  that  the  court  did  not  lose  sight  of  this,  and 
that  he  must  be  considered  as  having  done  so,  and  the 
court  as  having  decided  against  him  in  equity  as  well 
as  in  law.  The  case  of  Kirk  v.  Bromley  (8)  seems  to  me 
also  conclusive  against  the  plaintiff  on  the  equitable 
counts.  I  cannot  understand  by  what  sense  of  reason* 
ing  a  court  can  say  that  there  was  no  contract  of  insur- 
ance for  want  of  the  seal,  but  that  in  equity  the  company 
defendants  can  be  bound  to  perform  such  contract.  Is  not 
that  petitio  principii  ?  Is  it  not  taking  for  granted  that 
there  was  a  contract,  whilst  that  is  the  very  question  to 

(1)  5  Can.  S.  C.  R.  417.  (2)  3  C.  P.  D.  208. 

(3)  8  PldL  Ch.  K  MO. 
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1881      be  decided  ?    How  can  we  say :  True,  in  law,  there  was 

The      no  contract  of  insurance,  but  in  equity  the  company 

^^^^^    will  be  obliged  to  fulfil  the  obligation  of  that  contract. 

In9.  Co.    Nor  can  I  see  how  it  can  be  said  that  the  company  was 

Wjuout.   guilty  of  fraud  ;  as  a  corporation  it  was  not  guilty 

J   ■] —      of    fraud.      Its    officers     may     have    committed    a 

J.        fraud,  or  an  act  of  negligence,  but  the  corporation  did 

not  do  so.    To  hold  the  contrary  is,  it  seems  to  me, 

taking  away  from  this  corporation  the  special  protection 

that  the  Ontario  legislature  granted  to  it,  in  enacting 

that  it  could  not  contract  except  under  seal.    I  cannot 

see  that  courts  of  justice — ^never  mind  under  which 

system  of  jurisprudence — can  thus  override  or  set  at 

naught    the    positive   enactments    of  the  legislative 

authority. 

I  concur  with  the  Chief  Justice  that  the  appeal  should 
be  allowed. 

OWYNNE,  J.  — 

The  plaintiff  in  her  declaration  alleged  that  by  a 
policy  of  accident  insurance  made  by  the  defendants, 
signed  by  the  president  and  attested  by  the  secretary 
of  the  company,  defendants,  in  consideration  of  the 
representations  made  in  the  application  for  the  said 
policy,  and  of  the  payment  of  1*7.60  it  was  declared 
that  the  defendants  insured  one  John  Wright  in  tho 
principal  sum  of  $1,250  for  the  term  of  12  months, 
ending  the  6th  of  September,  1876,  at  noon,  the  said 
sum,  so  insured,  to  be  paid  to  the  plaintiff,  a  daughter  of 
the  said  insured,  or  to  her  legal  representatives,  within 
ninety  days  after  sufficient  proof  that  the  insured  at  any 
time  within  the  continuance  of  the  policy  should  have 
sustained  bodily  injuries  effected  through  external  vio- 
lent and  accidental  means,  within  the  intent  and  mean- 
ing of  the  said  contract  and  the  conditions  thereunto 
annezedi  and  such  injuries  alone  should  have  occasion- 
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ed  death  within  90  days  from  the  happening  thereof.  The      ^^^ 
declaration  then  set  forth  the  conditions  endorsed  on      The 
the  policy,  and  averred  that  while  the  iwlicy  of  insur-      j^^^ 
ance  remained  in  full  force,  to  wit,  on  the  Yth  day  of  I»8-  Co. 
December,  1876,  the  said  insured  was  killed  by  external   Wbi'qht. 
violent  and  accidental  means  within  the  terms  and  q^~^  j 
meaning  of  the  said  policy,  and  that  all  conditions  were 
fulfilled  and  all  things  had  happened  and  all  times  had 
elapsed  necessary  to  entitle  the  plaintiff  to  maintain 
this  action,  yet  that  the  defendants  had  not  paid  the 
said  sum  of  |1,250,  but  that  the  same  is  wholly  due  and 
xmpaid. 

The  declaration  also  contained  the  common  money 
count. 

To  this  declaration  the  defendants  pleaded,  firstly  to 
the  first  count,  that  they  did  not  insure  or  promise  as 
alleged,  and  nine  other  pleas  which  all  were  in  confes- 
sion and  avoidance  of  the  policy  as  set  out  in  the  first 
count. 

To  the  common  count  they  pleaded  never  indebted. 
Issue  having  been  joined  on  these  pleas  the  case  went 
down  for  trial  before  a  jury,  when  the  defendants  rested 
their  defence  wholly  ux>on  their  Srd,  4th,  5th,  6th,  *7th 
and  8th  pleas. 

The  Srd  plea  was  that  the  death  of  the  said  John 
Wright  was  caused  by  suicide. 

The  4th.  That  the  death  of  the  said  John  Wright 
happened  in  consequence  of  the  exposure  of  himself  to 
unnecessary  danger  or  peril. 

The  5th.  That  he  was  killed  by  a  railway  train  while 
he  was  walking  on  the  track  in  violation  of  the  by-laws 
of  the  company. 

The  6th.  That  he  was  killed  by  a  railway  train  while 
he  was  walking  on  the  track  in  violation  of  the  laws  of 
the  State  of  Michigan  in  which  the  railway  was  situate, 
and 
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1881         the  Tth.  That  he  was  killed  by  reaoKuti  of  hk  aot 

Thh      using  due  diligence  for  his  personal  safety  and  proteo* 

j^^    tion  in  the  walking  on  a  railway  track  at  night,  by 

Ins.  Co.   means  whereof  he  fell  into  a  cattle  guard,  and  was  killed 

Wright,   by  a  passing  train. 

Qwynne  J.     ^^^  ^^^'  "^^^^  immediate  notice  of  the  injury  or  ac- 

— —      cident  was  not  given  to  the  defendants. 

These  defences  were  rested  upon  certain  provisions 
contained  in  the  conditions  endorsed  on  the  policy. 
The  jury,  when  the  case  was  first  tried,  found  a  verdict 
for  the  plaintiff  upon  all  the  issues.  On  aa  application 
for  a  new  trial,  the  court  in  the  exercise  of  itSrdiscretiQii 
granted  a  new  trial,  thinking  it  proper  to  take  the  opinion 
of  a  second  jury  upon  the  special  pleas :  no  suggestion 
of  any  defect  in  the  policy  from  the  want  of  a  seal  had 
been  made ;  if  it  had  been>  (as  observed  by  the  Qhief 
Justice  of  the  Court  of  Otmunon  Fleas,  upon  a  motion  to 
set  aside  the  second  verdict  at  the  trial  of  whioh  the 
objection  W£.^  first  taken,)  the  court  in  granting  the  new 
trial  would  have  granted  it  only  upon  condition  that  no 
such  defence  should  be  set  up,  which  it  could  have 
done  by  confining  the  second  trial  to  all  the  issues 
except  that  which  arose  upon  the  first  plea  to  the  first 
count. 

The  second  trial  resulted  as  did  the  first,  in  a  verdict 
for  the  plaintiff*  upon  all  the  issues.  Thereupon 
the  defendants  obtaine<l  a  rule  nisi  to  set  aside  this 
verdict,  and  for  a  new  trial  on  the  ground  that 
the  paper  produced  as  a  policy  was  not  sealed  with 
the  seal  of  the  defendants,  and  that  there  was  no  evi- 
dence to  go  to  the  jury  in  support  of  the  contention 
that  the  policy  was  sealed,  and  that  upon  the  issue  as 
to  the  alleged  policy  of  insturance  the  defendants  were 
entitled  to  a  verdict ;  on  the  ground  also  that  the  ver- 
dict was  against  law  and  evidenoe,  and  the  weight  of 
evidence ;  ^that  upon  the  issue  as  to  exposure  to  danger 
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on  the  part  of  the  asstired,  the  only  evidence  of  how      ^^^^ 
the  deceased  fell  into  the  cattle-guard  showed  that  he      Tbb 
fell  into  the  same  while  walking  along  the  track  of  the    ^^^^^ 
railway,  and  that,  having  regard  to  the  contract,  that   l^s.  Co. 
was  such  exposure  to  danger  as  avoided  the  x^olicy,  and   Wright. 
that  the  learned  judge  at  the  trial  misdirected  the  jury,  q-I^  j 
in  telling  them  that  there  was  evidence  to  go  to  them      — -* 
of  the  death  having  resulted  from  an  accident  within 
the  terms  of  the  contract ;  and  on   the  ground  that 
under  the  terms  of  the  contract  it  not  being  certain  as 
to  how  the  accident  happened,  the  plaintiff  cannot 
recover. 

In  disposing  of  this  rule  the  court  determined 
a1 1  the  grounds  of  objection  except  that  relating  to  the 
Hvst  plea  against  the  defendants,  thus  supporting  the 
finding  of  the  jury  upon  all  the  issues  to  which  they 
related,  and  as  to  the  issue  upon  the  first  plea  they  gave 
leave  to  the  plaintiff  to  file  nunc  pro  tunc,  such  a  repli- 
cation as  should  justify  the  court  in  restraining  the 
defendants  from  relying  upon  any  such  objection  to  the 
form  of  the  policy. 

That  the  court  had  the  power  to  grant  leave  to  file 
such  a  replication  and  to  give  effect  to  it  when  filed 
does  not  appear  to  have  been  doubted  by  the  court.  As 
I  was  one  of  the  judges  of  that  court  at  the  time  I  can 
say  with  certainty  that  it  was  not,  nor  indeed,  as  I 
think,  by  the  iBarned  oounsel  for  the  defendants.  In 
the  Import  of  the  cases,  (for  there  were  others  under 
somewhat  similar  circumstances  argued  at  the  same 
time)  in  Wright  v.  Sun  Mutual  Life  Insurance  Co.  (1), 
we  find  the  Ohief  Justice,  when  delivering  judgment, 
sa3ring: 

Under  the  old  vyatem  a  Cotai  of  Equily  wonld,  we  eotudder,  haye 
MoqpeUod  the  de&BAnte  tot»al  tfaMf^aUoiefl.  Y^  -^dak  idui  oourt, 
in  the  present  state  of  the  law,  can  effe<it  the  same  -end,  4Sm1  fihe 

(1)  29U.€.CI.PvM9.4M. 
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1881  pleadings  shoidd  be  amended  to  meet  the  case.    Mr.  Betkune,  in  his 

^f^  very  able  defence,  urged  that  this  ought  not  now  to  be  done,  as  the 

Ix)39D0K  defendants    may   have  and  have   an  answer  to   any  application 

Life  to  compel  them  to  complete  the  contract.    We  do  not  think  we 

Ixs.  Co.  ^^^  ^^  ^i^-g  stage  listen  to  this  objection  to  the  exercise  of  our 

.Wright,  statutory  powers.  •  •  •  •  •  In 

*•—  the  case  of  the  London  company,  the  attestation  clause  does  not 
jwjruT^e,  J.  pyQfggg  n  sealing,  but  merely  declares  that  in  wiincas  whereof  (he 

company  have  caused  these  presents  to  be  signed  by  their  President 
and  attested  by  their  Secretary  and  delivered  at  their  head  office,  Sc, 
Yet  they  now  point  to  their  charter  wliich  declares  (sec.  7)  that  no  con- 
tract shall  be  valid  unless  made  under  the  seal  of  the  company,  &c., 
Ac,  &c.  Having  obtained  this  very  special  clause  from  the  legislature, 
they  adopt  a  printed  form  of  policy,  omitting  all  reference  to  a  seal  and 
(as  it  were)  expressly  directing  and  adopting  an  insufficient  form  of 
execution. 

And  at  p.  236  I  am  thus  reported  :  — 

Upon  the  point  arising  under  the  plea  of  non  est  factum  and  the 
general  issue  in  the  cases  in  which  the  policy  is  not  declared  upon 
as  a  deed,  I  conom*  with  the  Chief  Justice  in  thinking,  that,  under 
the  circumstances  referred  to  by  him,  we  should  not  permit  this 
objection  now  made  to  prevail  ]  and  that  we  have  power,  under  the 
Acts  for  the  better  administration  of  justice,  to  allow  such  an  equitable 
replication  to  those  pleas  to  be  filed,  as  would  justify  us  in  restrain- 
ing the  defendants  from  relying  upon  those  pleas.  Mr.  Bethune  in 
his  able  argument  for  the  defendants,  admitted,  as  I  understood  him, 
that  the  court  has  sufficient  power  to  authorize  now  such  a  replica- 
tion, and  that  when  allowed  its  undoubted  effect  would  be  to  deprive 
the  defendants  of  all  benefit  from  the  objection  which  they  now  rely 
upon  arising  from  the  want  of  seals  to  the  policies }  but  he  contends 
that  when  the  replication  should  be  filed  as  it  raises  an  equitable 
consideration  as  against  a  legal  plea,  the  case  should  be  tried  over 
again  by  a  judge  without  a  jury,  and  he  says  that  if  the  case  had  been 
tried  before  a  judge  without  a  jury  that  objection  would  not  have  been 
raised.  I  do  not  think  we  can  yield  to  this  argument,  or  that  allow- 
ing the  replication,  we  should  now  order  a  new  trial  before  a  judge 
alone  without  a  jury,  inasmuch  as  we  feel  compelled  to  concur  with 
the  verdict  of  the  iury  upon  all  the  other  issues. 

In  pursuance  of  the  leave  thus  granted,  the  plaintiff 
filed  a  replication  on  equitable  grounds  to  the  first  plea, 
whereby  she  alleged: 

Tliat  the  policy  declared  on  wm  delivered  by  the  defendants  to 
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the  deceased  John  Wright,  after  payment  of  the  premium  to  the       1881 
defcrnlants  in  that  behalf  cu  a  policy  duly  executed  binding  upon       ^T'^ 

the  defendants,  and  the  said  policy  was  and  is  signed  and  counter-  London 
signed  by  the  proper  officers  of  the  defendants  to  make  the  same  a       Lifb 

valid  policy,  and  as  required  by  the  defendants'  act  of  iucorpora-  "  ' 

Vm 

tion^  and  nothing  was  omitted  or  required  to  be  done  by  the  de-    Wkioht. 

fendants  or  the  deceased  to  make  ihe  said  policy  valid  and  binding,        

except  the  mere  affixing  thereto  of  the  defendants'  corporate  seal,  ^  '  ' 
and  the  deceased  acted  upon  the  faith  of  the  said  policy  haying  been 
duly  executed  and  binding  on  the  defendants,  and  the  defendants 
kept  find  retained  the  premium  or  consideration  paid  by  the  de- 
ceased for  the  risk  assumed,  and  intended  to  be  undertaken  by  the 
defendants  under  the  said  policy,  and  the  plainti£f  says  that  she 
is  now  entitled  to  have  the  said  policy  made  complete  and  perfect 
by  the  affixing  thereto  by  the  defendants  of  their  seal,  or  to  have 
the  defendants  estopped  and  debaiTcd  from  setting  up  the  said  de. 
i**i. CO,  and  enjoined  against  pleading  the  said  first  plea  as  a  fraud 
upon  the  deceased,  and  the  plaintiff  prays  that  the  said  defendants 
may  be  ordered  by  the  court  to  affix  their  corporate  seal  to  the  said 
policy,  or  that  they  may  be  declared  to  be  estopped  and  debarred 
from  setting  up  the  defence  that  the  said  policy  was  not  their  deed, 
and  enjoined  against  pleading  the  said  first  plea. 

The  authority  for  this  pleading  is  contained  in  the 
Ontario  Administration  of  Justice  Act  Bevised  Statutes 
ch.  49,  by  which  it  is  enacted : — 

For  the  more  speedy  convenient  and  inexpensive  administration  of 
justice  in  every  case,  the  Courts  of  Law  and  Equity  shall  be  as  far  as  pos- 
sible auxiliary  to  one  another ; 

That: 

Any  person  having  a  purely  money  demand  may  proceed  for  the 
recovery  thereof  by  an  action  at  law,  although  the  plaintifis  right  to 
recover  may  be  an  equitable  one  only,  and  no  plea  demurrer  or  other 
objection  on  the  ground  that  the  plaintiff's  proper  remedy  is  in  the 
Court  of  Chancery  shall  be  allowed  in  such  action ; 

And 

For  the  purpose  of  carrying  into  effect  the  objects  of  this  Act  and 
for  causing  complete  and  final  justice  to  he  done  in  all  matters  in 
question  in  any  action  at  law,  the  court  or  a  judge  thereof,  (according 
to  the  cvrcumstances  of  the  case,  msij  at  the  trial  or  at  any  other  stage 
of  an  action  or  other  proceeding,  pronounce  such  judgment,  or  make 
such  order  or  decree  as  the  equitable  rights  qf  the  parties  respectively 
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1881       require^    •      •      •     •     •   ^^  ^^^  ^  y^gj^  ditpou  0/  ihe  rights 

;r^       and  matten  in  qaestaon  as  a  Court  of  Equity  could.     That  no 

Loin>ov    proceedings  at  law  or  in  equity  shall  be  defeated  by  any  formal 

LfFB        objection ; 
Isji.  Co. 

V.  And  finally  that : 

Wbioht.  ,    .        , 

._  Ai    any    time   during    the    progress    of  any   action,  suit,    or 

Gwynn0|  J.other  proceeding  at  law  or  in  equity,  the  court  or  a  judge  may 

upon  application  of  any  of  the  ]>artie8  or  without  any  such  appli- 

tion,  make  all  eueh  amendments  as  may  seem   necessary  /or  the 

advancement  of  justice,  the  prevention  and  redress  0/ fraud^Hie 

determining  of  the  rights  and  interests  of  the  respective  parties  and 

of  the  real  question  in  controversy  between  them,  and  best  calculated 

to  secure  the  giving  of  judgment  according  to  ike  very  right  and 

justice  of  the  ease. 

The  defendants  appealed  from  the  role  of  the  Court 
of  Common  Fleas,  which  was  issued  in  the  terms  fol- 
lowing : 

Upon  reading  the  rule  nisi  made  in  this  cause  during  the  present 
term,  the  affidavit  of  service  thereof  and  hearing  counsel  for  the 
parties  on  both  sides,  it  is  ordered  that  the  said  rule  be  and  the 
same  is  hereby  discharged,  the  plaintiff  to  have  leave  to  reply  equit- 
ably and  to  join  issue  for  the  defendants. 

Upon  this  appeal  coming  up  in  the  Court  of  Appeal 
that  court  in  its  discretion  thought  fit  to  give  leave  to 
the  plaintiff  to  file  a  new  equitable  replication,  and  to 
the  defendants  to  rejoin  and  demur  thereto,  and  the 
court  directed  that  either  party  might  adduce  further 
evidence  ui>on  any  issue  to  be  raised  upon  such  equit- 
able replication. 

The  authority  for  this  course  of  proceeding  is  to  be 
found  in  "  The  Act  respecting  the  Court  of  Appeal," 
Revised  Statutes  of  Ontario^  ch.  88,  sec.  22,  whereby  it 
is  enacted  that : — 

The  Court  of  Appeal  shall  have  all  the  powers  and  duties  as  to 
amendment  and  otherwise  of  the  court  or  judge  fiom  which  or  whom 
the  appeal  is  had,  together  with  full  discretionary  power  to  raoeive 
liurtheir  evidence  upon  queationB  of  &ot,  such  evide&oe  to  be  either 
by  «nd  emnination  in  oomi)  by  affidafit,  or  by  dcponfioa  Mom 
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Sec.  23.  The  court  shall  have  power  to  dismiss  an  appeal,  or       1881 
give  any  judgment  and  make  any  decree  or  order,  which  ought  to       ^T^ 

have  been  made,  and  to  direct  the  issue  of  any  process  or  the  taking  London 
of  any  proceedings  in  the  court  below,  or  to  award  restitution  and       ^^'* 
\          payment  of  costs,  or  to  make  such  further  or  other  order  that  the         ^ 

case  may  require.  Wbioht. 

In  pursuance  of  the  leave  thus  given  the  plaintiff  Gwynne,  J* 
filed  a  second  replication  upon  equitable  grounds  to  the      """ 
defendants'  first  plea,  which  is  as  follows  : — 

And  the  plaintiff  for  a  second  replication  on  equitable  grounds  to 
the  defendants  first  plea  says,  that  the  said  John  Wright  in  the 
declaration  mentioned  being  desirous  of  effecting  an  insurance  against 
his  death  by  accident  for  the  sum  of  $1,250,  to  be  paid  to  the  plaintiff 
in  case  of  such  death,  made  an  application  to  the  agent  of  the  defen- 
dants  for  the  taking  by  the  defendants,  then  being  an  insurance 
company  doing  business  in  the  Province  of  Ontario j  of  the  said  risk 
and  insurance  for  reward  or  premium  to  be  paid  to  them,  and  the 
sdd  application  was  delivered  by  the  said  agent  to  the  defendants, 
and  they  accepted  the  said  application  and  risk,  and  communi- 
cated the  said  acceptance  to  the  said  John  Wright,  and  thereupon  it 
became  and  was  the  intention  of  the  said  John  Wright  and  the 
defendants  to  complete  the  contract  for  such  insurance  by  the  issue 
by  the  defendants  of  a  policy  therefor,  and  the  defendants,  for  the 
purpose  of  completing  the  said  contract  as  aforesaid,  prepared  the 
policy  mentioned  in  the  said  declaration,  which  policy  was  prepared 
in  the  ordinary  course  of  the  business  of  the  said  defendants  and  was 
attested  and  signed  by  the  President  and  Secretary  of  the  defendants, 
being  the  officers  of  the  said  company  duly  authorized  to  execute 
policies  and  contracts  in  the  name  of  the  said  company,  and  having 
the  custody  of  the  seal  thereof,  and  by  which  said  policy  it  was 
declared  that  the  defendants  had  caused  the  same  to  be  so  signed  and 
attested  and  delivered  as  the  said  policy,  and  the  plaintiff  says  that 
the  said  officers  of  the  said  defendants  omitted  inadvertently  and  by 
mistake  to  actually  affix  the  corporate  seal  of  the  defendants  to  the 
said  policy,  and  the  defendants  delivered  the  said  policy  to  the  said 
John  Wright  in  consideration  of  the  payment  of  the  premium  or 
reward  to  the  defendants  for  the  assuming  of  the  said  risk  and  insure 
ance  as  a  policy  duly  executed  by  them  and  as  their  deed,  and  the 
said  John  Wright  with  the  knowledge  of  the  defendants  accepted 
the  said  policy,  acting  on  the  faith  of  the  said  contract  and  the  belief 
that  the  said  policy  was  a  duly  executed  policy  of  the  defendants  and 
their  deed,  and  paid  the  said  insurance  preaiium  or  rewari  to  the 

8a 
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I8S1      upon  the  replications  the  plaintiff  is  clearly  entitled  to 

Thb      a  verdict  and  judgment.    The  sufficiency  or  insufficiency 

^ra  ^    of  those  facts  to  entitle  the  plaintiff  to  the  relief  prayed 

Ivs.  Co.   in  respect  thereof  does  not  come  up  for  judgment  upon 

Wbiobt.  the  joinder  in  issue ;  that  question  arises  solely  upon 

OwyuT  J  *^®  demurrer  to  the  second  equitable  replication. 

Then,  as  to  the  special  rejoinder  to  the  second  equit- 
able replication,  this  rejoinder  does  not  dispute  any 
matter  alleged  in  the  replication  ;  it  must  be  treated  as 
admitting  all  those  allegations  to  be  true,  but  insisting 
that  certain  of  them  were  not  under  the  seal  of  the 
defendants  ;  in  other  words,  the  defendants  admitting 
the  matters  and  representations,  acts  and  conduct  set 
out  in  the  replication,  the  eiListence  of  which  is  relied 
ui>on  as  making  the  objection  of  the  want  of  a  seal  to 
the  policy  to  be  a  fraud  on  the  part  of  the  defendants, 
from  the  commission  of  which  they  should  be  restained, 
claims  exemption  from  liability  as  to  the  fraud  so  com  • 
mitted  upon  an  allegation  that  some  of  the  matters, 
representations,  acts  and  conduct  so  relied  upon  by  the 
plaintiff  were  not  made  or  done  under  the  seal  of  the 
company. 

The  sufficiency  of  this  rejoinder  as  an  answer  to  the 
matters  alleged  in  the  replication,  and  not  denied  by 
the  rejoinder,  comes  up  under  the  demurrer  to  the 
rejoinder. 

The  whole  question,  therefore,  rests  upon  the  de- 
murrers to  these  respective  pleadings. 

Now,  afl  to  the  objection  raised  to  the  second 
replication,  that  it  is  a  departure  from  the  declara- 
tion, it  may  be  as  well  to  dispose  of  this  objection 
at  once,  by  saying  that  in  view  of  the  provision  in 
the  Administration  of  Justice  Act,  that  a  plaintiff, 
in  an  action  at  law  for  a  purely  money  demand,  may 
recover,  notwithstanding  that  his  right  to  recover 
is  purely  equitable,  and  that  for  carrying  into  effect 
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the  object  of  the  Act,  which  was  to  do  away  with      l^^l 
the  distinction  between  legal  and  equitable  claims,  and      Tha 
for  causing  complete  and  final  justice  to  be  done  in  all    ^^^ 
matters  in  question  in  any  action  at  law,  the  court  or   !»«•  Co. 
judge  thereof,  according  to  the  circumstances  of  the   Wrioht. 
case,  may,  at   the  trial,  or  at   any  other  stage  of  an  q  """  j 
action  or    other    proceeding,    pronounce    such  judg-      -~ 
ment  or  make  such  order  or  decree  as  the  equitable 
rights  of  the  parties  respectively  require,   and  may 
as  fully  dispose  of  the  rights  and  matters  in  ques* 
tion  as  a  Court  of  Equity  could,  the  objection  of  de- 
parture has  no  application  to  this  case.     Moreover, 
to  terminate  all  controversy  upon  this  point,  the  Court 
of  Appeal  in  the  exercise  of  the  jurisdiction  vested  in 
it,  has  allowed  a  count  to  be  added  to  the  declaration, 
which  has  been  accordingly  added,  asserting  the  same 
ground  of  equity  in  the  declaration  as  is  set  up  in  the 
equitable  replication.   The  sole  question  which  remains, 
therefore,  is  simply  are  the  matters  alleged  in  the  second 
equitable  replication  (admitted  as  they  are  to  be  true,) 
sufficient  to  entitle  the  plaintiff  to  relief  in  equity,  either 
upon  the  ground  of  mistake  or  of  fraud  relievable  against 
in  equity  ? 

The  plaintiff,  by  the  unanimous  judgment  of  the  Court 
of  Appeal  affirming  the  unanimous  judgment  of  the 
Court  of  Common  Pleas  in  Ontario,  has  been  held  to  be 
entitled  to  the  relief  prayed  as  founded  upon  the  facts 
alleged  in  her  equitable  replication,  and  which  are 
admitted  to  be  true. 

In  the  argument  before  us  it  was  contended  that  the 
force  of  the  judgment  of  the  Court  of  Appeal  is  weak- 
ened by  what  was  contended  to  be  the  ground  upon 
which  Mr.  Justice  Patterson  in  that  court  rested  his 
judgment,  which  was  said  to  be  that  the  instrument 
declared  upon  can  be  construed  to  be  an  interim  receipt. 
It  must  be  confessed  that  some  of  the  observations 
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1881  which  fell  from  the  Chief  Justice  and  Mr.  Justice  Mor- 

Tbb  rison  give  some  color  for  this  contention,  but,  with  great 

lopB  ^  deference  to  those  learned  judges,  a  careful  i>erusal  of 

1x8.  Co.  Mr.  Justice  PailersofCs  judgment  has  satisfied  me,  not 

Wright,  only  that  it  is  not  fairly  open  to  any  such  construction, 

Gwynne  J.  ^^*  *^**'  ®^  ^^  construe  it  would  be  to  do  great  injustice 
— »      to  that  judgment. 

The  learned  judge  at  p.  229  of  vol.  5,  Appeal  Reports, 
starts  with  the  assumption  that  the  omission  to  set  the 
seal  to  the  instrument  produced  was  merely  a  negligent 
omission  and  mistake,  and  not  a  designed  fraud.  He 
then  enters  upon  a  review  of  the  state  of  the  law  affect- 
ing the  contracts  of  trading  corporations,  and  the  excep« 
tions  which  had  become  engrafted  upon  the  general  rule 
of  the  common  law  that  corporations  could  only  contract 
under  their  corporate  seal.  Then  at  p.  287  he  shows 
what  the  contention  of  the  defendants  is  (to  combat 
which  is  the  whole  and  sole  object  of  his  judgment). 
He  says : 

The  defendants  insist  that  not  only  are  they  free  from  liability  on 
the  policy  before  us  because  no  seal  has  been  affixed  to  it,  contrary 
to  the  doctrines  now  so  universally  established  and  settled,  but  that 
even  the  jurisdiction  of  chancery  to  compel  execution  of  a  policy  is 
excluded  unless  a  contract  under  the  corporate  seal  can  be  shown. 

And  he  adds : 

Hie  high  ground  thus  contended  for  must  not  be  conceded  with- 
out a  careful  examination  of  the  basis  on  which  it  is  claimed,  as  we 
cannot  assume  a  priori  any  intention  on  the  part  of  the  legislature 
to  create  for  this  corporation  a  position  so  very  exceptional  and 
so  capable  of  being  used  to  the  injury,  in  place  of  the  advantage,  of 
the  public.  The  whole  passage  to  be  construed  is  in  these  words : 
''  But  no  <x)ntract  shall  be  valid  unless  made  under  the  seal,  ^c, 
except  the  interim  receipt  of  the  company  which  shall  be  binding 
upon  the  company  on  such  conditions  as  may  be  thereon  printed  by 
the  direction  of  the  Board." 

And  he  adds : 

We  are  asked  to  give  to  the  word  ^^  contract ''  (in  this  Eentence,) 
ita  literal  and  unrestricted  force,  which  will  necessarily  cover  a  policy 


Tub 
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or  contract  of  insurance,  but  wUl  also  include  every  such  petty 
transaction  as  the  hiring  of  olerks  or  serviuiU,  and  not  merely  petty 
and  every  day  engagements  but  eve  n  be  technically     Jj^NDOTt 

said  to  "  sound  in  contract."  Lifb 

And  he  continacs :  "  ». 

Whon  wo  con5iiier  tiiat  in  tiio  pi  of  life  a  formal       

contract  like  a  policy  of  insurance,  or  an  agreement  to  build  a  bouae~Q^yiine,  J> 
according  to  plans  and  specifications,  is  rather  the  exception  Uian  the  ^~~ 
rule,  and  that  contracts  are  more  frequently  made  by  an  offer  on  one 
side  and  acceptance  on  the  otber  ;  and  more  particularly  when  we 
bear  in  mind  the  general  use  in  business  of  the  telegraph  as  well  as  the 
pOst-oSice,  the  absolulely  impracticable  character  of  what  the  literal 
reading  requires  becomes  very  apparent ;  to  carry  on  business  under 
such  a  constitution  would  be  asimple  impossibility  ;  and  to  hold  that 
■uoh  a  rule  was  enacted  in  the  statute,  and  yet  that  the  violation  of 
it  in  all  the  daily  concerns  of  the  business  was  to  be  winked  at  would 
be  a  suggestion  not  to  be  entert:iined  either  by  a  legislative  or  judi- 
cial court. 

He  then  analyses  the  expression  "  interim  receipt  of 
the  company,"  and  shows  that  it  is  a  contract  of  insnr- 
ance.  It  is  tTOe  that  in  this  connection,  at  p  239,  ho 
makes  use  of  the  lan^aage  which  is  the  sole  foundation 
for  what  appears  to  me  to  be  a  very  unjast  construction 
put  upon  his  judgment,  viz. : 

We  should  thus  have  the  statute  declaring  that  tUeni  was  one 
kindof  contract  of  insurance  which  would  bind  the  company  without 
the  seal,  and  finding  before  us  a  pohcy  issued  by  the  directors  with 
numerous  conditions  pi'inted  upon  it  but  without  seal,  it  would  be  our 
duty  uf  rei  tnagU  valeat  qiiam  pereal  to  treat  this  as  the  contract  so 
authorised  by  the  name  of  the  interim  receipt  of  the  company. 

Perhaps  such  a  construction  might  be  excusable  and 
nncessary,  if  thcro  was  no  other  mode  of  preventing  the 
fraud  attempted  to  be  perpetrated  by  the  defendants, 
but  that  the  learned  judge  does  not  rest  his  judgment 
in  whole  or  in  part  upon  this  foundation  plainly  appears 
from  the  sequel,  whereby  he  goes  on  to  show  his  argu- 
ment to  be  that  by  reason  of  the  use  of  this  expression 
"  interim  receipt  of  the  company,"  imbedded  in  the 
pentenc?  in  which  appear  th^  words  "no  contract  shall 
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1381      be  valid,  &c.,  &c.,  &c./'  this  word  ^'  contract,"   as  so 

Tail      used  in  contrast  with  the  insurance  by  interim  receipt, 

^^^^    must  be  read  as  referring  to  a  contract  of  insurance  by 

In.  Co.   policy  as  the  only  contract  of  insurance  which  can  be 

WsioBT.  contrasted  with  insurance  by  interim  receipt,  and  he 

aw^^e,  J.  «>atinue8  to  gay :- 

It  is  impotsible  to  beliere  that  the  legislature  can  liave  intended 
or  consented  to  create  in  the  case  of  this  company  a  state  of  things 
so  anomalousi  so  inconrenienti  and  so  fraught  with  the  means  of  decep- 
tion and  fraud,  as  that  which  would  result  from  the  literal  and 
unrestricted  rendering  of  the  word  "contract''  on  which  the  defen- 
dants rely.  It  is  keeping  sufficiently  far  behind  the  advance  of 
modem  law  to  require  an  insurance  company  to  seal  its  policies,  but 
to  make  a  seal  and  other  formalities  essential  in  all  matters  which  take 
the  technical  form  of  contracts,  and  as  a  consequence  of  the  impossi- 
bility of  so  conducting  its  affairs,  to  enable  a  company  to  repudiate 
those  common  and  every  day  engagements  on  the  iaith  of  which  the 
poorer  classes  of  the  community  depend  for  their  living,  would  be  a 
feat  of  legislation  noi  to  he  credited  while  any  escape  from  beli^in  it 
itpouiblt, 

He  then  suggests  the  way  of  escape  in  which  he  lays 
dowu  the  principle  upon  which  he  rests  his  judgment, 
and  sums  up  with  the  conclusion  to  be  deducted  from 
the  premises  he  lays  down  thus : — 

It  is  evident,  therefore,  and  is  shown  by  this  exception  in  favor  of 
the  interim  contract  of  insurance  that  the  ''contract"  dealt  with  and 
understood  and  intended  to  })e  dealt  with  is  contract  of  insurance 
only.  We  may,  therefore,  read  the  clause  as  declaring  that  no  contract 
of  insurance  shall  be  valid  without  seal,  except  an  interiiA 
receipt.  By  the  same  rule,  contract  of  insurance  xhust  be  taken  as 
synonymous  with  policy j  and  the  whole  "passage  interpreted  as  enact- 
ing that  while  the  company  shall  be  bound  ad  interim  by  an  agent's 
receipt,  its  policies  must  be  sealed,  signed,  and  countersigned  as 
directed. 

He  then  proceeds  to  show  that  the  jurisdiction  of  a 
Court  of  Equity  to  afford  redress  in  the  case  of  mistake 
or  fraud  is  not  interfered  with  by  the  statute,  and  he 
illustrates  his  argument  by  the  case  of  an  instrument 
which  since  8  and  9  Vic,  c.  106,  s.  8,  Imperial  Statute, 
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to  operate  as  a  lease  must  be  by  deed,  will,  if  not  under  ^^^^ 
seal,  be  construed  and  be  held  to  be  an  agreement  for  a  Thb 
lease.  ^^ 

While  I  entirely  qoncur  iu  the  conclusion  arrived  at  Ij^s-  Co. 
by  all  the  judges  of  all  the  courts,  namely :  that  whether  wkioht. 
the  omission  of  the  seal  to  the  instrument  produced  is  ^  - 

^  Gwynne,J. 

to  be  attributed  to  mistake  or  fraud,  the  jurisdiction 
of  equity  is  not  affected  by  any  thing  in  this  Act,  I 
incline  to  the  opinion  that  the  object  and  intent  of  the 
legislature,  in  inserting  in  the  Act  the  clause  under  con- 
sideration, was  not  60  much  to  impose  the  condition  of 
the  affixing  of  a  seal  to  a  contract  of  insurance  as  essential 
to  its  validity  (for  that  was  already  sufficiently 
provided  by  the  common  law)  as  it  was  to  provide  that, 
although  having  a  seal  and  so  valid  by  the  common 
law,  such  contracts  should  not  be  valid  under  the 
statute,  even  though  sealed,  unless  they  should  be 
also  signed  by  the  president  or  vice-president, 
or  one  of  the  directors,  and  countersigned  by  the 
manager,  which  were  provisions  not  required  by 
the  common  law ;  the  design  of  the  company  being  in 
this  private  Act  of  their  own  preparation,  for  which 
they  required  the  sanction  of  the  legislature,  to  protect 
themselves  against  their  own  agents  to  a  greater  extent 
than  they  would  be  protected  by  the  provisions  of  the 
common  law.  The  clause  is  in  the  section  which  defines 
the  powers  of  the  directors,  and  enacts,  among  other 
things — that  they  shall  have  power  to  appoint  officers 
and  agents,  and  to  approve  their  duties,  obligations  and 
securities,  and  generally  to  transact  all  necessary  matters 
and  things  connected  with  the  business  of  the  company, 
but  no  contract  shall  be  valid  unless  made  under  the 
seal  of  the  company  and  signed  by  the  president  or 
vice-president,  or  one  of  the  directors,  and  countersigned 
by  the  manager,  except  the  interim  receipt  of  the  com- 
pany, which  shall  be  binding  upon  the  company  upon 
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1881      such  conditions  as  may  be  thereon  printed  by  direction 

Xi»      of  the  board.     The  directors  may  also  appoint  local 

^Xjfb^    directors  in  any  city  or  town  in  which  the  company 

Ins.  Co.    transacts  business,  with  such  duties  and  powers  as  they 

Wright,   niay  deem  proper  for  the  sui)ervision  of  the  business  of 

Q  J  the  company  in  such  places ;  and  by  the  8th  section  the 

board  is  empowered  to  fix  the  rates  at,  and  the  rules 

and  conditions  under,  which  the  company's  policies 
shall  be  issued.  It  is  then  competent,  under  the  ex- 
press provisions  of  the  Act,  for  the  directors  to  appoint 
officers  and  agents,  and  to  prescribe  their  duties  ;  to 
appoint  local  directors  in  cities  and  towns  remote  from 
the  head  office  where  the  seal  is  kept,  and  to  prescribe 
their  powers  and  duties ;  to  prescribe  also  the  rules  and 
conditions  under  which  policies  shall  be  issued.  They 
may,  therefore,  authorize  their  agents  and  local  directors 
to  canvass  persons  to  effect  insurances  with  the  com- 
pany ;  to  deliver  to  such  persons  forms  of  application 
to  be  subscribed  by  them  containing  warranties  of 
divers  matters ;  to  receive  such  applications  to  be 
forwarded  to  the  head  office ;  to  negotiate  upon  the 
terms  of  insurance ;  to  receive  the  premiums  to  be 
agreed  upon ;  to  convey  the  applications  to  the  head 
office  and  to  communicate  to  the  applicants  the  action 
of  the  board  thereon,  either  by  letter  or  orally,  notwith- 
standing anything  in  the  Act.  There  is  nothing  iu  the 
Act  which  expresses  or  implies  that  the  company  shall 
be  exempt  from  liability  for  frauds  committed  by  their 
authorized  agents  unless  such  frauds  should  be  evi- 
denced under  seal ;  in  fine,  there  is  nothing  in  the 
Act  to  justify  the  contention  that  any  equitable  juris- 
diction which  existed  in  the  Court  of  Chancery  before 
the  Act  was  passed,  and  which  still  exists  in  it  as  respects 
all  other  similar  companies,  shall  have  no  existence  as 
regards  this  company. 
The  pow^r  of  th^  Cp^rt  of  Chancery  to  prcvwt 
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and  redress  fraud  is  not  a  power  derived    from  an      ^8^1 
Act  of  Parliament.     In  the  Province  of  Ontario^  it      Thb 
is  true  that    the  court  was  constituted  by  an   Act      jj^^ 
of  Parliament,  but  by  that  Act  it   was  invested  with    Ins.  Co. 
the  like  jurisdiction  and  powers  as  by  the  laws  of  Eng-   Weight. 
land  were  on  the  4th  March,  1837,  possessed  by  the  q,^^[^  j 
Court  of  Chancery  in  England  in  all  cases  of  fraud  and      — 
accident ;  and  by  the  laws  of  England,  without  any 
Act  of  Parliament,  the  jurisdiction  of  the  Court  of  Chan- 
cery extends  to  the  prevention  and  redress  of  all  frauds. 
This  power  constitutes  the  chief  vital  organ  of  the 
court  without  which  a  Court  of  Equity  can  exist  only 
in  name  ;  no  Act  of  Parliament  therefore,  much  less  a 
private  Act  of  this  nature,  could  strip  a  Court  of  Equity 
of  this  power  without  divesting  it  of  its  vitality  and 
reducing    it    to  the    condition  of  a  Court  of  Equity 
only  in  name.    It   is  impossible,  therefore,  from   the 
terms  of  this  Act,  to  attribute  any  such  intention  to 
the  legislature. 

But  it  is  said  that  no  reported  case  can  be  found 
in  which  the  Court  of  Chancery  has  interfered 
in  the  manner  in  which  the  court  has  interfered  here  in 
a  case  and  under  circumstances  similar  to  the  present.  I 
am  not  concerned  to  seek  whether  this  be  so  or  not.  It 
may  be  so,  but  it  is  of  little  consequence  that  it  should 
be  so.  It  may,  indeed,  be  that  to  the  appellants  is  due 
the  unenviable  reputation  of  having  been  the  first  to 
design  and  contrive  the  peculiar  phase  of  fraud  which 
ihej  rest  upon  as  their  defence  to  the  plaintifi^s  claim, 
crescit  in  orbe  dolus ;  but  as  fraud  increases  and  extends 
its  ramifications  the  remedial  power  of  the  Court  of 
Chancery  to  prevent  its  consequences  and  to  give  ample 
and  effectual  redress  extends  also.  It  matters  not  how 
gigantic  are  its  proportions  or  how  new  and  uncommon 
the  8hai>e  which  it  assumes,  the  remedial  power  of  the 
court  rises  with,  and  becomes  equal  to,  the  occasion. 
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1881  It  is,  however,  the  duty  of  the  court  to  adopt  its  praotice  and  coarse 


^  of  proceeding  as  far  as  possible  to  the  existing  state  of  society,  and 

London     ^<>  apply  its  jurisdiction  to  all  those  new  cases,  which  from  the  progress 

LiFB        daily  making  in  the  affairs  of  men  must  continually  arise,  and  not,  from 

Ins.  Oo.    ^^^  strict  an  adherence  to  forms  and  rules  established  under  different 

Wright,    circumstances,  decline  to  administer  justice  and  to  enforce  the  rights 

—       for  which  there  is  no  other  remedy.    The  jurisdiction  of  the  court 

^_     '    '  must  not  be  narrowed  to  cases  in  which  the  jurisdiction  has  been 

exercised.    The  cases  in  which  the  jurisdiction  has  been  exercised  are 

merely  examples,  and  must  not  be  looked  on  as  the  measure  of  the 

jurisdiction  (1). 

Lord  Redesdale^  in  his  treatise  upon  the  jurisdiction 
of  the  court,  gives  among  other  heads  of  jurisdiction  the 
following : 

Where  the  powers  of  the  law  are  abused  and  exercised  contrary  to 
conscience,  and  where  the  law  gives  no  right  but  the  principles  of 
complete  justice  require  the  interference  of  the  court  to  prevent  the 
recurrence  of  wrong. 

And  in  High  on  Injunctions,  an  American  work,  it  is 
said  (2) : 

Courts  of  Equity  in  the  exercise  of  their  general  jurisdiction  for 
the  prevention  of  fraud  are  often  called  upon  to  interfere  by  injunc- 
tion where  fraud  constitutes  the  gravamen  of  the  bill.  The  manifesta- 
tions of  fraud  are  so  various  that  it  is  impossible  to  embrace  all  its 
varieties  of  form  within  the  limits  of  a  precise  definition.  Indeed 
the  courts  have  generally  avoided  all  attempts  in  this  direction,  and 
have  reserved  to  themselves  the  liberty  to  deal  with  it  in  whatever 
aspect  it  may  be  presented  by  human  ingenuity. 

That  the  company  is  responsible  for  the  fraud  of  its 
agents  there  can  be  no  doubt.  They  are  responsible  for 
the  tort  of  their  agents,  whether  of  violence  or  even  of 
slander ;  and  in  Kerr  on  Fraud  (1)  as  to  the  liability 
of  company  for  fraudulent  misrepresentions  of  the 
directors,  it  is  said : 

The  general  interests  of  society  demand  that  as  between  an  inno- 
cent company  on  the  one  hand,  and  an  innocent  individual  defrauded 
^  by  the  company  on  the  other,  misrepresentations  by  the  directors  of  a 

company  shall  bind  the  company,  although  the  shareholders  may  be 
'  ignorant  of  the  representations  and  of  their  falsehood. 

(I)  Kerr,  on  Ii\junction3,  p.  4.  (2)  Ch.  ],  8ec.24. 

(3)  P.  72. 
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Bat  in  the  case  before  us  the  frand  is  in  truth  com-      1^81 
mitted  by  the  company  itself,  which  must  be  responsi-      Thk 
ble  for  everything  done  in  the  suit.     It  is  committed      xjfr^ 
and  only  perfected  in  the  progress  of  the  cause,  and  in    I^s.  Co. 
such  a  manner  as  to  constitute  as  it  appears  to  me  a   Wright. 
fraud  upon  the  court  itself,  which  ought  not  to  be  over-  q^ZJ]^  j 
looked.  

The  evidence  establishes  beyond  all  question  that  the 
company  by  their  duly  authorized  agents  received  the 
application  of  John  Wright  for  insurance ;  that  they  in 
like  manner  negotiated  with  and  agreed  upon  the  terms 
of  the  insurance;  that  they  received  the  premium 
agreed  upon  as  the  consideration  for  a  valid  policy ;  it 
thereupon  became  their  duty  to  deliver  him  a  valid 
policy  or  to  return  him  his  money  and  enable  him  to 
insure  elsewhere  ;  that  they  elected  to  retain  the 
money  paid  by  him,  and  as  for  the  consideration 
which  he  negotiated  for,  namely,  a  good  and  valid 
policy  for  the  amount  agreed  upon,  they  delivered  to 
him  the  instrument  sued  upon  and  produced  with 
divers  conditions  thereon  endorsed,  subject  to  which 
the  instrument,  which  was  signed  by  the  president  and 
countersigned  by  the  manager,  was  issued  as  and  for  a 
good  valid  policy  of  insurance  ;  that  when  this  instru- 
ment was  declaed  upon  as  such  good  policy,  although 
the  defendants  pleaded  a  plea  denying  that  they  had 
insured  the  party  named  in  the  instrument  as  insured, 
a  plea  usually  pleaded  for  the  mere  purpose  of  com- 
pelling the  production  of  the  instrument  at  the  trial  in 
order  to  show  the  conditions  upon  which  it  was  grant- 
ed, they  filed  therewith  seven  or  eight  other  pleas, 
setting  up  in  bar  of  the  action  divers  matters  alleged  to 
avoid  the  policy  in  the  terms  of  the  conditions  thereon 
endorsed ;  that  when  these  issues  went  down  to  trial 
they  did  not  dispute  the  validity  of  the  policy,  but 
relied  wholly  upon  the  pleas  setting  up  the  matters 
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1881      relied  upon  as  avoiding  the  policy  by  reason  of  alleged 

Thh      breaches  of  the  conditions,  subject  to  which  it  was 

^FB^    issued;   that  upon  a  verdict  being  rendered  for  the 

Ivs.  Co.   plaintiff  on  all  these  issues  they  moved  the  court  for  a 

W&iGBT.  ii^w  trial,  and  (here  comes  in  the  point  which  appears 

to  me  to  amcoint  to  a  fraud  upon  the  court)  suppressing 

^—  all  intention  of  opening  the  verdict  upon  the  first  plea 
for  the  purpose  of  setting  up  the  defence  subsequently 
relied  upon  thereunder,  they  permitted  the  court  to 
grant  a  new  trial  under  the  impression  that  the  sole 
defence  relied  upon  was  that  appearing  upon  the  special 
pleas.  Now,  if  the  defence  subsequently  relied  upon 
under  the  first  issue  had  never  been  set  up,  if  the  ap- 
pellants had  only  asked  for  and  had  obtained  a  new 
trial  of  the  issues  joined  upon  the  special  pleas,  no 
fraud  would  have  been  completed,  the  fraud  which 
the  api>ellants  have  committed  was  not  perfected  until 
at  the  second  trial  they  set  up  the  defence  that  there 
was  no  seal  to  the  instrument  so  issued  as  a  perfect 
policy ;  and  that  the  setting  up  of  that  defence  under 
the  circumstances  above  detailed  was  a  gross  and 
flagrant  fraud  upon  the  plaintiff,  and  as  it  seems  to  me 
upon  the  court  which  under  the  above  circumstances 
was  induced  to  grant  the  new  trial,  cannot,  as  it  seems 
to  me,  admit  of  a  doubt,  and  that  it  is  one  which  a 
CJourt  of  Equity  could  not  refuse  to  interfere  to  prevent 
without  ignoring  its  fanctions  and  its  duty  to  prevent 
and  redress  all  fraud  whenever  and  in  whatever  shape 
it  appears. 

It  is  said,  however,  that  there  are  two  cases 
which  decide  that  in  such  a  case  a  Court  of 
Equity  has  no  such  jurisdiction  as  that  which  has 
been  asserted,  viz.:  Hunt  v.  Wimbledon  Local  Board 
(1),  in  appeal,  and  Crampton  v.  Varna  Railway  Co.  (2), 
but  these  cases,  when  properly  understood,  have  no 

(1)  4  C.  P.  D.  48.  (2)  L.  R.  7  Ch.  Ap.  562. 
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bearing  upon  the  present  case,  or  whatever  bearing      ^881 
they  may  have,  if  any,  is  in  support  of  the  jurisdic-      The 
tion    here  asserted.     In  the  former   case    the  point      life^ 
arose  out  of   the  doctrine  affecting  the  jurisdiction   Ins.  Co. 
exercised  by    the    Court    of   Chancery  in   decreeing   Wjuodt. 
specific  performance  of  contracts  relating  to  land  not  ^        "  j 

in   writing,    upon    the  ground  of  part  performance,      

a  totally  distinct  and  very  different  head  of  juris- 
diction from  that  relied  upon  here,  as  is  shown  by  the 
judgment  of  Lord  Justice  Colion  in  that  case.  He  says 
there : 

The  Statute  of  Fitiuds  says  that  in  certain  coses  no  action  shall  be 
maintained  unlesi  there  is  evidence  in  writing  to  show  what  the  con- 
tract was ;  but  if  a  Court  of  Equity  finds  an  overt  act  such  as  the  pos- 
session of  land,  then  the  presumption  of  a  contract  is  raised,  and  the 
Court  will  in  consequence  of  that  overt  act  allow  parol  evidence  to 
bo  given  for  the  purpose  of  ascertaining  what  the  actual  contract 
was. 

This  is  the  principle,  as  he  explains  it,  upon  which 
the  Court  proceeds  in  cases  of  specific  performance  of 
oral  contracts  relating  to  land  partly  performed  and 
not  ui)on  the  ground  of  fraud — that  this  principle  does 
not  affect  the  doctrine  of  the  Court  of  Chancery  as  to 
giving  relief  in  cases  of  mistake  cither  is  apparent,  so 
that  HuntY.  Wimbledon  Local  Board  is  no  authority 
against  the  exercise  of  the  jurisdiction  which  has  been 
exercised  in  the  present  case.  In  Crampton  v.  Varna 
Railway  Co.^  it  was  merely  held  that  a  Court  of  Chancery 
has  no  jurisdiction  to  entertain  a  suit  for  a  purely  money 
demand.  That  is  so  in  England^  but  not  so  in  Ontario, 
where  by  statute  a  suit  for  a  purely  money  demand 
may  be  instituted  and  determined  in  the  Court  of 
Chancery,  and  a  suit  may  be  brought  in  an  action  at 
law  and  recovery  had  in  that  suit  upon  the  case  api)ear- 
ing  t&  be  one  of  a  purely  equitable  nature. 

In  giving  judgment  in  that  case,  the  Lord  Chancellor, 
Lord  Hatherley,  says : 
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1881  The  truth  is,  that  every  one  who  deals  with  corporations  like  these 


^  must  be  taken  to  know  what  are  their  powers  ol  contractingi  and 

London  must  take  a  contract  accordingly,  and  when  there  is  only  a  money 

LiFB  demand,  and  there  b  no  valid  contract,  then  this  Court  cannot  inter* 

Ixs.  Co.  fere  in  the  matter. 

"J^-  XhU  I.ngu^  i.  not  u«d  with  Ihe  d«iga  of  throwing 
Qwynno,  J.  any  doubt  upon  the  jurisdiction  of  the  Court  to  inter- 
fere in  cases  of  fraud,  or  even  in  cases  of  mistake,  as 
plainly  appears,  if  proof  ux>on  such  a  point  could  be 
required,  by  the  succeeding  paragraph  in  the  judgment, 
wherein  he  says : 

I  certainly  was  impressed  with  the  consideration  of  the  length  to 
which  these  doctrines  might  be  carried  but  I  think  that  the  arm  of 
the  court  is  always  strong  enongh  to  deal  properly  with  such  ca^es. 
There  might  be  a  contract  without  seal  under  which  the  whole  rail 
way  was  made  and  of  which  the  company  would  reap  the  profit,  and 
yet  it  might  be  said  that  Ihoy  were  not  liable  to  pay  for  the  making 
of  the  line ;  when  any  such  case  comes  to  be  considered,  1  think 
there  will  be  two  ways  of  meeting  it.  It  may  be,  and  perhaps  is  so 
in  this  case,  that  the  contractor  has  his  remedy  against  the  indi- 
vidual with  whom  he  entered  into  the  contract  although  he  may 
have  no  remedy  against  the  company ;  or  it  may  be  that  the  Court, 
acting  on  well  recognized  principles,  will  say  that  the  company  shall 
not  in  such  a  case  be  allowed  to  raise  any  difficulty  as  to  payment. 

Now,  it  is  some  of  those  well  recognized  principles  as 
precisely  applicable  to  the  circumstances  of  the  present 
case,  which  are  invoked  to  prevent  and  redress  the 
fraud  which  the  appellants,  after  failing  upon  all  the 
defences  upon  the  merits  urged  by  them,  persistently 
have  been  endeavouring  to  procure  the  sanction  of  a 
court  of  justice  to  aid  them  in  perpetrating.  Certain  it 
is  that  the  courts  of  the  late  Province  of  [///per  Canada^ 
now  Ontario,  never  doubted  that  the  arm  of  a  Court  of 
Equity  was  long  enough  and  strong  enough  to  prevent 
the  attempt  to  commit  such  a  fraud  being  successful. 
About  SO  years  ago,  an  action  was  brought  against  an 
insurance  company  to  recover  back  the  premium  paid 
by  an  insurer  upon  the  ground  that  the  instrument 
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issued  by  the  company  as  a  policy  was  defective;      ^^^ 
Perry  v.   Newcastle  Mutual  Fire  Ins.   Co.   (I).    The      Tm 
defect  was  precisely  similar  to  that  in  the  present  case.    ^^^^^ 
The  Act  of  incorporation  of  the  company  enacted  that   Ins.  Co. 
any  policy  signed  by  the  president  and  countersigned   w&ioht. 
by  the  secretary,  but  not  otherwise,  should  be  deemed  ^  """ 
yalid  and  binding  on  the  company.    The  insertion  here      ^— ' 
of  the  words  "  but  not  otherwise"  makes  the  case  iden- 
tical with  the  present.    The  defect  was,  that  although 
the  policy  issued  was  sealed  with  the  company's  seal 
and  was  signed  by  the  secretary,  it  was  not  signed  by 
the  president.    It  was  held  that  the  plaintiflb  could 
not  recover  back  the  premiums  they  had  paid,  although 
it  was  admitted  that  in  case  of  loss  they  could  not  have 
recovered  at  law  upon  the  policy  as  it  stood,  and  that 
it  was  clearly  invalid,  but  C.  J.  Sir  John  Robinson, 
delivering  the  judgment  of  the  court,  said : 

Thirdly,  which  indeed  is  of  itself  conclusive  against  this  action,  the 
plaintiffs  cannot  be  said  to  have  paid  their  money  for  nothing  since 
the  company  were  in  fact  bound  to  execute  a  policy  having  accepted 
the  risk  and  received  the  money. 

And  again : 

I  do  not  consider  that  the  company  could  in  this  case  have  escaped 
from  their  liability  after  what  has  taken  place,  for  if  they  were  dis- 
posed to  be  dishonest  they  could  surely  be  compelled  to  execute  a 
valid  policy  of  the  proper  date.  In  effect,  therefore,  the  plaintifis 
have  been  all  the  time  insiured,  as  they  probably  have  considered 
themselves  to  be,  notwithstanding  the  accidental  omission  of  the 
president's  name,  which  they  have  had  no  reason  as  it  appears  for 
apprehending  would  not  be  made  right  on  their  request  at  any  time. 

Here  is  an  express  assertion  of  the  existence  of  the 
jurisdiction  to  relieve  against  mistake  in  a  case,  the 
circumstances  of  which  are  precisely  similar  to  the 
present.  A  fortiori  does  the  jurisdiction  exist  in  a  case 
of  fraud,  when,  as  here,  the  company  having  enjoyed 
the  premium,  upon  the  loss  occurring,  fraudulently  set 

(1)  4  U.  C.  Q.  B.  363. 
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IS81       up  their  own  wrongful  neglect  as  a  defence  to  the 

Tub      plaintiffs'  action,  after  they  had  failed  upon  all  the 

^FB  ^    grounds  of  defence  which  were  legitimately  open  to 

Ins.  Co.    them  to  raise.     If  this  court  should  now  hold  that  a 

Wbioht.  jurisdiction  so  long  and  so  uniformly  claimed  and 

r,  *"""  J  asserted  by  the  courts  of  Ontario,  which,  until  now,  does 

not  appear  to  have  been  questioned,  does  not  exist,  such 

a  decision  would,  in  my  opinion,  be   greatly  to  be 

deplored,  and  would  indeed  be  extremely  mischievous 

as  crippling  the  arm  of  the  courts  of  that  province  in 

the  exercise  of  one  of  their  most  -wholesome  weapons 

for  the  prevention  of  frauds  and  the  due  administration 

of  justice. 

The  appeal  in  my  judgment  must  be  dismissed  with 

costs. 

Appeal  dismissed  with  costs. 

Solicitors  for  appellants :  Harris,  Magee  Sf  Co. 

Solicitor  for  respondents :  S.  S.  Macdonnell. 


1881      LOUIS  J.  ALMONe^  al Appellants; 


♦FeVy.17,18.  ^^^ 

•March  3. 

—     JAMBS  D.  LEWIN  et  al Respondents. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW 

BRUNSWICK. 

Will — Annuities,  sale  of  Corpus  io  pay. 

J.  B.  died  on  the  3rd  August,  1876,  leaving  a  will  dated  6th  August, 
1S75,  and  a  codicil  dated  21  at  July,  1876.  By  the  will  he 
devised  to  his  widow  an  annuity  of  110,000  for  her  life,  which 
he  declared  to  be  in  lieu  of  her  dower.    This  annuity  the  testa- 


*Pr]»ent— Strong,  Fournier,  Heni-y,  Taschereau  and  Gwynne,  J.  J. 
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tor  directed  should  be  chargeable  on  his  general  estate.    The 
testator  then  devised  and  bequeathed  to  the  executors  and 
trustees  of  his  will  certain  real  and  personal  property  particu- 
larly described  in  five  schedules,  marked  respectivelyi  A,  B,  C,  D 
and  "Ef  annexed  to  his  will^  upon  these  trusts,  viz. : — Upon 
trusty  during  the  life  of  his  wife,  to  collect  and  receive  the  rents, 
issues  and  profits  thereof  which  should  be,  and  be  taken  to  form 
a  portion  of  his  '<  general  estate ;  '^  and  then  from  and  out  of 
the  general  estate,  during  the  }ife  of  the  testator's  wife,  the 
executors  were  to  pay  to  each  of  his  five  daughters  the  clear 
yearly  sum  of  $1,600  by  equal  quarterly  payments,  firee  from  the 
debts,  contracts  and  engagements  of  their  respective  husbands. 
Next>  resuming  the  statement  of  the  trusts  of  the  scheduled 
property  specifically  given,  the  testator  provided,  that  from  and 
after  the  death  of  his  wife,  the  trustees  were  to  collect  and  receive 
the  rents,  issues,  dividends  and  profits  of  the  lands,  etc.,  men- 
tioned in  the  said  schedules,  and  to  pay  to  his  daughter  M. 
A,  A.f  the  rents,   etc.,   apportioned  to  her  in  schedule  A; 
to  his    daughter  J^,  of  those  mentioned  in    schedule  B;    to 
his  daughter  M.  of  those  mentioned  in  schedule  C  ;  to  his 
daughter  A.  of  those  mentioned  in  schedule  D]  and  to  his 
daughter  L.  of  those  mentioned  in  schedule  E ;   each  of  said 
daughters  being  charged  with   the  insurance,  groimd  rents, 
rates  and  taxes,  repairs  and  other  expenses  with  or  incidental 
to  the  management  and  upholding  of  the  property  apportioned 
to  her,  and  the  same  being  from  time  to  time  deducted  from 
such  quarterly  payments.    The  will  then  directed  the  executors 
to  keep  the  properties  insured  against  loss  by  fire,  and  in  case  of 
total  loss,  it  should  be  optional  with  the  parties  to  whom  the 
property  was  apportioned  by  the  schedules,  either  to  direct  the 
insurance  money  to  be  applied  in  rebuilding,  or  to  lease  the 
property.    It  then  declared  what  was  to  be  done  with  the  share 
of  each  of  his  daughters  in  case  of  her  death.    In  the  residuary 
clause  of  the  will  there  were  the  following  words  : — "  The  rest, 
residue  and  remainder  of  my  said  estate,  both  real  and  personal, 
and  whatsoever  and  wheresoever  situated,  I  give,  devise  and 
bequeath  the  same  to  my  said  executors  and  trustees,  upon  the 
trusts  and  for  the  intents  and  purposes  following :"  He  then 
gave  out  of  the  residue  a  legacy  of  $4,000  to  his  brother  D,  B,f 
and  the  ultimate  residue  he  directed  to  be  equally  divided  among 
his  children  upon  the  same  trusts  with  regard  to  his  daughters, 
as  were  thereinbefore  declared,  with  respect  to  the  said  estate  in 
the  said  schedules  mentioned. 
The  rents  and  profits  of  the  whole  estate  left  by  the  testator 
33} 
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J  88 1  proved  insufficient,  after  paying  the  annuity  of  $10,000  to  the 

widow  and  the  rent  of  and  taxes  upon  his  house  in  £.,  to 

pay  in  full  the  several  sums  of  11,600  a  year  to  each  of  the 

Lkwik.  daughters  during  the  life  of  their  mother,  and  the  question 

^"^  raised  on  this  appeal  was  whether  the  executors  and  trustees 

had  power  to  sell  or  mortgage  any  part  of  the  corpus^  or  apply  the 

funds  of  the  corpus  of  the  property,  to  make  up  the  deficiency. 

Heldj  on  appeal,  that  the  annuities  given  to  the  daughters,  and  the 

arrears  of  their  annuities,  were  chargeable  on  the  corpus  of  the 

real  and  personal  estate  subject  to  the  right  of  the  widow  to 

have  a  sufficient  sum  set  apart  to  provide  for  her  annuity. 

This  was  an  appeal  from  the  decision  of  the  Supreme 
Court  of  New  Brunswick  in  a  suit  brought  by  the  execu- 
tors and  trustees  under  the  will  of  the  late  Hon.  John 
Robertson,  for  the  construction  of  said  will. 

The  parties  agreed  to  the  following  case. 

"  1.  The  respondents,  James  D.  Lewin,  Charles  Dufi^ 
Soph  ia  Robertson  and  DeLisle  Qracie,  filed  a  bill  in  the 
Supreme  Court  in  Equity,  of  the  province  of  New  Bruns- 
wick, for  the  construction  of  the  last  will  and  testament 
of  the  late  Honorable  John  Robertson,  which  said  last 
will  and  a  codicil  thereto  form  a  part  of  this  case 
[See  head  note  and  judgments  for  provisions  of  the 
will]  2.  The  several  defendants  appeared  and  answer- 
ed, and  the  case  was  heard  on  bill  and  answers  before 
the  Supreme  Court  in  Equity;  3.  Among  the  facts 
admitted  were  the  following:  (a)  That  the  testator's 
estate  consisted,  1st.  Of  certain  lands  and  tenements, 
stocks,  and  other  personal  property,  set  forth  and 
described  in  the  several  schedules  marked  A,  B,  C, 
D  and  E,  annexed  to  said  will.  2nd.  Of  a  debt  due 
by  David  D.  Robertson,  the  son  named  in  the  will,  to 
his  father  of  over  fifty-three  thousand  dollars ;  and 
8rd.  Of  a  large  estate,  real  and  personal,  exclusive  of 
and  in  addition  to  the  property  mentioned  in  the 
schedules  in  the  hands  of  respondents,  James  D.  Lewin, 
Chades  Duff,  Sophia  Robertson  and  DeLisle  Oracie^  as 
executors  and  trustees  under  said  will,    (b)  That  Mary 
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Alien  Almon  had  received,  in  the  life-time  of  the  testator,      *  ^^ 
the  sum  of  nine  thousand  five  hundred  dollars,  which     Aucom 
sum  is  charged  against  her  in  the  testator's  books,     (c)     ^,^127. 

That  the  whole  net  income  of  the  testator's  estate,  in-      

eluding  the  properties  mentioned  in  the  several 
schedules,  was  not  sufficient  to  pay  the  amount  of  the 
annuity  of  |10,000  to  the  widow  Sophia  Robertson,  and 
also  the  several  annuities  of  $1,600  each  to  the  five 
daughters,  Marp  Allan  Almon,  Eliza,  Ascnes  Lucas, 
Margaret  Sophia  and  Laura  Campbell,  (d)  That,  in 
order  to  pay  each  of  the  daughters  the  yearly  annuity 
of  |1,600,  the  resx)ondents  would  have  to  take  a  large 
portion  thereof  out  of  the  corpus  of  the  estate.  4.  Among 
the  questions  submitted  by  the  above  named  respon- 
dents to  the  Supreme  Court  in  Equity  were  the  follow- 
ing, which  they  prayed  it  might  be  declared  and  decreed. 
First — ^Whether  the  trustees  are  or  are  not  bound  or 
authorized  to  pay  the  annuities  of  1 1,600  each  to  the 
daughters  of  the  testator,  during  the  life  of  the  testa- 
tor's widow,  in  full  out  of  the  corpus  of  all  or  any  part  or 
parts  of  the  real  or  personal  estate  of  the  testator,  if  the 
rents,  issues  and  profits  of  the  whole  of  the  said  estate, 
or  the  whole  of  the  said  estate  applicable  for  that  pur- 
I>ose,  prove  insufficient.  Second — ^Whether,  if  the  trus- 
tees are  so  bound  or  authorized,  they,  during  the  life  of 
the  widow,  have  not  power  to  sell  or  mortgage  any  and 
what  part  or  parts  of  the  corpus  of  the  estate  to  raise 
funds  to  pay  said  annuities  of  1 1,600  to  each  of  said 
daughters  in  full,  so  far  as  the  rents,  issues  and  profits 
of  the  said  estate  prove  insufficient  for  that  purpose,  or 
to  any  and  what  extent.  Third — Whether  the  trustees, 
during  the  life  of  the  widow,  before  selling  the  corpus 
of  the  testator's  estate  to  meet  the  said  annuities  of 
$1,600  to  each  of  said  daughters,  ought  or  ought  not  to 
reserve  so  much  of  any  and  what  part  of  the  said  estate 
as  may  be  necessary  to  provide  for  and  secure  tlie 
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1881  widow's  annuity,  and  if  so,  how  is  the  extent  of  such 
AucoN  reserve  to  be  ascertained  and  determined,  and  by  whom. 
L«w.».    5.  The  appellants  in  this  case  claim  that  after  setting 

aside  so  much  of  the  estate  outside  and  exclusive  of  the 

property  mentioned  in  the  schedules  as  may,  together 
with  the  income  derived  from  the  scheduled  proi>erty, 
be  sufficient  to  provide  for  and  secure  the  widow's 
annuity,  they  are  entitled  to  have  the  amount  of  their 
several  annuities  of  1 1,600  a  year  each  paid  to  them  out 
of  the  corpus  of  the  estate,  outside  of  and  beyond  the 
scheduled  property,  if -the  income  is  not  sufficient  to  do 
so,  and  that  the  trustees  should  sell  so  much  of  said 
estate  outside  of  scheduled  property  as  may  be  neces- 
sary for  said  purpose.  6.  That  in  the  Supreme  Court  in 
Equity,  His  Honor  the  Chief  Justice,  delivered  judgment, 
and  decreed,  among  other  things,  as  follows :  '  And,  as 
to  the  first  and  second  questions,  it  being  admitted  that 
the  rents  and  profits  of  the  whole  estate  left  by  the 
testator  are  insufficient,  after  paying  the  annuity  of 
$10,000  to  his  widow  and  the  rents  and  taxes  upon  his 
house  in  London^  to  pay  the  several  sums  of  1 1,600  a 
year  to  each  of  his  daughters  during  the  life  of  their 
mother,  whether  under  these  circumstances  the  execu- 
tors and  trustees  have  power  to  sell  or  mortgage  any 
part  of  the  corpus  of  the  property  to  make  up  the  defi- 
ciency, his  honor  doth  declare  that  the  said  executors 
and  trustees  have  no  such  power.  The  answer  to  the 
said  first  and  second  questions  being  thus  given  renders 
it  unnecessary  for  his  honor  to  answer  the  third.^  '7.  The 
appellants  appealed  to  the  Supreme  Court  of  New  Bruns- 
wickf  when  the  appeal  was  heard  before  their  honors 
Mr.  Justice  Weldon,  Mr.  Justice  Fisher,  Mr.  Justice 
Wetmore  and  Mr.  Justice  Palmer,  and  after  considera- 
tion their  honors  gave  judgment,  and  were  divided  in 
opinion.  Mr.  Justice  Weldon  and  Mr.  Justice  Wetmore 
cpncurring  with  the  Chief  Justice,  while  their  honors 
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Mr.  Justice  Fisher  and  Mr.  Justice  Palmer  were  of  a      ^^^^ 
different  opinion,  and  the  division   being  equal  the     Almoit 
decree  of  the  Supreme  Court  in  Equity  was  affirmed."    lkwik 

Dr.  Barker,  Q.  0.,  representing  the  administrators      

who  are  nominal  parties,  declared  he  would  take  no  part 
in  the  case. 

Mr.  Weldon,  Q.O.,  for  appellants,  E.  8f  M.  and  A.  Sf  L. 
Robertson : — 

The  question  now  is  simply  whether  the  annuities  to 
the  children  are  chargeable  on  the  corpus  of  the  real  and 
personal  estate.  It  is  one  of  those  cases  where  the 
testator  thought  his  property  worth  more  than  it  really 
was.  The  manifest  intention  of  the  testator  is  clearly 
shown  that  there  should  be  equality  au'ongst  his 
children  in  the  participation  of  the  benefits  of  his 
estate,  as  well  during  the  life-time  of  their  mother  as 
after  her  death.  The  testator  divided  his  estate  into 
two  divisions.  The  one  which  may  be  called  the 
scheduled  estate  and  the  other  which  he  calls  the 
general  estate,  the  former  to  be  held  intact  during  his 
wife's  life,  and  then  to  be  held  in  trust  and  witn  limi- 
tations over  for  his  daughters  respectively,  the  latter 
consisting  of  two  parts,  namely,  the  rents  and  profits  of 
the  scheduled  estate  and  the  residue  of  his  property. 

Out  of  this  general  estate  so  made  he  directs  an  annuity 
of  110,000  to  be  paid  to  his  wife  during  her  life,  and  also 
'*  from  and  out  of  the  said  general  estate  during  the  life 
of  my  said  wife,  to  pay  to  each  of  my  daughters,  Mary 
Allan  Almon^  Eliza,  Margaret  Sophia,  Agnes  Lucas,  and 
Laura  Campbell,  the  clear  yearly  sum  of  $1,600,  domin- 
ion currency,  by  equal  quarterly  payments,  free  from 
the  debts,  control  or  engagements  of  any  husband  they 
may  respectively  have,  the  first  of  such  quarterly  pay- 
ments to  be  made  at  the  expiration  of  three  months 
from  my  decease." 

By  his  will  he  also  orders  and  directs  that  his  8ai4 
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1881  executors  shall  reduce  the  amount  of  the  adyauces  made 
Almon  hy  him  to  his  son  David  Dobie,  and  interest  thereon,  as 
aforesaid,  by  crediting  him  with  ''the  like  annual  sum 
of  $1,600,  by  quarterly  credits  of  $400  each." 

This  deduction  or  allowance,  in  effect  an  annuity,  was 
to  be  made  under  any  circumstances,  whether  the  in- 
come of  the  estate  was  suflS.cient  to  pay  the  whole  of 
the  annuities  or  not. 

And  having  estimated  the  property  in  each  schedule 
to  be  worth  $50,000,  he  directs  that  upon  the  death  of 
his  wife  that  amount  shall  be  credited  to  his  son. 

After  payment  of  certain  legacies  he  directs  the  residue 
to  be  divided  equally  among  his  children. 

It  now  appears,  that  after  the  payment  of  the  annuity 
to  Mrs.  Robertson,  the  residue  of  the  income  is  not  suffi- 
cient to  pay  the  daughters  their  several  annuities,  and 
the  question  is,  are  they  entitled  to  have  the  deficiency 
made  up  out  of  the  corpus  of  the  estate  ?  This  question, 
it  is  submitted,  must  be  answered  in  the  affirmative. 

The  law  on  this  subject  has  been  very  fally  discussed 
in  a  late  case,  Oee  v.  Mahood  (1),  where  Yice-Chancellor 
Hall  made  a  decision  somewhat  similar  to  that  of  the 
Ohief  Justice  in  the  present  case.  On  appeal  the  Lords 
Justices  and  the  late  Lord  Chancellor,  Earl  Cairns^ 
reversed  the  Yice-Chancellor's  decision  (2).  The  case 
was  then  taken  to  the  House  of  Lords,  where  the  deci- 
sion of  the  Court  of  Appeal  was  affirmed.  The  case  in 
the  House  of  Lords  is  reported  as  Carmichael  v.  Che  (3). 
We  rely  on  this  decision  and  contend  that  the  annuities 
are  chargeable  on  the  corpus  of  the  real  and  personal 
estate  of  the  testator. 

Mr.  Oilbert  for  apx>ellants,  L,  J.  Almon  and  Mary  A. 
Almon : — 

(1)  9  Ch.  D.  151.  (2)  11  Ch.  D.  891. 

(3)  5  App.  CasMi  58S, 
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The  only  qaestion  which  arises  is,  what  did  the  testa-      ^^^ 
tor  mean  by  the  term  general  estate  ?  Almok 

The  word  general  is  defined  as  "  belonging  to  or  relat-    jj^^ 

ing  to  the  whole  "  opposed  to  "  partial  or  special "  on      

the  one  side  and  to  ''  universal "  on  the  other,  i.e.,  being 
the  greater  part  but  not  the  entirety.  Or  applying  it  to 
a  devise  or  bequest,  it  would  be  out  of  the  whole  of  the 
estate,  except  so  much  thereof  as  is  carved  out  and  sep- 
arated from  the  whole,  and  thereby  made  special  in  con- 
tradistinction to  general.  Then  the  meaning  of  the  term 
general  estate  would  be  found  by  ascertaining  if  there 
was  any  portion  of  his  estate  which  the  testator  intended 
to  separate  and  set  apart,  and  this  being  found,  the 
whole  of  the  residue  would  constitute  the  "general 
estate/'  unless  indeed  the  context  of  the  will,  or  some 
expressions  contained  in  it,  would  show  that  the  testator 
had  used  the  word  in  a  more  limited  sense. 

The  only  expression  used  by  the  testator  bearing  on 
the  meaning  of  the  term  is,  he  directs  his  executors  to 
collect  the  income  arising  from  the  scheduled  propertiest 
''  which  shall  be  and  be  taken  to  form  a  portion  of  my 
general  estate."  This  income,  then,  is  a  portion^  not 
the  whole  of  his  general  estate ;  only  a  portion.  Where, 
then,  is  the  balance  ?  for  balance  there  must  be,  if  this 
is  only  a  portion.  It  can  not  be  the  corpus  of  the 
scheduled  properties,  for  these  are  afterwards  in  the 
will  (not  only  directed  to  be  held  by  the  trustees  after 
the  death  of  the  widow  in  their  entirety  for  the  benefit 
of  his  daughters)  but  the  trustees  are  directed  if  any 
portion  should  have  been  disposed  of  by  the  testator  in 
his  life-time,  "or  if  any  stocks,  mortgages,  bonds  or 
debentures  therein  named  shall  have  depreciated  in 
value,  to  substitute  therefor  or  add  thereto,  in  money  or 
otherwise,  from  and  out  of  '  my  residuary  estate '  some 
other  property  or  security  or  its  equivalent  in  money 
which  they  or  the  majority  of  them  may  consider  of 
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1^1  equal  value  to  the  property  so  disposed  of  or  depre* 
AtMON  elated."  Nor  can  it,  the  balance,  be  the  debt  due  from 
Lbwin.  ^^^  ^^  Davids  for  this  is  to  remain  uncollected  during 
— -  the  life  of  the  widow,  undergoing  a  process  of  reduction 
hj  $1,600  a  year,  and  after  her  death  is  to  be  reduced  or 
extinguished  to  at  least  the  extent  of  $50,000  by  giving 
or  crediting  that  amount  to  his  said  son,  and  the  balance 
of  it  treated  as  an  investment  of  his  (the  son's)  portion 
of  the  estate.  If  so,  then  the  balance  or  other  portion  of 
the  general  estate,  of  which  the  income  of  the  scheduled 
property  is  one  portion,  must  be  sought  for  and  can 
only  be  found  in  that  large  amount  of  real  and  personal 
property  not  included  in  the  schedules,  and  which,  if 
not  then  consumed  in  the  payment  of  the  annuities  and 
the  other  charges  laid  on  it  in  the  will,  becomes  at  the 
death  of  the  widow,  and  not  until  her  death,  and  all 
other  previous  bequests  paid,  his  residuary  estate. 

It  is  true  that  when  the  death  of  the  widow  occurs 
that  then  what  is  left  of  the  large  estate  not  included  in 
the  schedules  passes  out  of  the  category  of  general  estate 
and  becomes  residuary,  and  as  such  is  to  be  kept  intact. 
But  there  can  be  no  residuary  estate  until  all  previous 
bequests  are  satisfied,  annuities  as  well  as  other  charges, 
and  the  testator  has  well  marked  this  in  his  will,  for 
he  says :  ^'  And  from  and  after  the  death  of  my  said 
wife  the  amount  of  such  premiums  of  life  policies  and 
all  other  monies  which  my  said  executors  and  trustees 
shall  pay,  lay  out  or  expend  in  the  execution  of  the 
trusts  of  this  my  will  shall  be  deducted  from  the  income 
of  the  property  of  my  estate."  In  other  words,  the 
testator  says,  as  clear  as  words  can,  the  scheduled  pro- 
perty shall  be  kept  intact. 

It  will  be  said,  however,  that  the  reduction  of  debt  to 
his  son  should  also  abate  pro  tanto  as  the  daughter's 
annuities  abate.  But  this  cannot  be,  for  the  testator 
has  provided  a  fund  from  which  the  son's  yearly  allow- 
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ance  is  to  come,  i.  e.,  the  debt  due  from  him,  not  the  ^^} 
interest  of  the  debt  bnt  the  debt  itself.  And  the  Aluon 
annuity  or  reduction  to  him  cannot  abate  until  the  fand  Xiswiir 
from  which  it  is  to  be  taken  is  exhausted,  which  can*  — ^ 
not  happen  because  it  is  perpetually  renewed  by  the 
accruing  interest  on  it.  And  this  debt  or  fund  and  the 
interest  accruing  on  it  can  form  no  part  of  the  general 
estate  available  for  the  purpose  of  paying  either  the 
annuity  to  the  widow  or  the  annuities  to  the  daugh* 
ters,  because  it  is  to  remain  until  the  widow's  death  for 
the  purpose  of  being  then  applied  or  given  to  him  to 
the  reduction  of  the  son's  debt,  and  the  balance,  after 
such  reduction  is  made,  is  specifically  appropriated  to  be 
held  as  an  investment  of  his  portion.  Under  no  cir- 
cumstances (at  any  rate,  before  the  widow's  death)  is  it 
to  be  collected  and  applied  or  the  interest  on  it  collected 
and  applied  to  the  payment  of  any  charges  on  the 
general  estate,  the  interest  from  it,  unlike  the  income  of 
the  scheduled  properties,  not  forming  a  portion  of  the 
general  estate,  but  specifically  appropriated  to  the  preser- 
vation of  the  fund  from  which  his  allowance  of  1 1,600 
a  year  is  to  be  had. 

Mr.  Kaye,  Q.O.,  for  respondents  : 

It  is  my  duty,  as  representing  the  trustees  and  execu- 
tors, CO  call  the  attention  of  this  honourable  court  to  the 
passages  in  the  will  which,  in  their  opinion,  shows  the 
testator's  intention  was  that  the  corpus  should  not  be 
touched.  The  general  estate  (which  includes  all  but 
the  corpus  of  the  scheduled  property),  comes  to  the 
trustees  subject  to  a  charge  of  an  annuity  to  the  widow, 
and  is  to  be  held  upon  the  same  trusts  for  the  daugh- 
ters as  the  schedule  proi>erty.  Under  the  trusts,  as  to 
the  scheduled  proj)erty,  the  corpus  is  to  remain  intact 
until  the  daughters'  decease,  therefore  the  corpus  of  the 
general  estate,  which  is  to  be  held  upon  the  same 
trusts,    is   also  to   remain   intact   in    like   manner. 
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1881      Xhe  widow  has  a  primary  charge  on  the  general  estate, 

AuioH    therefore,  so  far  as  the  daughters  are  concerned,  the 

Lkwin     ^^P^^  ^^  t^®  general  estate  is  to  remain  intact  for  the 

--«      purpose  of  securing  the  widow's  annuity  as  intended 

and  provided  by  the  will. 

The  provisions  of  the  will  in  favor  of  the  widow  are 
in  lien  of  dower,  and  as  the  testator  left  real  estate  in 
which  her  dower  right  existed  at  his  death,  she  is  a 
purchaser  for  value  (1),  her  claim  is  therefore  preferen* 
tial  to  that  of  the  daughters,  and  the  fond  provided  for 
her  security  ought  not  to  be  taken  to  pay  their  annul* 
ties. 

Now,  by  referring  to  the  will  it  will  be  seen  that  the 
testator  gives  to  his  wife  the  annuity  which,  he  says, 
"  shall  be  a  charge  upon  my  general  estate ;"  thus 
making  an  independent  gift  of  the  annuity  to  her,  and 
expressly  charging  it  upon  his  general  estate ;  but  it 
will  also  be  seen  that  there  is  no  charge  of  the  annui- 
ties to  the  daughters,  and  no  independent  gift  of  the 
annuities  to  them ;  the  gift  to  them  consists  only  in  the 
direction  to  the  executors  and  trustees  to  pay  them  firom 
and  out  of  the  general  estate. 

How  could  the  trustees  pay  out  of  the  general  estate, 
unless  that  general  estate  is  first  in  them  from  and  out 
of  which  they  can  pay  ?  How  is  the  estate  in  them 
except  by  the  residuary  clause  ? 

If  they  take  nothing  as  trustees  except  what  is  left 
after  deducting  the  annuities  to  the  daughters,  what 
have  they  in  them  from  and  out  of  which  to  pay  those 
annuities  ?  It  is  a  fallacy  to  assume  that  there  was  a 
charge  of  those  annuities  in  favor  of  the  daughters,  or 
an  independent  gift  of  such  annuities  to  them  ;  they 
take  only  through  the  trustees,  who  take  at  the  decease 
of  the  testator  the  whole  legal  estate,  both  real  and  pre- 

(1)  Burridge  y.  Brady^  1  P.  W.  127  ]  BUtoer  v.  Mi>rr€ii,  2  Yes.  MH. 

420 ;  Seaih  v.  Dea^f/f  I  Bxxai^  H^ 
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sonal,  in  order  to  ftdfil  and  discharge  the  trusts  there-      ^^^ 
of.    As  to  so  much  of  the  whole  estate  as  is  compre-     Almov 
hended  under  the  term  general  estate,  the  trustees  take    jj^^^ 
subject  to  a  charge  in  favor  of  the  widow,  and  subject      — 
to  no  other  charge. 

Can  the  trustees,  by  selling  to  pay  the  annuities  to 
the  daughters,  destroy  or  diminish  the  estate  expressly 
charged  in  favor  of  the  widow,  and  subject  to  which 
charge  the  trustees  take  the  estate  ?  If  they  can  sell  to 
pay  the  annuities  to  the  daughters,  what  becomes  of 
the  express  charge  in  favor  of  the  widow  ?  So  to  sell, 
implies  that  the  daughters,  with  respect  to  the  annui- 
ties, stand  on  equal  terms  with  the  widow. 

In  the  case  of  Baker  v.  Baker  (1),  the  testator  gave 
his  estate  to  trustees  in  trust  to  invest  a  sum^  the  divi- 
dends of  which  would  realize  the  clear  annual  sum  of 
two  hundred  pounds,  and  to  pay  such  dividends  to  his  . 
wife,  and  at  her  death  the  trustees  were  to  hold  the 
principal  money  in  trust  for  other  parties,  and  it  was 
there  contended,  on  behalf  of  the  widow,  that  if  the, 
dividends  were  insufficient,  the  corpus  should  be  taken 
to  pay  her  annuity ;  referring  to  this  contention,  the 
Lord  Chancellor  observed :  '*  According  to  the  construc- 
tion which  is  contended  for  on  behalf  of  the  widow, 
this  strange  state  of  things  would  arise,  that,  supposing 
her  Ufe  to  continue  for  many  years,  the  provision  which 
was  clearly  intended  for  her  by  the  will  might,  in  the 
course  of  time,  by  appropriating  annually  a  portion  of 
the  corpus  of  the  projperty,  be  utterly  annihilated,  and 
she  would  be  left  without  any  provision  at  all,  and 
therefore,  as  the  question  is  one  regarding  intention,  I 
apprehend  that  nobody  can  suppose  that  such  an  inten^ 
tion  could  have  ever  existed  in  the  mind  of  the  testator." 
Now  it  IB  the  daughters  in  the  present  case,  and  not  the 
widow,  who  seek  to  use  the  corpus  of  the  general  estate. 

(1)  6  H.  In  616. 
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i^i  Can  anybody  suppose  that  an  intention  existed  in  the 
AuHON  mind  of  the  testator  that  the  corpus  of  the  estate  charged 
Lbwix     ^y  ^™  with  the  widow's  annuity  should  be  taken  to 

<— —  pay  the  daughters  annuities,  whereby  possibly  the 
corpus  may  be  annihilated  and  his  widow  left  without 
the  provision  intended  for  her,  and  in  return  for  which 
he  required  her  to  relinquish  her  right  to  dower  out  of 
his  estate  ? 

That  it  was  not  the  intention  of  the  testator  that  the 
corpus  of  the  general  estate  should  be  taken  to  pay  the 
annuities  to  the  daughters  is  further  shown  by  the 
eflfect  which  the  taking  of  efuch  corpus  would  have  in 
possibly  destroying  the  equality  of  shares  amongst  his 
daughters  which  he  plainly  desired  to  preserve ;  thus 
Mrs.  Almon,  one  of  his  daughters,  received  in  her  father's 
lifetime  advances  to  over  nine  thousand  dollars,  while 
.  the  other  daughters  received  nothing.  Under  the  pro- 
visions of  the  will,  the  amount  of  these  advances  are  to 
be  taken  as  a  part  of  her  share  of  the  residuary  estate. 
Mrs.  Almon  has  therefore  received  upwards  of  nine 
thousand  dollars  on  account  of  her  share  of  the  residuary 
estate,  and  to  make  the  shares  of  the  other  daughters 
equal,  each  would  have  to  receive  nine  thousand  dollars ; 
or,  the  whole  of  them  together,  4X9,000=|36,000  ;  but 
if  the  corpus  of  the  estate  be  used,  it  does  or  may  take 
away  the  fund  out  of  which  this  $86,000  has  to  be  paid 
to  make  the  shares  of  the  four  daughters  equal,  and  the 
using  of  the  corpus  does  or  may  defeat  the  intention  of 
the  testator  that  the  shares  of  the  children  should  be 
equal. 

Steong,  J.  :— 

The  question  presented  for  our  decision  on  this  appeal 
arises  on  the  will  of  the  Hon.  John  Robertson^  who  died 
on  the  8rd  of  August,  1876.  The  provisions  of  the  will 
material  to  be  considered  may  be  stated  as  follows : 


VOL.  v.]     SUPRBMB  COUBT  OP  CANADA.  62t 

The  testator,  in  the  first  place,  gave    his  widow  an      ^^^^ 
annuity  of  |10,000  for  her  life,  which  he  declared  to  be     Almon 
in  lieu  of  dower.    This  annuity  the  testator  directed    Lg^!,y 

should  be  chargeable  on  his  general  estate.    The  testator      

then  devised  and  bequeathed  to  the  executors  and  trus-  °^^ 
tees  of  his  will  certain  real  and  personal  property,  parti- 
cularly described  in  five  schedules  marked  respectively 
A,  B,  G,  D  and  E,  annexed  to  his  will,  upon  the  trusts 
hereafter  stated,  viz.,  upon  trust  during  the  life  of  his 
wife  to  collect  and  receive  the  rents,  issues  and  profits 
thereof,  which  should  be  and  be  taken  to  form  a  portion 
of  his  "  general  estate,"  and  then,  from  and  out  of  the 
general  estate,  during  the  life  of  the  testator's  wife, 
to  pay  to  each  of  his  five  daughters  the  clear  yearly 
sum  of  1 1,600  by  equal  quarterly  payments,  free 
from  the  debts,  control,  and  engagements  of  their 
respective  husbands.  Next,  resuming  the  statement  of 
the  trusts  of  the  scheduled  property  speci^cally  given, 
the  testator  provides  that  from  and  after  the  death  of 
his  wife  the  trustees  are  to  collect  and  receive  the 
rents,  issues,  dividends  and  profits  of  the  lands,  tene- 
ments, hereditaments  and  premises  mentioned  in  the 
several  schedules,  and  to  pay  to  his  daughter  Marp 
Allen  Almon  the  rents,  issues,  dividends  and  profits  of 
the  lands,  tenements  and  hereditaments  apportioned  ^ 
to  her  and  mentioned  in  the  schedule  A ;  to  his  daughter 
Eliza  the  income  arising  from  the  property  comprised 
in  schedule  B ;  to  his  daughter  Margaret  that  of  the 
property  comprised  in  schedule  G ;  to  his  daughter 
Agnes  Lucas  that  of  the  property  comprised  in  schedule 
D,  and  to  his  daughter  Laura  Campbell  the  income 
arising  from  the  property  in  schedule  E.  Such  pay- 
ments to  be  made  to  the  separate  use  of  his  daughters. 
Then  there  is  a  provision  that  each  of  the  daughters  are 
to  be  charged  with  insurance,  ground  rents,  rates  and 
taxes,  repairs  and  other  expenses  connected  with  or 
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1881  incidental  to  the  management  and  upholding  of  the 
Almoh  property  apportioned  to  her,  the  same  being  from  time 
Lewik  ^  ^^^  deducted  from  such  quarterly  payments.  The 
— -  will  then,  after  directing  the  executors  to  keep  the  pro- 
^^  '  perties  described  in  the  schedules  insured  against  fire, 
and  giving  the  devisees  an  option  either  to  re-build  or 
to  lease  the  ground,  in  case  of  loss  by  fire,  proceeds  as 
follows :  *'  And  upon  trust,  on  the  death  of  either  of  my 
said  daughters,  to  convey  one-third  of  the  said  lands, 
tenements,  hereditaments  and  premises  apportioned  to 
her  in  such  schedule  to  such  person  or  persons,  upon 
the  trusts,  and  for  the  ends,  intents  and  purposes,  or  in 
such  manner,  as  my  said  daughter  may,  by  any  writing 
tinder  her  hand,  attested  by  two  or  more  witnesses,  or 
by  her  last  will  and  testament,  direct  and  appoint,  and 
in  de£Eiult  of  such  direction  and  appointment,  then  and 
in  such  case  the  said  two-thirds  and  one-third  shall  be 
held  by  my  said  executors  and  trustees  in  trust  for 
such  child  or  children,  and  be  equally  divided 
between  them  and  their  heirs,  share  and  share  alike, 
on  the  youngest  child  living  attaining  the  age 
of  21  years,  and  in  the  mean  time  and  until 
such  child  shall  attain  such  age  the  rents,  issues  and 
profits  thereof  shall  be  applied  by  my  said  executors 
towards  the  support,  maintenance  and  education  of  such 
child  or  children ;  and  in  the  event  of  my  daughter 
dying  leaving  no  issue  her  surviving,  then  and  in  such 
case  I  will  and  direct  that  the  said  two-thirds  and  the 
one-third  before  mentioned  (if  no  disposition  of  the 
same  shall  be  made  by  my  said  daughter)  shall  be 
equally  divided  by  my  said  executors  and  trustees 
between  her  sisters  and  brother  and  their  resjpective 
heirs  per  $Hrpe$  and  not  per  capita''.  The  testa* 
tor  then  gives  a  "  like  "  annuity  of  |1,600  to  his  son 
David  Dobie  Robertson^  and  directs  that  after  the  death 
of  the  testator's  wife  his  son  shall  have  a  legacy  of 
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$60,000,  which  he  estimates  to  be  the  equivalent  in  value      ^881 
of  the  property  contained  in  the  schedules  given  to  each     almok 
of  his  daughters ;  and  he  directs  that  as  well  the  annu-     j^^^j^ 

ity  as  the  legacy  of  the  capital  sum  shall  be  paid  to  his      

son  by  setting  it  off  against  a  debt  due  by  his  son  to  °^' 
himself,  on  which  debt  he  directs  interest  to  be  charged 
at  the  rate  of  5  per  cent,  per  annum.  Subject  to  these 
specific  devises  and  bequests,  annuities  and  pecuniary 
legacies  already  mentioned,  the  testator  gives  the  residue 
of  his  estate  to  his  executors  upon  trust  by  the  follow- 
ing words,  which  are  important  to  be  considered :  '*  The 
rest,  residue  and  remainder  of  my  said  estate,  both  real 
and  personal,  and  whatsoever  and  wheresoever  situated, 
I  give  devise  and  bequeath  the  same  to  my  said  exe- 
cutors and  trustees  upon  the  trusts  and  for  the  intents 
and  purposes  following."  He  then  gives  out  of  the 
residue  a  legacy  of  |4,000  to  his  brother  Duncan 
Robertson^  and  the  ultimate  residue  he  directs  to  be , 
equally  divided  among  his  children,  upon  the  same 
trusts  with  regard  to  his  daughters  as  are  hereinbefore 
declared  with  respect  to  the  said  estate  in  the  said 
schedules  mentioned. 

For  the  purpose  of  obtaining  a  declaration  as  to  the 
proper  construction  of  this  will,  the  executors  filed  a 
bill  in  the  Supreme  Court  in  Equity  of  the  Province  of 
New  Brunswick,  and  the  defendants,  the  present  appel- 
lants, having  answered,  the  cause  was  heard  upon  bill 
and  answer  before  his  honor  the  Chief  Justice  of 
New  Brunswick. 

Among  the  questions  submitted  by  the  respondents 
for  the  decision  of  the  court  were  the  following : 

First — Whether  the  trustees  are  or  are  not  bound  or 
authorized  to  pay  the  annuities  of  $1,600  each  to  the 
daughters  of  the  testator,  during  the  life  of  the  testa- 
tor's widow,  in  full  out  of  the  corpus  of  all  or  any  part 
or  parts  of  the  real  or  personal  estate  of  the  testator,  if 

3i 
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i^si  the  rents,  issues  and  profits  of  the  whole  of  the  said 
Almon  estate,  or  the  whole  of  the  said  estate  applicable  for  that 
Lewin.  P^P^8®>  prove  insufficient.  Second — Whether,  if  the 
trustees  are  so  bound  or  authorized,  they,  during  the  life 
of  the  widow,  have  not  power  to  sell  or  mortgage  any 
attd  what  part  or  parts  of  the  corpus  of  the  estate  to  raise 
funds  to  pay  said  annuities  of  $1,600  to  each  of  said 
daughters  in  fall,  so  far  as  the  rents,  issues  and  profits 
of  the  said  estate  prove  insufficient  for  that  purpose,  or 
to  any  and  what  extent.  Third — Whether  the  trustees, 
during  the  life  of  the  widow,  before  selling  the  corpus 
of  the  testator's  estate  to  meet  the  said  annuities  of 
%  1,600  to  each  of  said  daughters,  ought  or  ought  not  to 
reserve  so  much  of  any  and  what  part  of  the  said  estate 
as  may  be  necessary  to  provide  for  and  secure  the 
widow's  annuity,  and  if  so  how  is  the  extent  of  such 
reserve  to  be  ascertained  and  determined  and  by  whom. 
By  the  decree  pronounced  by  the  Chief  Justice,  sitting 
in  the  Supreme  Court  in  Equity,  it  was  declared  as 
follows :  *'  And  as  to  the  first  and  second  questions,  it 
being  admitted  that  the  rents  and  profits  of  the  whole 
estate  left  by  the  testator  are  insufficient,  after  paying 
the  annuity  of  $10,000  to  his  widow,  and  the  rents  and 
taxes  upon  his  house  in  London^  to  pay  the  several  sums 
of  $1,600  a  year  to  each  of  his  daughters  during  the  life 
of  their  mother,  whether  under  these  circumstances 
the  executors  and  trustees  have  power  to  sell  or  mort- 
gage any  part  of  the  corpus  to  make  up  the  deficiency, 
his  honor  doth  declare  that  the  said  executors  and 
trustees  have  no  such  power.  The  answer  to  the  said 
first  and  second  questions  being  thus  given,  renders  it 
unnecessary  to  answer  the  third." 

The  appellants  appealed  to  the  Supreme  Court 
of  New  Brunswick,  and  the  appeal  was  there  heard 
before  four  judges,  two  of  whom,  Mr.  Justice 
Weldon  and    Mr.  Justice    Wetmoref '  concurred  with 
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the  Chief  Justice,  whilst  Mr.  Justice  Fisher  and  Mr,  1881 

Justice  Palmer  were  of  opinion  that  the  part  of  the  Almoit 

decree  complained  of  should  be  reversed,  and  the  court  j^j^ 

being  thus  equally  divided  the  decree  df  the  Supreme  — 

Court  in  Equity  was  affirmed.    From  this  order  of  the  °^' 
Supreme  Court  the  appellants  have  appealed  to  this 
court. 

The  gifts  to  the  testator's  daughters  of  the  property, 
real  and  personal,  included  in  the  schedule,  are  specific, 
and  are,  in  the  absence  of  a  contrary  intention  indicated 
in  the  will,  to  be  taken  free  from  any  charge  in  respect 
of  the  annuity  given  to  the  testator's  wife,  as  well  as 
from  those  given  to  the  daughters  themselves. 

The  learned  Chief  Justice  proceeded  upon  the  assump- 
tion that  the  annuities  were  not  merely  charged  on  the 
property  described  in  the  schedules,  but  were  so  charged 
in  exoneration  of  the  general  estate  of  the  testator.  The 
testator,  after  directing  that  the  income  of  the  property 
specifically  devised  to  the  daughters  shall,  during  the 
life  of  his  wife,  be  added  to  and  form  part  of  his 
general  estate,  expressly  directs  that  "  from  and  out 
of  his  general  estate  during  the  life  of  his  wife," 
his  executors  shall  pay  to  his  daughters  the  annuities 
in  question.  And  as  regards  the  annuity  to  the  widow 
the  words  are  equally  decisive  to  show,  not  merely  no 
intention  to  charge  the  specific  gifts  with  the  annuities, 
but  to  restrict  them  to  the  fund  out  of  which  they 
would  be  prifnd  facie  payable,  the  general  personal 
estate,  for,  after  giving  this  annuity,  he  adds  the  words 
"  which  shall  be  a  charge  upon  my  general  estate."  It 
seems,  therefore,  very  clear  that,  as  in  the  simple  case  of 
a  testator  first  giving  a  particular  chattel  by  way  of 
specific  bequest  and  then  an  annuity  to  another  legatee 
the  whole  personal  estate  other  than  the  subject  of  the 
specific  legacy  is  available  for  the  payment  of  the 
annuity,  so  in  the  present  case  the  whole   personal 
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1381  estate,  other  than  that  specifically  given  to  the  testator's 
Almox  wife  and  comprised  in  the  schedule,  is  liable  for  the 
liKwiv.    payment  of  the  annuities. 

In  so  applying  the  fund  to  be  produced  by  the  con- 
version of  the  general  personal  estate,  the  income  is  of 
course  to  be  first  applied  to  the  payment  of  the  annui- 
ties, but  if  this  should  prove  insufficient  then  recourse 
may  be  had  to  the  capital,  unless  the  testator  has 
expressly  or  by  implication  demonstrated  an  intention 
to  restrict  the  annuitants  to  the  income.  Is  there,  then, 
to  be  found  in  the  will  anything  which  will  authorize 
us  to  say  that  the  persons  to  whom  these  annuities  are 
given  are  to  be  confined  to  the  income  ?  As  regards 
the  annuity  to  the  widow,  which,  having  been  given  in 
lieu  of  dower,  is  of  course  entitled  to  priority,  no  ques- 
tion arises,  since  it  is  admitted  that  the  income  is  suffi- 
cient for  its  payment.  The  conclusion  at  which  the 
learned  Chief  Justice  arrived  seems  to  have  been 
entirely  founded  on  a  misapprehension  of  the  terms  of 
the  will,  fox  he  assumed,  as  I  have  already  said,  that 
the  annuities  were  charged  exclusively  on  the  scheduled 
properties,  but  this,  as  I  have  already  pointed  out,  was 
beyond  all  question  not  the  case ;  had  it  been,  the  con- 
struction adopted  by  the  Chief  Justice  would  undoubt- 
edly have  been  right,  for  the  case  of  Baker  v.  Baker  (1), 
quoted  in  his  judgment,  and  many  other  authorities,  a 
collection  of  which  will  be  found  in  Theobald  on  Wills, 
at  p.  470,  shew  that  where  the  corpus  is  dealt  with  by 
the  will,  as  by  a  specific  gift  over  after  the  termination 
of  the  annuity,  it  is  not  liable  to  make  good  arrears 
which  the  income  has  been  insufficient  to  pay.  And 
if  the  annuities  had  been  confined  to  the  scheduled 
properties  this  principle  would  have  applied  m  the 
present  case.  But  the  fund  out  of  which  the  annuities 
are  here  payable  is,  as  I  have  already  shewn,  the  general 

(1)  16  H.  JU  616. 
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personal  estate,  and,  as  I  will  show  hereafter,  the  real      ^^^^ 
estate  not  specifically  devised  in  addition.    Then,  does     Aijion 
the  will  contain  any  expression  or  implication  of  an     lkwix. 
intention  to  conserve  the  capital  or  corpus  of  both  or 
either  of   these  funds    until   after  the  death  of  the 
testator's  wife  ?    The  learned  counsel  who  supported 
the  judgment    of    the    court    below    argued    that 
such  an   intention  was    indicated    by   two    distinct 
considerations, — first,  he  contended  that  the  testator 

• 

must  be  presumed  to  have  intended  that  the  widow 
should  have  the  security  of  the  whole  real  and  personal 
estate  for  the  payment  of  her  annuity,  and  that  con- 
sequently neither  of  these  funds  was  to  be  broken  in 
upon  during  her  life  for  the  payment  of  arrears  of  other 
annuities  which  the  income  was  inadequate  to  pay.  As 
the  annuities  to  the  testator's  children  are  to  cease  at 
the  death  of  the  widow,  this  would  of  course  have  been 
tantamount  to  saying  that  the  annuities  should  be  pay- 
able out  of  income  only.  The  answer  to  this  contention 
is,  however,  very  obvious.  We  nowhere  find  that  the 
testator  has  said  that  his  wife  should  have  the  security 
of  his  whole  estate.  He  has  simply  given  her  an 
annuity,  so  given,  it  is  true,  as  to  be  payable  in  priority 
and  to  the  disappointment,  if  requisite,  of  all  his  other 
beneficiaries,  but  there  is  nothing  to  show  that  he  in- 
tended his  gift  to  have  any  other  or  greater  effect  than 
the  ordinary  gift  of  an  annuity.  The  widow  is  therefore 
entitled  to  have  a  portion  of  the  corpus  of  the  estate, 
real  and  personal,  not  specifically  devised  or  bequeathed, 
sufficient  to  produce  an  income  equivalent  to  the  amount 
of  her  annuity,  set  apart  at  once  for  that  purpose  (1), 
and  invested  for  her  benefit  in  such  securities  as,  by  the 
rules  of  the  Supreme  Court  in  Equity  in  New  Bruns- 
wick^ trustees  are  authorized  to  invest  in.  Subject  to 
the  investment  of  such  a  fund  the  remainder  of  the 

(1)  See  form  of  decrees :  Seton  on  Decrees,  202, 207,  Ed.  3, 
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1B81  estate,  real  and  personal,  is  available  for  the  payment  of 
AufON  other  annuitants  and  legatees.  It  was  farther  argued 
jjg^^  that  the  residue  given  to  the  executors  and  trustees 
meant  the  residue  after  what  had  previously  been 
given  to  the  same  trustees,  namely,  the  scheduled  pro- 
perties, and  therefore  included  the  whole  estate  subject 
only  to  the  specific  bequests,  and  that,  there  being  then 
a  gift  of  this  residue  to  the  testator's  children,  with  the 
same  limitations  as  those  upon  which  the  scheduled 
properties  had  been  settled;  the  whole  corpus  was  to  be 
kept  intact  for  the  purpose  of  carrying  out  the  trusts. 
The  fault  of  this  argument  is  that  it  assumes  the  whole 
question  in  dispute.  The  enquiry  is,  what  is  the  residue 
composed  of?  or,  in  other  words,  are  the  annuities  to  be 
paid  out  of  the  corpus  of  the  estate  before  the  residue  is 
ascertained  ?  and  this  is  not  met  by  assuming  that  the 
residue  is  the  whole  .estate  less  the  fund  set  aside  for 
the  widow.  It  is  clear  beyond  all  question,  much  too 
plain  to  require  authority  to  be  cited  to  sustain  the  pro- 
position, that  where  a  legacy,  annuity,  or  any  other 
bequest  is  first  given,  and  is  then  followed  by  a  gift  of 
residue,  the  word  "  residue  "  ex  vi  termini  imports  what 
shall  remain  after  satisfaction  of  the  previous  bequests. 
So  in  the  present  case  the  residue  given  to  the  executors 
means  what  shall  remain  after  satisfaction  of  the  annui- 
ties in  question.  The  will  therefore  contains  nothing 
which  would  warrant  us  in  depriving  the  children  of 
the  testator  of  their  primd  facie  right  to  have  the  arrears 
of  their  annuities  made  good  out  of  the  corpus  of  the 
estate,  subject  only  to  the  prior  rights  of  the  widow 
and  other  specific  legatees  and  devisees. 

The  direction  to  pay  the  annuities  out  of  the  general 
estate  would  not  warrant  us  in  holding  that  the  annu- 
ities are  charged  on  the  realty.  The  terms  of  the 
residuary  clause  are,  however,  amply  suflicient  for  that 
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purpose.    By  it  the  testator  has  charged  all  his  pecu-      ^^^ 
niary  legacies  and  annuities  on  his  real  estate.    The  in-     Alhon 
troductory  words  of  that  clause  are  "  the  rest,  residue    ^b^^^ 
and  remainder  of  my  said  estate,  both  real  and  personal, 
I  give,  devise  and  bequeath."    Now  it  is  a  well  estab- 
lished principle  of  construction  that  if  a  testator,  after 
giving  a  pecuniary  legacy  without  any  indication  of 
an  intention  to  charge  it  on  the  realty  so  far  as  the 
language  of  the  gift  itself  indicates,  subsequently  gives 
the  residue  of  his  real  estate,    the  use  of  the  word 
''residue,"  as  applied  to  the  real  estate,  is  sufficient  to 
charge  the  legacy  by  implication,  and  this  is  so,  even 
though  there  have  been  previous  specific  devises  of  real 
estate  (1). 

From  a  vast  number  of  authorities,  the  following  have 
been  selected  as  affording  examples  of  the  application 
of  this  rule :  Bench  v  Biles  (2) ;  Francis  v.  Clemow  (8)  ; 
Oreville  v.  Brown  (4).  There  can,  therefore,  be  no  doubt 
of  the  authority  of  the  executors  and  trustees  to  raise 
any  arrears  of  the  annuities  from  time  to  time  by  sale  or 
mortgage  of  the  testator's  real  estate  not  specifically 
devised  in  aid  of  the  corpus  of  the  general  personalty. 

I  am,  therefore,  of  opinion  that  so  much  of  the 
decree  of  the  court  below  as  is  complained  of  in  this 
appeal  must  be  reversed ;  and  that  there  must  be  sub- 
stituted for  it  a  declaration  that  the  annuities  given  to 
the  appellants  are  charged  on  the  corpus  of  the  real  and 
personal  estate,  subject  to  the  right  of  the  widow  to  have 
a  sufficient  sum  set  apart  to  provide  for  her  annuity ; 
and  I  think  that  the  costs  of  all  parties  should  be  paid 
out  of  the  estate. 

FouBNiSB  and  Taschebsau,  J.J.,  concurred. 

(1)  Jannaa  on  wUls,  Vol  2,  Ed.  3,    (2)  4  Madd.  187. 
p.  573.  (3)  1  Kay  435s 

(4)  7  H.  Lb  689. 
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1881         GwTNNB,  J.  :— 

AuioN  Xhe  plain  meaning  of  the  testator's  will,  as  it  appears 
LswiN.  to  me,  is,  that  the  property  in  the  several  schedules  men- 
"""  tioned,subject  to  such  alteration  as  should  be  made  there- 
in under  the  provisions  in  the  will  in  that  behalf,  so  as 
to  make  the  parcels  in  each,  in  the  opinion  of  the  execu- 
tors, &c.,  of  the  value  of  $50,000,  should  be  held  by  the 
executors  and  trustees  during  the  life  of  testator's  wife 
ui>on  trust  to  receive  the  rents,  issues  and  profits  there- 
of for  the  purpose  that  such  rents,  &c.,  should  form 
part  and  parcel  of  what  Hie  testator  calls  his  general 
estate.  He  then  gave  to  his  wife  and  to  his  five  daugh- 
ters out  of  this  general  estate  ( which  term  must  plainly 
be  construed  as  meaning  the  rents,  issues  and  profits  of 
the  property  in  the  schedules  particularly  mentioned, 
together  with  the  residue  of  his  estate  not  specifically 
appropriated),  six  several  annuities,  namely  $10,000  per 
annum  to  his  wife  during  her  life  and  1 1,600  per  annum 
to  each  of  his  five  daughters  during  the  life  of  his 
widow ;  and,  being  desirous  to  place  all  his  children  on 
an  equality,  he  directed  that  a  sum  of  money,  amount- 
ing to  or  exceeding  |50,000,  in  the  testator's  son's  hands 
bearing  interest  at  6  per  cent.,  should  be  sufiered  to 
remain  at  interest  in  his  hands,  and  that  out  of  such 
interest  he  should  be  allowed  $1,600  per  annum  during 
the  life  of  testator's  widow.    At  the  death  of  the  widow 

• 

the  annuities  to  the  children  are  to  cease,  and  the  exe- 
cutors and  trustees  are  directed  to  hold  then  the  parcels 
in  the  schedules  mentioned  upon  certain  trusts  in  favor 
of  the  five  daughters  respectively,  and  provision  is  made 
as  to  the  debt  due  by  the  son  so  as  to  place  him  on  an 
equality  with  the  daughters,  valuing  the  parcels  in  each 
schedule  set  apart  for  the  daughters  at  $50,000.  Then 
as  to  all  the  rest,  residue  and  remainder  of  the  testator's 
estate,  both  real  and  personal,  after  payment  thereout, 
during  the  widow's  lifetime,  of  certain  premiums  of 
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insurance  and  other  charges,  he  gave,  devised  and  be-      ^^^ 
queathed  the  same  to  his  executors  and  trustees  upon     alhov 
trust  after  paying  testator's  brother  a  legacy  of  $4,000,     i^J^^^^ 

to  sell  and  disi>03e  of  the  same,  and  to  apportion  the      

same  and  the  proceeds  thereof  equally  to  and  among  ^^^^  ' 
his  children,  share  and  share  alike,  the  daughters'  share 
to  be  held  on  the  same  trusts  as  are  declared  in  respect 
of  the  scheduled  lands  ;  and  he  directed  that  the  son's 
share  should  by  held  by  the  executors,  &c ,  upon  certain 
trusts  declared  concerning  it. 

The  terms  of  this  will,  as  it  appears  to  me,  plainly 
constitute  the  annual  payments  bequeathed  during  the 
life  of  the  testator's  widow,  both  to  herself  and  to  the 
testator's  live  daughters,  to  be  annuities  in  the  ordmary 
sense  of  that  term.  The  annuity  to  the  widow  is  ex- 
pressly charged  upon  the  general  estate,  which  estate 
is  constituted  as  above  mentioned,  and  it  is  out  of  the 
same  general  estate  that  the  gifts  to  the  daughters,  dur- 
ing the  widow's  life,  are  made  payable  also.  There  is 
nothing  in  the  will  expressing  or  indicating  an  inten- 
tion that  the  gifts  to  the  daughters  during  the  widow's 
life  shall  be  made  good  out  of  the  income  only  of  such 
general  estate,  they  are,  on  the  contrary,  expressly  made 
payable  out  of  the  general  estate  itself,  which  estate  is 
constituted  as  above  stated.  The  rule  therefore  is  that  the 
daughters  are  entitled  to  have  their  annuities  made  good, 
not  only  out  of  the  income,  but  out  of  the  capital  of  such 
general  estate,  so  only,  however,  as  not  to  prejudice  the 
right  of  the  widow  to  receive  first  her  annuity  in  full 

The  principle  of  Gee  v.  Mahood  (1),  reported  in  appeal 
as  Carmichael  v.  Oee  (2),  is,  in  my  judgment,  sufficient 
for  the  determination  of  this  case. 

Appeal  alloined  with  costs. 

Solicitors  for  appellants :  O,  O,  Gilbert  and  (7.  W,  Weldon. 

V 

Solicitors  for  respondents :  F.  E.  Barker  and  /.  J.  Kaye. 

(1)  11  Ch.  D.  891.  ^  (2)  5  App.  Cases  588. 
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•    *  THE  ATTOENET   GENEEAL   FOE/  n,„^^,^ 
THE  PEOVINOB  OF  ONTAEIO |  "mpondbnt. 

ox  APPEAL  FROM  THE  COURT  OF  APPEAL  FOB  ONTARIO. 

Eicheat^Hereditary  revenue^The   Escheat  Act  B.  S.  0^  e.   9i 
ultra  vires^B.  N.  A.  Act,  sees.  91,  92,  102  and  109. 

On  an  infonnation  filed  by  the  Attorney  General  of  Ontario,  for  the 
purpose  of  obtaining  possession  of  land  in  the  city  of  Toronto, 
which  was  the  property  of  one  Andrew  Mereer,  who  died  intestate 
and  without  leaving  any  heirs  or  next  of  kin,  on  the  ground  that 
it  had  escheated  to  the  crown  for  the  benefit  of  the  Province, 
and  to  which  information  A.  M.  the  appellant,  demurred  for 
want  of  equity,  the  Court  of  Chancery  held,  overruling  the 
demurrer,  that  the  Escheat  Act,  o.  94  R.  S.  0.,  was  not  ultra  vires, 
and  that  the  escheated  property  in  question  accrued  to  the 
benefit  of  the  Province  of  Ontario.  From  this  decision  A.  F. 
appealed  to  the  Court  of  Appeal  for  Ontario,  and  that  court 
affirmed  the  order  overruling  the  said  demurrer  and  dismissed 
the  appeal  with  costs.  On  an  appeal  to  the  Supreme  Court  the 
parties  agreed  that  the  appeal  should  be  limited  to  the  broad 
question,  as  to  whether  the  government  of  Oemocla  or  the 
Province  is  entitled  to  estates  escheated  to  the  crown  for  want 
of  heirs. 

Heldy-^i^xt  W.  J,  Bitehie,  C.  J.,  and  Strong,  J.,  dissenting,]  that  the 
Province  of  Ontario  does  not  represent  her  Majesty  in  matters 
of  escheat  in  said  Province,  and  therefore  the  Attorney  General 
for  Ontario  could  not  appropriate  the  property  escheated  to  the 
crown  in  this  case  for  the  purposes  of  the  Province,  and  that  the 
Escheat  Act,  c.  94  H.  S.  0.,  was  ultra  vires. 

Per  Foumier,  Taschereau  and  Owynne,  J  J That  any  revenue  derived 

fix}m  escheats  is  by  sec.  102  of  the  B.  K.  A.  Act  placed  under  the 
control  of  the  Parliament  of  Canada  as  part  of  the  Consolidated 
Revenue  Fund  of  Canada,  and  no  other  part  of  the  act  exempts 
it  from  that  disposition. 


*PBBamrT :  Sir  W.  J.  Ritchie,  Knight,  C.  J. ;  and  Strong,  Four- 
nier,  Henryi  Tasohereaa  and  Qwynoei  J  J. 
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Appeal  from  a  decision  of  the  Court  of  Appeal  for  the      1881 
Province  of  0»^af to  affirming  the  judgment  of  Pro«rf-    Merobb 
foot^  V.  C,  on  an  appeal  of  the  api)eUant  to  the  said  j^ttobnht 
Court  of  Appeal,  from  the  decision  of  the  said  Vice-  Obnhral 

FOB 

Chancellor,  over-ruling  the  demurrer  of  the  appellant   Omtabio. 
to  the  information  of  the  Attorney-General  for  Ontario.      """ 

An  information  was  filed  in  the  Court  of  Chancery 
on  the  28th  September,  1 8Y8,  by  the  Attorney-General  of 
Ontario  against  Bridget  O'Reilly,  Andrew  F.  Mercer  and 
Catharine  Smith,  stating  that  Andrew  Mercer,  late  of  the 
city  of  Toronto,  died  on  the  18th  day  or  June,  18*71, 
intestate,  and  without  leaving  any  heir  or  next  of  kin, 
whereby  the  estate  of  the  said  Andrew  Mercer  in  Ontario 
became  escheated  to  the  Crown  for  the  benefit  of  the 
province ;  that  he  died  seized  of  certain  specified  real 
estate ;  that  immediately  upon  his  death  the  defendants 
entered  into  possession  of  it  without  permission  or  assent 
of  her  Majesty,  and  have  continued  in  possession,  and 
refused  to  give  up  possession  to  her  Majesty;  that 
possession  was  demanded  on  21st  Sept.,  1878,  but  the 
defendants  refuse  to  deliver  up  possession  ;  and  praying 
that  the  defendants  be  ordered  to  deliver,  up  possession 
of  the  said  land,  &c.  The  defendant  Andrew  F.  Mercer, 
demurred  to  the  said  information  for  want  of  equity, 
and  the  demurrer  was  argued  before  Proudfoot,  V.  C. 
On  the  7th  January,  1879,  the  learned  judge  made  an 
order  ov'erruling  the  said  demurrer. 

From  this  decision,  the  defendant.  Andrew  F.  Mercer, 
appealed  to  the  Court  of  Appeal  lor  Ontario,  and  that 
court  held  that  the  Provincial  Governments  are  en- 
titled, under  the  British  North  America  Act,  to  recover 
and  appropriate  escheats,  and  affirmed  the  order  over- 
ruling the  said  demurrer  and  dismissed  the  appeal  with 
costs. 

Against  this  judgment  and  order  of  the  Court  of 
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18SL      Appeal,  the  defendant  appealed  to  the  Supreme  Court, 

Mbrobr   and  the  parties  agreed  that   the  appeal  should  be 

Attornbt  liniited  to  the  broad  question  as  to  whether  the  G-ovem- 

General  ment  of  Canada  or  of  the  Province  is  entitled  to  estates 

Ontario,  escheated  to  the  crown  for  want  of  heirs. 

""^         The  Minister  of  Justice  for  the  Dominion  of  Canada^ 

concurring  in  the  view  of  appellant's  counsel,  that 

the  hereditary  revenues  of  the  crown  belong  to  the 

Dominion,  intervened,  and  the  case  was  argued  before 

the  full  court  in  March,  1881— Mr.  Lash,  Q  C,  for  the 

Dominion  Q-overnmont,  opened  the  case, 

Mr.  Lash,  Q.  0. : — 

The  Dominion  Gk>vernment  have  intervened  in  this 
case  in  order  to  have  the  question  determined  whether 
the  government  of  the  Dominion  of  Canada  or  the  gov- 
ernment of  the  Province  of  Ontario  have  the  right  to 
deal  with  the  escheated  property  It  is  admitted  that 
the  land  in  question  here  did  escheat,  and  the  only 
question  is  to  which  government  the  land  now  belongs. 

Andrew  Mercer  died  ISth  June,  1871 ;  the  crown 
patent  for  the  land  in  question  issued  before  confedera- 
tion. It  is,  I  think,  necessary  to  decide  what  is  the 
reason  why  land  escheats.  There  are  but  two  reasons 
given — 1st.  that  the  crown  is  the  last  heir  (tUtimus 
hceres)  and  takes  by  royal  prerogative ;  2nd.  that  in 
socage  tenure  of  lands  an  estate  remains  in  the  crown, 
which,  when  the  heirs  of  the  tenant  in  fee  simple  fail, 
draws  to  it  the  fee  simple,  thus  making  the  crown 
the  owner. 

Opinions  differ  as  to  which  is  the  true  reason.  The 
case  must  therefore  be  argued  in  both  views.  That  the 
crown  is  the  last  heir  is  the  opinion  of  Lord  Mansfield 
in  Burgess  v.  Wheate  (1).  This  view  is  also  supported 
by  the  provisions  of  the  act  of  Edward  II,  concerning 

(1)  1  W.  BL  163. 
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the  prerogatives  of  the  king  (1),  and  also  by  Proudfoot,  ^881 
Y.  0.,  in  his  judgment  in  this  case.  That  escheat  is  a  Mbroeb 
consequence  of  the  free  and  common  socage  tenure,  see  j^ytoksey 
Blackstone  Oomm.  (2) ;  Burgess  v.  Wheate  and  Mid-  <jbnbral 
dleton  V.  Spicer  (3),  and  the  judgment  of  Patterson  J.,  Ontabio. 
in  this  case.  By  31  Geo.  3,  c.  31,  Imp.  stat.,  the  "~" 
lands  in  the  proviiice  of  Ontario  are  held  in  free  and 
common  socage.  Now  the  effect  of  this  Imperial  statute, 
which  is  still  in  force,  is  that  the  allodial  estate  remains 
in  the  crown  and,  in  the  old  province  of  Upper  Canada^ 
from  1^91  to  confederation,  neither  the  provincial 
executive  nor  legislature  had  control  over  that  tenure. 
Assuming  then  that  escheat  took  place  in  either  of  the 
ways  mentioned  it  was  a  royal  revenue,  and  prior  to  the 
union  act,  8  and  4  Vic,  c.  35,  sec.  54,  belonged  to  the 
Crown  and  did  not  go  to  the  consolidated  revenue  of  the 
province.  By  that  statute  the  territorial  and  other 
revenues  of  the  Crown  were  surrendered  to  the  provinces, 
not  absolutely  or  unconditionally,  but  to  the  account  of 
the  consolidated  revenue  fund  of  Canada  during  the 
life  of  Her  Majesty  and  for  five  years  after  the  demise 
of  Her  Majesty.  This  section  54  is  rejpealed  by  Im- 
perial act  10  and  11  Vic.,  c.  '71,  and  new  provision  of 
a  similar  kind  is  substituted  by  the  Canadian  act,  9 
Vic,  c.  114.  Now  if  the  word  '*  revenue"  as  used  in 
the  Imperial  statutes,  included  revenues  from  escheats, 
I  contend  the  word  revenue  in  sec.  102,  B.  N.  A.  Act, 
1867,  includes  revenues  from  escheats  and  that  such 
revenue  passed  to  the  control  of  the  Dominion  parlia- 
ment. This  section  excepts  only  **  such  i>ortions 
thereof  as  are  by  this  act  "  reserved  to  the  respective 
legislatures  of  the  province."  The  question  therefore 
arises  whether  the  power  of  appropriation  over  reve« 
nues  derived  from  escheats  was  by  the  B.  N.  A.  Act 

(1;  1  vol.  Imp.  Stats.,  p.  182.         (3)  Reporter's  notesj   I   Browti's 
(2)  Leith  2  edtii.,  p.  279.  Rep.  205. 
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1881      "reserved  to  the  respective  legislatures  of  the  pro- 

Merobr   vinces.*'    Assuming  first  that  escheat  is  a  royal  pre- 

Attornbt  ^K^tive,  I  contend  that  the  B.  N,  A.  Act  gives  no  power 

Gbubiul  over  it  to  the  provincial  legislatures.    In  the  recital  of 

Oktjjuo.  the  act,  we  do  not  find  a  word  said  about  the  pro- 

vinces  to  be  created  out  of  the  Dominion  and  there  is 

not  a  word  about  provincial  constitutions  till  sec.  58. 
Section  6  merely  relates  to  the  territorial  division  of 
Canada.  Section  9  continues  the  executive  govera- 
ment  of  Canada  in  the  Queen.  I  cannot  find  anywhere 
in  the  act  provision  for  the  appointment  of  a  Governor 
General.  This  power  exists  in  the  Queen  by  commoaa  law. 
The  first  61  sections  and  a  few  others  respecting  legis- 
lative authority  would  have  been  a  sufficient  constitu* 
tion  for  Canada  and  would  have  entitled  the  Governor 
General,  as  representing  the  Queen,  to  do  every  thing 
which  before  the  union  the  other  governors  could  have 
done. 

We  now  come  to  the  provisions  respecting  the  provin- 
cial  constitutions.  They  are  specific ;  the  others  are 
general.  The  efiect,  therefore,  was  to  create  each  pro- 
vince a  body  politic — ^a  quasi  corporation,  as  distinct  from 
her  Majesty — ^so  that  whatever  rights  she  held  individ- 
ually if  now  vested  in  the  provinces  must  have  been 
taken  away  from  her  Majesty  and  given  to  the  provinces. 
What  rights  possessed  by  the  Queen  have  been  taken 
away  from  her  and  handed  over  to  the  provinces  ?  The 
Queen  can  come  to  Canada  and  rule  in  person,  under 
the  advice  of  her  Canadian  Privy  Councillors.  She  can 
appoint  a  governor-general,  but  she  cannot  rule  in  the 
provinces  with  the  advice  of  the  provincial  executive 
council.  The  lieutenant-governor  must  do  that,  and 
therefore  she  does  not  form  part  of  the  provincial 
legislature,  as  she  does  of  the  Dominion  Parliament. 
The  Queen,  not  being  allowed  to  act  either  in  the  gov- 
ernment or  in  the  legislature  of  the  province,  the  pro* 
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yiaces  mnst  be  regarded  as  having  a  separate  existence      ^^^ 
from  and  any  rights  possessed  by  them  which  the    Mbrobb 
Queen  previously  possessed  must  have  been  taken  out  ^J^^ 
of  the  Queen  and  vested  in  them  by  the  B,  N.  A  Act.  GbnrsBAL 
If  the  right  of  escheat,  therefore,  be  a  prerogative  right   qhtabio. 
where  is  it  taken  ont  of  the  Queen  and  vested  in  the 
province  ?    Not  by  sec.  92,  not  by  sees.  109  or  117,  as 
this  inrerogative  right  is  not  lands  or  property. 

The  estate  which,  is  granted,  is  the  freehold  and  not 
the  allodial  estate,  which  must  remain  in  her  Msy'osty, 
represented  by  the  Gbvemor-Gheneral.  There  is  nothing 
in  sec.  92  of  the  B.  N.  A.  Act  taking  away  this  preroga- 
tive right.  Section  109  did  not  change  the  tenure  of 
the  lands,  for  it  expressly  says :  ''  subject  to  any  interest 
other  than  that  of  the  province  in  the  same."  This 
allodial  estate  certainly  did  not  belong  to  the  province 
at  the  union,  for  the  land  had  been  granted  and,  under 
the  imperial  statute,  it  was  in  the  Queen. 

The  only  other  section  is  sec.  129,  which  gives  the 
right  to  alter  and  change  existing  laws,  but  laws  exist- 
ing  in  virtue  of  the  Imperial  statute,  1791,  could  not 
be  altered  by  the  legislatures  in  so  far  as  the  allodial 
estate  of  her  Majesty  is  concerned.  What  was  sur- 
rendered was  the  revenues,  when  they  might  arise, 
but  not  the  prerogative  right,  which  remains  in  her 
Majesty. 

If  this  view  is  correct,  then  lands  in  the  province  of 
Ontario  which  escheat  to  the  crown  in  right  of  the  royal 
prerogative,  whether  as  last  heir  or  by  reason  of  the 
socage  tenure,  are  within  the  meaning  of  section  102  of 
the  B.  N.  A.  Act  and  belong  to  the  Dominion,  and 
the  Attorney  General  of  the  Dominion,  and  not  the 
Attorney  G-eneral  of  the  province,  is  the  proper  officer  to 
represent  her  Majesty  and  to  take  proceedings  in  her 
name  for  the  collection  of  these  revenues. 
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J881  The    following  statutes  and  authorities  were  also 

Mbrobb   cited  by  counsel  in  the  course  of  his  argument. 
ATOiKBT      Imperial  Statutes:     I  Will.  IV.,  c.  26  ;  1  and  2  Vic, 
Gbsibbal  c.  2,  sec.  12;  31  Geo.  Ill  c.  31;  3  and  4   Vic,  c.  86 

FOB 

Ohtabio.  (nnion  act),  sec.  42,  68,  64,  6*7,  69 ;  10  and  11  Vic^  c. 
n ;  80  and  81  Vic,  c.  8  {B.  N.  A.  Act) ;  16  and  16 
Vicy  c.  39. 

Dominion  Statutes:  81  Ftc,  c.  5,  sec.  12,  60;  81 
Vic ,  c.  89,  sec.  8. 

New  Brunswick  Civil  list  Act:  Bevised  statutes, 
N.  B.,  vol.  1,  c.  6,  sec.  7.  But  see  copy  unrevised 
appendix  journal  U.  C.  assembly,  1867-8,  p.  891. 

Cases  as  to  grants  affecting  Koyal  Prerogative  :  The 
case  of  Mines,  Plowden,  8306  ;  the  King  Sf  Capper  (1) ; 
Cruise,  vol.  6,  p.  422-423 ;  17  Viner's  abg't  tit.  prerog- 
ative, p.  126,  180 ;  Touchstone,  p.  76,  77,  245  ;  Lenoir 
V.  Ritchie  (2). 

Mr.  Macdougall,  Q.  C.»  for  appellant : 
I  appear  as  counsel  for  the  appellant  Mercer,  the  pri- 
vate party  in  this  case.  The  judgment  of  the  Ontario  Court 
of  Appeal,  from  which  we  have  appealed  to  this  court, 
after  expressing  doubts  as  to  some  of  the  technical  ques- 
tions relating  to  procedure  which  were  raised  in  that 
appeal,  maintained  the  jurisdiction  of  the  provincial 
authorities  in  all  cases  where  lands  escheat  in  this 
country  for  want  of  heirs. 

I  will  first  ask  your  lordships  to  consider  the  posi- 
tion oi  the  crown  in  respect  to  "  waste  lands "  in 
Canada  —and  indeed  in  all  the  North  American  provinces 
— ^prior  to  the  Union  Act  of  1840.  But,  before  I  enter 
upon  that  enquiry,  I  desire  to  explain  my  client's  posi- 
tion as  between  the  two  governments.  His  interest  in 
this  contest,  is  not,  in  my  view,  entirely  a  question  of 
jurisdiction.    It  is  a  direct  pecuniary  interest,  for  if  the 

(1)  4  Price,  217.  (2)  3  Can.  S.  C.  E.  57. 
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local  government  administers  this  property  he  will  i^^^ 

get  very  little  ;  if  the  Dominion  government  is  entitled  Mkrceb 

to  represent  her  Majesty  in  the  matter  of  escheats,  he  ^^^roijfKY 

and  his  children  will  fare  much  better,  because  it  has  Obnbral 

FOR 

been  the  uniform  practice  in  England,  for  a  long  period,    Ontario. 

for  the  crown  to  quit  claim,  or  transfer    escheated      

proi>erty,  to  the  natural  relatives  of  the  deceased 
owner,  where  such  relatives  exist  (1).  This  has  also  been 
the  practice  in  Canada  and  the  other  provinces ;  there- 
fore, I  say  my  client's  interest  is  not  only  a  moral,  but 
a  legal  interest,  for  in  such  matters  custom  makes  the 
law.  Even  the  Ontario  Qovemment  admits  that  he  is 
the  natural  son  of  the  deceased  Mercer,  and  if  we  suc- 
ceed in  proving  that  the  jurisdiction  is  in  the  Dominion, 
I  shall  expect  to  receive  from  her  Majesty's  representa- 
tive in  this  country  the  same  liberal  tri3atment  for  my 
client  that  he  would  have  received  before  Confedera- 
tion. 

Prior  to  1837,  the  control  of  the  waste  lands  of  the 
crown,  or,  as  they  were  called,  "  the  casual  and  terri- 
torial revenues,"  was  a  subject  of  discussion  and 
dispute  between  the  crown  officials  and  the  local 
assemblies  in  all  the  provinces.  These  revenues  were 
not  administered  or  appropriated  by  the  local  legisla- 
tures, but  by  the  governor  and  his  appointees.  As 
settlement  went  on  these  revenues  increased,  and  it 
was  found  that  the  executive  government  could  be 
maintained  at  the  expense  of  the  crown  without  assist- 
ance from  the  legislatures,  and  that  the  people  through 
their  representatives  could  not  obtain  those  reforms 
which  they  desired,  nor  exercise  that  influence  which 
is  now  deemed  essential  to  good  government  over 
officials  who  were  practically  indei>endent  of  them. 

(1)  <' Escheat  is  seldom  called  preiogatiye  by  making  a  grant 
into  action  in  modem  times,  to  restore  the  estate  to  the 
as  the  crown  usually  waives  its       family,"  etc — WhabtoV|  350. 

36 
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1881      This  was  one  of  the  subjects  of  dispute  which  culmin- 
Mercsb   ated  in  the  outbreak  of  1887.    The  result  was  favorable 
Atto^'^xbt  *^  *h^  P^P^^r  demand,  for  Lord  Sydenham  was  author- 
Gkxeral  ized  to  consent  on  behalf  of  her  Majesty  to  a  transfer  or 
Oataeio.  surrender  of  the  casual  and  territorial  rerenues  of  the 
crown  for  a  time,  and  on  certain  specific  terms  and  con- 
ditions.   In  his  speech  to  the  Upper  Canada  Legislature, 
which  will  be  found  in  the  journals  of  the  legislative 
council  for  1839,  he  said :    "  I  am  commanded  again  to 
submit  to  you  the  surrender  of  the  casual  and  territorial 
revenues  of  the  crown  in  exchange  for  a  civil  list,  and 
I  shall  take  an  early  opportunity  of  explaining  the 
grounds  on  which  her  Majesty*s  government  felt  pre- 
cluded from  assenting  to  the  settlement   which  you 
lately  proposed." 

It  appears  that  the  Upper  Canada  assembly  had  pro- 
posed a  transfer,  without  conditions  which  would  have 
secured  the  salaries  of  the  governor,  the  judges,  and 
other  high  officials  against  the  hostile  action  of  a  possi- 
bly disloyal  or  domineering  majority  in  the  popular 
branch  of  the  legislature.  I  find  that  in  the  session  of 
1887-38  the  assembly  addressed  the  governor  for  a  copy 
of  an  act  which  had  been  agreed  to  between  the  home 
authorities  and  the  legislature  of  New  Brunswick^  r^u- 
lating  the  collection  and  disbursement  of  the  casual  and 
territorial  revenues  in  that  province.  Your  lordships 
will  find  this  act,  or  a  copy  of  it,  in  the  appendix  to  the 
Assembly  journals  of  Upper  Canada  for  1887-88,  p.  891. 
It  is  to  be  found  also  in  the  revised  statutes  of  New 
Brunswick^  but  much  abbreviated,  though  in  substance 
the  same.  I  call  your  lordships'  attention  to  the  pre^ 
amble,  and  especially  to  the  6th  section  of  this  act.  It  is 
a  rule  in  the  construction  ol  statutes  that  they  are  to  be 
interpreted  by  refi^nce  to  former  acts  in  pari  nuUerid^ 
*'for    it  is  presumed,"  says  Maxwell  (1),   "that  the 

(1)  P.  31. 
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legislature  Tuses  the  same  langpiage  in  the  same  sense      ^^^ 
when  dealing  at  different  times  with  the  same  subject/'    Mhbokr 

[The  learned  counsel  then  read  several  passages  to  j^„Jju^gY 
show :     1.  That  the  waste  lands  of  the  crown  in  New   Gexbral 
Brunsfffickj  and  the  hereditary  revenues,  including  es-   Ontario. 
cheats,  were  not  previously  subject  to  the  control  of  the      """^ 
provincial  legislature.    2.  That  the  transfer  was  condi- 
tional and  for  a  limited  time.    8.  That  the  prerogative 
right  of  the  sovereign  to  deal  with  escheats,  to  compro- 
mise, grant  to  relatives,  or  otherwise  dispose  of  them, 
was  expressly  reserved.    4.  That  by  the  use  of  the  words 
*'  lands,  mines,  minerals  and  royalUesy "  as  distinct  from 
hereditary  revenues  such  as  escheats,  it  is  seen  thnt  the 
construction  put  upon  the  word  "royalties"  by  the 
Quebec  Court  of  Queen's  Bench,  in  the  case  of  Fraser  v 
All//.  Gen.  (I),  is  a  mistake,  for  this  New  Brunswick  act 
was,  no  doubt,  prepared  by  the  law  officers  of  the 
crown  in  England. 

A  bill,  founded  on  the  New  Brunswick  prece- 
dent, was  passed,  but  containing,  as  I  believe  it  did, 
stipulations  that  would  have  infringed  on  the  prero- 
gative rights  of  the  crown,  it  was  not  assented  to.  I 
have  not  been  able  to  find  a  copy  of  the  bill,  but 
I  think  I  have  suggested  the  true  explanation  of  the 
language  used  by  Lord  Sydenham.  As  regards  Upper 
Canada,  therefore,  it  is  evident  that  prior  to  the  Union 
Act  of  1840,  both^the  casual  and  the  territorial  revenues 
of  the  crown  in  that  province  were  under  the  absolute 
control  of  the  direct  representative  of  her  Majesty  in 
Canada,  and  that  her  title  to  the  waste  lands  jwre  corona  . 
and  to  the  hereditary  revenues  from  whatever  source  had 
not  been,  and  constitutionally  could  not  be»  affected  by 
any  act  of  the  provincial  legislature  without  her  Majes- 
ty's consent,  under  the  authority  of  an  act  of  the  Imperial 
parliament.  We  start  then  with  the  Union  Act  of  1840,  to 

(l)2Q.L.B.230. 
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1881  osccrtaia  the  nature  and  extent  of  local  legialative  author- 
mTimkr  ity  over  crown  lands  and  crown  revenues  in  Canada^  be- 
4 ,  J?l  -„^  fore  Confederation.  The  first  point  to  be  observed  is  the 
( i  BNBKAi.  extreme  care  taken  by  the  Imperial  parliament  to  secure 
Omtario.  ft  permanent  civil  list,  especially  in  respect  to  the  sala* 

rieH  of  the  governor  and  judges,  as  fixed  by  schedule  A 

of  the  act.  The  governor  (sec.  68)  might  abolish  any  of 
the  political  offices,  and  vary  the  sums  payable  for  their 
services,  mentioned  in  schedule  B,  but  the  permanent 
offices  could  only  be  touched  by  an  act  of  the  legislature, 
which  of  course  required  the  assent  of  the  crown.  But 
as  regards  the  waste  lands  of  the  orown,  we  find  this 
significant  restraint  on  tho  power  of  legislation  in  the 
42nd  section  : — 

"  Whenever  any  bill  or  bills  shall  be  passed  contain- 
iug  any  provisions  which  shall  in  any  manner  relate  to 
or  afiect  her  Majesty's  prerogative  touching  the  granting 
of  waste  lands  of  the  crown  within  the  said  Province, 
every  such  bill  or  bills  shall,  previously  to  any  declar- 
ation or  signification  of  her  Majesty's  assent  thereto,  be 
laid  before  both  houses  of  parliament,"  for  thirty  days, 
and)  if  either  house  should  think  proper  to  address  her 
Majesty  asking  her  to  withhold  her  assent,  it  would  not 
thereafter  be  lawful  for  her  to  give  it.  Other  formali- 
ties were  required  toi>revent  any  covert  legislation 
which,  if  neglected,  rendered  such  legislation  ipsojacto 
v<Ad.  It  will  be  seen  that  under  these  restrictions,  in 
connection  with  those  of  the  6  iTth  section,  prevailing 
the  legislature  from  passing  any  vote  to  appropriate  any 
part  of  the  surplus  of  the  consolidated  revenue  fund, 
without  '*  a  message ' '  firom  the  governor,  and  in  the  69th 
section,  which  requires  the  governor  to  exercise  all  his 
powers  and  authorities  in  conformity  with  instruc- 
tions from  her  Majesty,  any  law  divesting  the  crown 
of  any  of  its  iHwrsgative  rights,  and  vesting  them  in  the 
provincial  legislature,  must  emanate  from,  or  be  express- 
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ly  confirmed  by,  the  Imperial  parliament.    Now,  it  will      ^^^^ 
be  for  my  learned  friends  to  prodtaee  stich  a  law  prior    Kbbobr 
to  July  1867,  if  they  can.    I  have  failed  to  discover  it.  xttobjtry 
By  the  Imperial  Act  of  1Y91  the  tenure  of  free  and  com-  Gbmbrau 
mon  socage  was  declared  to  be  the  tenure  of  lands  in    Ontario. 
Upper  Canada^  when  granted  by  the  crown,  but  the  fee, 
estate,  or  title  df  the  sovereign  in  the  ungranted  lands, 
has  never  been  divested  or  transferred  to  any  other 
power.  Imperial  or  local.    I  contend  that  the  power  of 
the  Canadian  Parliament  before  186Y,  and  the  power  of 
the  local  l^slatures  since,  in  respect  to  the  public  lands 
was  and  is  simply  a  power  of  administration.     I  admit 
that  an  act  of  the  old  Canadian  Parliament,  sanctioned 
and  approved  by  her  Majesty,  as  required  by  the  Union 
Act  of  1840,  might  have  transferred  to  the  Oanadian 
Grovemment  the  absolute  proprietorship,  the  prerogative 
right,  of  her  Hqesty  in  the  public  lands,  as  well  as  the 
power  to  sHtttage  and  sell,  aad  collect  and  account  for, 
the  proceeds,  but  no  such  act  is  to  be  found,  and  there- 
fore the  prerogative  right  remains  as  before.    Such  then 
is  the  general  conclusion  at  which  we  arrive  as  to  the 
legal  and  constitutional  position  and  power  of  the 
Canadian  G-ovemment  prior  to  1867,  in  respect  to  the 
prerogative  rights  of  her  Majesty  in  the  casual  and  ter- 
ritorial revenues  and  waste  lands  of  the  crown.    In 
addition  to  the  sections  I  have  cited  from  the  Union 
Act  of  1840,  I  refer  your  lordships  to  Forsyth's  cases 
and  opinions  (1),  for  the  opinion  of  the  law  officers 
of  the  crown,  that  escheats,  in  the  colonies,  cannot 
be    granted    before    they    accrue;   and    the    English 
Civil  List  Act  1  and  2  Vic  ^  c.  2,  and  the  Imperial 
Act,  15  and   16  Ftc,  c.  89,  were  passed  to  remove 
doubts  as  to  whether    hereditary    revenues    in    the 
colonies  had  not  been  surrendered  to  the  Imperial  Con- 
solidated Fund.    From  all  these  acts  and  authorities  \ 

(I)  Pp.  156  sad  157, 
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ISS^      contend  it  is  clear  that  the  jurisdiction  of  the  Canadian 

Mbroes   Gh>remm6nt,  even  when  these  lands  and  revenues  were 

AiTORXHT  ^^^®r  ^®  control  of  a  governor  who  was  a  direct  repre- 

Gbnbbal  sentative  of  the  crown,  was  limited,  conditional,  fidu- 

FOR 

Ohtario.  ciary,  and  temporary ;  and  that  the  power  reserved  by 
"■^  the  6th  section  of  the  New  Brunswick  Civil  List  Act, 
and  by  the  12th  section  of  the  Imperial  Civil  List  Act 
(which  are  almost  identical  in  terms)  was  reserved  in 
the  case  of  Canada,  and  that  her  Majesty  has  never 
parted  with  her  right  to  dispose  of  escheats  by  and 
through  her  representative,  the  Governor  General. 
The  Ist  and  2nd  Fic,  c.  2,  in  terms  extends  to  the 
colonies  and  foreign  possessions  of  the  crown,  and  the 
15th  and  16th  Fit*.,  c.  89,  to  remove  doubts,  confirms  my 
contention,  because  it  leaves  the  1st  and  2nd  Vic.  to  its 
operation  in  the  colonies,  except  as  "  to  moneys  arising 
from  the  sale  of  crown  lands  which  might  have  been 
lawfully  disposed  of"  if  the  Civil  List  Acts  of  William 
IV.,  c.  25  and  Ist  and  2nd  Vic.  c.  2,  had  not  been 
passed,  and  expressly  provides  that  the  surplus  not  ap- 
plied to  public  purposes  in  the  colonies  '*  shall  be  carried 
to,  and  form  part  of,  the  said  consolidated  fund  "  (1). 
The  doubt-removing  act  is  limited  to  the  revenue  from 
the  sale  of  crown  lands ;  it  leaves  the  hereditary 
revenues  from  other  sources,  and  the  prerogative  powers 
of  the  crown,  in  the  same  iK>sition  as  before,  in  all  the 
(H)loiiies.  When  in  1847  the  Canadian  Parliament 
det^ired  to  make  some  changes  in  the  restrictive  pro- 
visions of  the  Union  Act,  and  passed  an  act  for  the 
purpose,  what  happened  ?  It  was  reserved,  and  as  it 
was  expedient  to  pass  it — the  object  not  being  contrary 
to  the  spirit  of  the  compact  between  the  Imperial  and 
(Colonial  Governments — the  law  officers  of  the  crown 
found  that  it  would  be  necessary  to  repeal  certain 
clauses  of  the  Union  Act  before  the  Canadian  Act  could 

(1)  Sec.  2, 
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become  law.  This  was  done,  and  the  Canadian  Act  ^^^ 
was  appended  as  a  schedule,  and  became,  therefore,  an  Mbhobe 
Imx)erial  enactment,  unalterable  by  colonial  legislation.  ^^,^1^,2, 
In  the  case  of  William  IF,  and  in  the  case  of  her  Obrbral 
Majesty  (and  those  acts  are  still  in  force  in  Great  Ontario. 
Britain,  and  as  far  as  they  apply  are  in  force  in  the 
colonies  of  Great  Britain)  we  find  that  parliament 
expressly  reserved  to  the  sovereign,  or  in  other  words  to 
the  crown,  the  right  as  against  parliament  and  the 
government  of  the  day,  in  respect  of  these  revenues,  to 
grant  escheats  of  this  dascription  to  relatives  of  the 
deceased — to  those  who  were  not,  under  strict  construc- 
tion of  law,  entitled  to  enforce  their  rights  as  legitimate 
heirs.  That  right  to  evince  the  benevolent  disposition 
of  the  crown  towards  the  natural  relatives  of  a  deceased 
person  who  may  have  left  his  property  subject  to 
escheat,  is  reserved  in  express  terms,  and,  in  order  to 
prevent  any  possibility  of  misconstruction,  it  is  reiter- 
ated ex  majari  cauteM  that  the  reservation  is  made  to  the 
intent  and  for  the  purpose  of  enabling  the  crown  inde- 
I>endently  of  those  acts,  and  of  the  disposition  that  was 
apparently  made  of  all  the  hereditary  revenues,  to  deal 
with  this  particular  class  of  revenues  as  it  should  please 
the  Royal  will.  The  same  discretion  and  power  must 
be  held  to  remain  in  her  Majesty  in  respect  to  these 
revenues  in  the  colonies,  for  that  act,  1st  and  2nd  Vic, 
c.  2,  relates  to  the  colonies  and  foreign  possessions  of 
the  crown,  as  well  as  to  Oreal  Britain  and  Ireland. 

I  now  come  to  the  British  North  America  Act  of  1867 
The  relative  rights  and  powers  of  the  Federal  and 
Provincial  Governments  and  Legislatures,  and  the 
qualified,  conditional  and  temi>orary  assignment  or  loan 
of  the  hereditary  revenues — ^not  prerogative  rights,  or 
even  *'  lands  " — but  "  revenues,"  the  **  net  produce  "  of 
which  was  to  be  *'  paid  over "  after  all  projier  deduc- 
tions (8  and  4  Vic.  0,  85,  sec,  64)  to  the  consolidated 
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^^      fund  of  old  Canada^  have  to  be  ascertained  and  con- 
liBBon   sidered  in  construing  the  Union  Act  of  1867.    We 
ArroBinT  ^^^^^  determine  the  effect  and  meaning  of  the  pro- 
GBNBK4L  visions  of  the  act  of  July,  1867,  by  ascertaining  the  legal 
01IT4JU0.  and  constitutional  position  of  the  subject-matter  im- 
mediately before  the  passing  of  that  act. 

It  is  to  be  observed,  in  the  first  place,  that  the  new 
legislative  authority  for  the  dominion  is  declared  to  be  a 
*'  Parliament " — ^it  was  only  a  "  L^slative  Council 
and  Assembly  "  before — and  the  *'  Queen  "  is  eo  nomine 
declared  to  be  a  part  of  that  Parliament.  It  "  consists  " 
of  the  Queen,  the  Senate  and  the  House  of  Commons. 
But  she  is  not  a  part  of  any  other  corporation  or  legis- 
lative body  under  that  act.  The  great  powers  of 
government  are  given  to  the  Parliament  of  Canada^  and 
only  limited,  enumerated,  and  definite  powers  of  l^s- 
lation,  on  local  and  municipal  subjects,  are  given  to  the 
local  assemblies. 

The  Lieutenant  Governor  is  not  the  representative  of 
the  prerogatives  of  the  crown  in  this  country,  except  in 
a  very  limited  sense.  The  Lieutenant  Gt)vemor  is  ap- 
pointed by  the  Governor  General  as  other  officers  are 
appointed  by  him.  He  is  a  high  official ;  he  has  impor- 
tant functions  unquestionably,  but  among  them  is  not 
includtd  the  power  of  representing  the  prerogative 
rights  of  her  Majesty  in  respect  to  her  hereditary 
revenues.  As  Lord  Carnarvan  stated  in  his  despatch 
of  January  7th,  1875,  written  under  the  advice  of  the 
law  officers  of  the  crown  in  England,  he  is  a  "part  of 
the  colonial  administrative  staff."  He  is,  therefore, 
subject  to  the  direction  of  the  Governor  General,  who  is 
advised,  in  respect  of  questions  of  dominion  import,  by 
the  responsible  ministers  of  the  crown  in  this  country. 
He  is  appointed  by  the  Governor  General,  not  by  the 
Queen ;  he  is  commissioned  by  the  Gt>vemor  General, 
not  by  the  Queen ;  he  is  instructed  by  the  Governor 
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Q-eneral,  not  by  the  Qaeen ;  he  is  subject  to  dismissal,  ^881 
Tinder  certain  circnmstances,  by  the  Governor  G-eneral ;  Mkkobr 
he  is  not  subject  to  dismissal  by  the  Queen.  And,  if  I  attorney 
am  permitted  to  refer  for  the  purpose  of  my  argument  General 
and  in  illustration  of  my  case  to  a  recent  political  Ontaro. 
event,  he  is  subject  to  dismissal  in  consequence  of  a 
vote  of  censure  by  the  Parliament  of  Canada^  even 
against  the  opinion,  so  far  as  it  could  be  ascertained,  of 
the  Qt)vernor  General  himself.  The  correspondence  in 
that  case  and  the  action  that  followed  clearly  prove 
that  my  constiuction  of  the  act  in  regard  to  the  office  of 
the  Lieutenant  Gk)vemor,  is  the  true  one.  We  have  not 
had  a  judicial  decision  upon  the  point,  but,  so  far  as 
executive  action  and  official  opinion  are  concerned,  that 
case  proves  that  the  Lieutenant  Governor  is  regarded  as 
a  local  officer  appointed  by  the  Governor  General,  and 
in  no  manner  subject  to  direction,  approval,  or  disap- 
proval by  the  Imperial  authorities.  He  is  to  all  intents 
and  purposes  a  local  colonial  officer  and  nothing  more. 
If  that  be  so,  it  is  absurd  to  suppose  that  he  can,  by 
virtue  of  his  office,  in  any  manner  undertake  to  repre- 
sent or  exercise  Imperial  functions,  or  dispose  of  the 
revenues  resulting  from  the  exercise  of  the  prerogative 
rights  of  the  crown.  If  you  could  find  in  this  act 
langui^e  which  showed  a  clear  intention  on  the  part  of 
the  Imperial  Parliament  for  convenience,  or  for  any 
reason  of.  state,  to  clothe  this  officer,  appointed  by  the 
Governor  General,  with  authority  to  deal  with  this  par^ 
ticular  property  or  revenue,  I  would  in  that  case  admit, 
as  the  power  of  the  Imperial  Parliament  is  supreme, 
that  he  was  properly  exercising  the  functions  of  his 
office  in  collecting  and  disposing  of  the  revenues  result- 
ing from  the  enforcement  of  the  hereditary  right  of  the 
crown  in  the  case  of  escheats.  From  the  evidence  of 
intention  which  we  find  in  the  act  itself,  from  the  judi- 
cial commentaries  and  expositions  it  has  received,  fioxa 
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1881      the  action  of  the  Imperial  GoTemment  through  the 

Mbrobr   Secretary  of  State,  from  the  action  of  the  Governor  Q^n- 

Attorn BT  ^^  ^^  *^^®  country,  from  the  action  of  our  own  Parlia- 

Gbxerxl  ment— from  all  these,  I  contend,  it  is  established  that 

FOR 

OvTARio.  the  Lieutenant  Governor  is  a  local  and  not  an  Imperial 
officer,  and  can  in  no  way  intervene  in  proceedings  for 
the  recovery  of  escheats. 

By  sec.  102, ''  all  duties  and  revenues ''  over  which 
the  previous  provincial  legislatures  had  power  of  ap« 
propriation  (except  what  is  otherwise  disposed  of  by 
the  act)  are  to  constitute  a  consolidated  fund  for  the 
public  service  of  Canada. 

But  for  the  exception  in  this  clause  there  would  be 
no  doubt,  I  apprehend,  as  to  the  present  i)osition  of  the 
hereditary  revenues  of  the  crown  in  Canada.  It  would 
be  clear — beyond  question — that  these  "  revenues  "  as 
well  as  the  "  duties  "  arising  under  existing  laws  fix>m 
various  sources,  were  transferred  to,  and  intended  to 
form  part  of  the  consolidated  fond  of  the  dominion,  for 
the  purposes  of  the  dominion,  and  that  conclusion  would 
be  all  the  more  evident  from  a  consideration  of  the 
special  object  for  which  this  transferrence  was  made. 
It  was  made  in  order  that  the  new  government  should 
have  the  means  from  the  same  sources  as  before,  and  in 
pursuance  of  an  existing  contract,  of  providing  for  cer- 
tain services,  for  certain  salaries,  and  for  certain  public 
establishments.  That  duty  is  transferred  to  the 
dominion.  The  Imperial  act  having  cast  upon  the 
dominion  the  burden  of  these  services,  it  would  be  onh 
reasonable  and  natural  to  supi)ose  that  the  framers  oi 
this  act  would  provide  the  dominion  with  the  niean$, 
from  the  same  sources  as  had  previously  furnished  them 
with  frmds  to  meet  those  charges.  But  the  excepting 
clause,  according  to  some  authorities,  raises  the  ques- 
tion involved  in  this  case:  "Except  such  portions 
thereof  as  are  by  this  Act  reserved  to  the  respective 
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legislatures  of  the  provinces."      I    call   your    lord-      ^881 
ships'  attention  to    the    peculiar  language    of    that    Mbbcbr 
clause.    The  act  does  not  say  that  any  revenues  are  /i^^^'^^y 
reserved  for  appropriation  by,  or  subject  to,  the  control   Gknjral 
of  the  provinces  or  their  local  governments,  but  a  por-   Ontario. 
tion  is  reserved  to  the  *' legislatures  "  of  the  provinces. 
The  legislatures  are  the  only  power,  newly  constituted, 
to  which  this  reservation  is  made ;  therefore,  it  is  a 
legislative  power.    Their  power  of  disposition  or  con- 
trol is  derived  exclusively  from  their  functions  as  a 
legislature.    They  must  pass  a  law ;  they  must  dispose 
of  whatever  is  under  their  control  by  an  act  of  legisla- 
tion.    It  is  to  them  in  their  corporate,  legislative  capa- 
city, that  this  power  of  control  is  given  by  the  Imperial 
Act.    When  we  look  at  the  section  of  the  act  which 
assigns  to  them  their  legislative  powers,  we  do  not 
find,  I  contend,  any  sufficient  words  to  convey  to  them 
the  power  to  intermeddle  with,  ordisi>oseof  the  heredi- 
tary revenues  of  the  crown. 

Now,  I  cannot  understand  the  reasoning  of  the 
learned  judges  who  say  that  by  the  word  *'  land,"  in 
the  109th  section,  the  absolute  estate  and  prerogative 
right  of  the  crown — always  theretofore  reserved — in 
the  waste  lands  of  the  crown  have  been  granted  to  and 
vested  in  the  provincial  legislatures.  It  is  clear,  from 
the  qualifying  expression  "  belonging  "  to  the  provinces 
"  at  the  Union,"  that  nothing  more  was  intended  to  be 
given  to  the  new,  than  had  already  been  given  to  the 
old,  provinces.  Therefore,  we  come  back  to  the  pro- 
position I  have  endeavored  to  establish,  viz,  that  under 
the  Union  Act  of  1840  the  Queen's  prerogative  right 
remained  intact,  and  that  neither  the  109th  nor  any 
other  section  of  the  act  of  1867  has  infringed  upon  or 
divested  it.  If  we  look  at  the  92nd  section,  which 
enumerates  and  limits  the  legislative  powers  of  the 
province,  we  find    these   significant  words;     "Tbo 
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^^l      management  and  sale  of  the  public  landB  belonging  to  the 

Mkbobb  province,  and  of  the  timber  and  wood  thereon."      If  it 

ArroRNBT  ^^  heen  intended  to  extinguish  the  estate  or  title  of 

Gbnkral  the  crown,  and  to  vest  in  the  legislature  the   absolute 

Ontajuo.  dominion  oyer,  and  fee  simple  in,  the  public  lands,  why 

""""      specify  "  the  timber  and  wood  thereon  ?  "      In  this 

grant  of  legislative  power  every  word  suggests  agency, 

trusteeship,  and  limitation ;  not  absolute  ownership  or 

undivided  authority. 

As  this  is  a  question  of  interpretation  and  intention, 
and  as  we  sometimes  derive  great  advantage  from  the 
light  which  is  thrown  upon  doubtful  words  and  phrases 
in  acts  of  parliament — though  I  see  nothing  obscure  or 
doubtful  here — ^by  ascertaining  the  views,  opinicms, 
and  intentions  of  the  framers  of  those  acts^  and  as  the 
estate  or  title  which  "  belonged "  to  the  Province  of 
Cbnar/a ''at  the  Union"  of  1867  is  the  estate  or  title 
which  belongs  to  Onta/rio  now  with  certain  qualifica* 
tions,  I  direct  your  lordshii>s*  attention  on  this  point 
to  the  explanations  of  Lord  John  Russell^  who  intro- 
duced and  carried  through  parliament  the  Union  Act  of 
1840.  You  will  find  the  report  in  the  Mirror  of  Parlia- 
ment for  1840  (1).  Lord  Stanley^  who  had  previously 
held  the  office  of  Colonial  Secretary,  though  at  the  time 
in  opposition,  approved  generally  of  Lord  John  Russell's 
Union  Bill. 

We  find  there  a  commentary  uxx)n  the  land  and  rev- 
enue clauses  of  the  act  of  1840,  by  those  who  framed 
them,  and  explained  their  meaning  to  parliament.  It 
supports  my  contention  that,  as  Lord  Stanley  puts  it, 
"  it  is  not  the  crown  lands  themselves,  but  the  revenue 
arising  from  them "  that  was  transferred  to  the  Cana- 
dian Legislature.  It  results  from  this  view  of  the 
reservation  of  the  prerogative  right  of  the  crown  in  the 
waste  lands  of  the  crown,  under  the  Act  of  1840,  that 

(1)  Yd.  4,  pp.  8722  UkA  3725. 
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the  same  right  subsists,  and  was  not  intended  to  be      ^^^^ 
granted  to  the  local  legislatures  by  the  act  of  186Y.    Merceb 
The  judgment  of  the  Court  of  Queen's  Bench  for  the  attorkey 
province  of  Quebec^  in  the  Fraser  escheat  case  (1),  to   (jexera.l 
which  I  have  before  referred,  and  on  which  the  respond-   Ontario. 

ents  also  rely  as  a  decision  in  their  favor,  is  based  on      

the  assumption  that  the  word  "  royalties  "  in  the  109th 
section  of  the  British  North  America  Act  transfers  to  the 
provinces  the  hereditary  revenues  accruing  from  es- 
cheats. I  admit  that  these  revenues  did  belong  to  the 
old  province  of  Canadaj  subject  to  the  right  of  her 
Majesty  to  quit  claim  to  or  release  them  in  fSa.vour  of 
relatives,  as  I  have  already  pointed  out.  But  the  ''  net 
produce  "  of  these  revenues  was  all  that  was  granted  by 
the  act  of  1840,  and  the  102nd  section  of  the  act  of  1  Sf^T, 
gives  these  revenues  to  the  consolidated  fund  of  the 
dominion,  in  express  terms.  The  word  "  royalties  "  has 
no  reference  to  these  casual  revenues,  but  to  the  rents 
or  dues  reserved  lor  mining  rights  in  the  Maritime  Pro- 
vinces. "  It  is  usual  for  the  crown  to  reserve  a  royalty 
on  minerals  raised  from  waste  lands  in  the  colonies  "  (2). 
Not  only  is  this  clear  from  the  associate  words,  but  the 
next  sentence  shows  that  such  a  construction  was  never 
contemplated  by  the  framers  of  the  act,  "  and  all  sums 
then  due  or  payable  for  such  lands,  mines,  minerals  or 
royalties  shall  belong  to  "  the  provinces.  What ''  sums  " 
could  possibly  be  then  due  or  payable  "  for  "  the  pre- 
rogative right  to  inherit,  as  uHitnus  hieres,  the  property 
of  persons  dying  intestate  and  vnthout  heirs  ?  Are  the 
jura  regalia  of  the  crown  things,  commodities,  that  can 
be  sold  in  the  market  place,  and  for  which  "  sums  "  of 
money  may  be  ''  due  or  payable  "  by  private  persons  ? 
Surely  not ;  yet,  my  lords,  the  respondents  quote  the 
case  of  Dyke  vs.  Watford  (8)  to  support  that  proposition, 

(1)  2  Q.  L.  R.  236.  <2)  Forsyth,  p.  178. 

(3)  5  Moore  P.  C.  434. 
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1881      for  they  say  royalties  here  means  the  same  thing  as 
Mkrobr  jura  regalia  there. 

Attornbt      '^^®  Ontario  Court  of  Appeal,  though  arriving  at  the 
(iKXKRAL  same  conclusion  as  to  the  jurisdiction,  would  not  base 

FOK 

Ontario,  their  judgment  on  the  word  "royalties,"  as  the  QiAebec 
""^  Court  had  done,  but  discovered  an  intention  to  transfer 
— ^I  will  not  say,  to  sell — ^the  prerogative  to  the  local 
legislature,  in  the  words  "  all  lands."  But  they  over- 
look, or  do  not  attempt  to  construe,  the  proviso  at  the 
end  of  section  109:  The  grant  of  "  all  lands,"  etc.,  is 
subject  expressly  to  "  any  trusts  existing  in  respect 
thereof,  and  to  any  interest " — that  of  the  sovereign,  by 
virtue  of  her  prerogative,  as  well  as  any — "  other  than 
that  of  the  province  in  the  same."  This  proviso  quali- 
fies the  whole  section.  Private  as  well  as  public  rights 
had  to  be  considered  in  handing  over  the  administration 
of  the  public  lands  to  local  legislatures.  Sales  had  been 
made  and  rights  acquired,  which  it  became  necessary 
to  protect  against  unjust  treatment  by  an  arbitrary 
majority  in  legislatures  which  did  not  then  exist.  That 
proviso  was  intended  to  give  a  legal  remedy  against 
these  new  powers  if  they  attempted  to  take  away,  or 
affect  injuriously,  the  existing  rights  of  any  of  her 
Majesty's  subjects  in  the  old  provinces.  I  trust  this 
court  will  not  ignore  the  proviso. 

The  next  point  urged  by  the  respondent,  and  recog- 
nized by  the  Ontario  Court  as  a  correct  inference  in  law, 
from  the  word  "  lands,"  is,  1st,  that  the  estate,  or  inter- 
est of  the  crown  in  escheats  in  Canada^  is  a  "  reversion," 
and,  2nd,  that  a  grant  of  lands  without  more,  in  an  act 
of  parliament,  conveys  this  reversion.  I  have  tried  in 
vain  to  find  any  authority  for  this  doctrine  as  applied 
to  lands  in  a  colony.  The  respondent,  in  his  reasons 
against  appeal,  mentions  no  cases.  Bemembering  the 
commendation  of  my  legal  preceptor  in  favor  of  an  old 
book,  which  he  said  was  the  great  storehouse  of  cases 
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on  the  law  of  real  property  in  England,  especially  con-      l^^i 
earning  tenures,  I  resorted  to   Touchstone^  and  this  is    Merger 

what  I  find  there  : —  Attorxet 

"  Grant  of  an  estate  in  beini?  by  the  king  must  recite   Gknkral 

FOR 

the  previous  estate  or  else  the  grant  of  the  new  estate   Oxtario. 
will  be  void  (1)." 

*'  Misrecital  of  previous  estate  in  a  deed  may  pass  the 
reversion  in  the  case  of  a  private  person,  but  will  be 
void  in  case  of  grant  by  the  king  (2)." 

*'  By  grant  of  land  in  possession  reversion  may  pass, 
but  by  grant  of  reversion  land  in  possession  will  not 
pass/'    But  this  applies  to  private  persons  (8). 

In  Cruise's  digest  (4)  I  find  it  laid  down  that  "  where 
a  reversion  is  vested  in  the  crown  it  could  not  be  barred 
by  common  recovery,  which  barred  reversions  and 
estates  tail,"  and  again,  "the  crown  could  not  be 
deprived  of  any  part  of  its  property  by  ordinary  convey- 
ances which  would  divest  subjects.  An  act  of  parlia- 
ment expressly  declaring  that  the  reversion  shall  be 
divested  out  of  the  crown  is  necessary."  It  is  clear  from 
all  the  authorities  that  nothing  will  be  inferred  or  im- 
plied against  the  rights  of  the  crown.  The  reigning 
sovereign  cannot  even  abandon  a  prerogative  unless 
authorized  by  statute  to  do  so  (5).  In  the  case  of  Mines 
(6)  it  was  laid  down,  and  has  been  followed  as  good 
law  ever  since,  that  if  the  king  granted  ''  lands  and 
mines  therein  contained  "  it  passes  only  certain  mines, 
and  not  mines  of  gold  and  silver.  The  grantee  will 
not  take  anything  not  expressly  mentioned  (7).  And  as 
it  is  an  equally  well  established  rule  that  no  act  of 
parliament  can  affect  or  take  away  the  crown's  prero- 
gatives,  unless  by  clear  and  express  words,  I  do  not 

(!)  Shep.  Touchstone,  p.  76.  (5)  Queen   vs.    Alloc    Paroo,   5 

(2)  Ih.  77  and  245.  Moore  P.  C.  303. 

(3)  lb.  91  and  supra.  (6)  Plowden  330  b. 

(4)  Vol.  5,  p.  422, 423.  (7)  See  the  King  vs.  Capper,  5 

Price  217. 
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1881  see  any  jastification  in  law  or  logic  for  the  claim  of 
Mbsorb  the  respondent  in  this  case  that  the  words  ''  all  lands  '' 
,  ^'  in  the  109th  section  of  the  B.  N  A.  Act,  even  if  the y 
(j  Kxi: RAL  were  not  explained  and  limited  by  the  succeeding  words, 
usTiTuio.  include  and  were  intended  to  grant  away  forever  the  pre- 
rogative right  of  the  crown,  whether  you  call  it  a  royalty, 
a  reversion,  or  a  cadacary  succession. 

The  construction  that  is  suggested  respecting  the 
Union  Act  of  1867,  would  utterly  destroy  the  object  and 
purpose  of  that  reservation  of  authority  in  her  Majesty 
with  respect  to  escheats  in  Canada.  It  would  place 
that  kind  of  property  which  is  expressly  reserved  by  the 
crown  in  England^  under  the  control  absolutely  of 
whom  ?  Of  the  local  assembly,  the  provincial  repre- 
sentatives of  the  people.  And  how  are  they  likely  to 
exercise  that  control  ?  What  does  this  very  example 
show  of  the  disposition  of  such  a  body  ?  In  this  case 
about  $150,000  worth  of  private  property  belonging  to 
the  deceased,  Mr.  Mercer^  accumulated  by  himself,  not 
resulting  from  free  grants  or  anything  of  that  kind — 
which  might,  perhaps,  have  justified  a  feeling  in  the 
public  mind  that  his  property  ought  to  revert  to  the 
public  for  public  purposes — ^but  the  private  earnings 
and  accumulations  of  this  person,  are  taken  from  the 
possession  of  his  own  son  by  the  local  government,  by 
the  vote  of  a  bare  majority  of  the  local  legislature,  and 
appropriated  to  public  uses.  The  local  officials,  with  a 
voracity  that  is  revolting,  seize  it  for  the  purpose  of 
gaining  credit  to  themselves  with  their  partizans,  and, 
ignoring  the  moral,  and,  as  I  contend,  the  rightful 
claims  of  the  admitted  son  and  four  grand-children  of 
this  deceased  person,  appropriate  their  patrimony  to  the 
use  of  abandoned  women,  to  the  erection  of  an  asylum, 
a  reformatory  for  prostitutes— and,  adding  insult  to 
injury,  with  cruel  sarcasm,  they  give  this  reformatory 
the  name  of  Anpbsw  Msbosb  !    Now,  my  lords,  I  say 
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that,  looking  through  these  Imi>erial  statutes  and  the  ^^^ 
reports  of  transactions  of  this  kind  in  Oreat  Britain,  we  Mbbobs 
find  that  her  Majesty  has  never  acted  in  that  spirit  or  j^^^^^^ 
in  that  manner  in  dealing  with  escheated  property.  I  GaMSBAL 
remember  a  case,  and  no  doubt  some  of  your  lordships  o«Aio. 
have  met  with  it,  which  happened  two  or  three  years 
ago  in  England,  where  a  p^son  was  killed  by  a 
railway  accident.  He  happened  to  be  without  heirs. 
His  estate  consisted  of  personal  property.  I  think  he 
lived  in  the  city  of  Bristol^  and  the  property  was  taken 
possession  of  as  an  escheat  of  the  crown.  The  money 
was,  by  order  of  her  Majesty,  appropriated  for  some  pub- 
lic purpose  in  the  town  in  which  the  man  had  lived. 
It  was  appropriated  for  the  benefit  of  his  neighbors  and 
friends.  Under  the  provisions  of  the  Civil  list  Act,  and 
under  the  influence  of  those  moral  considerations  which 
have  induced  the  crown  to  act  leniently  and  unselfishly 
in  matters  of  this  kind,  the  money  was  given  in  that 
case,  not  to  relatives,  because  the  man  had  none,  but  it 
was  devoted  to  public  purposes  in  the  town  in  which 
he  had  accumulated  his  property.  It  was  not  permit- 
ted to  reach  the  public  treasury.  I  refer  to  that  case  as 
showing  the  spirit  which  prevails,  and  the  policy 
which  directs  in  the  disposition  of  such  properties  in 
England,  and  that  the  representatives  of  her  Majesty  in 
this  country  will,  presumably,  exercise  this  mild  and 
generous  prerogative  power  in  dealing  with  properties 
of  this  kind  which  legally  come  to  the  crown  in  Canada. 
The  argument  of  convenience  and  inconvenience  is,  I 
perceive,  made  use  of  by  the  respondents  in  this  case, 
as  if  some  weight  ought  to  be  given  to  it  in  a  court  of 
law.  I  think,  therefore,  I  am  justified  in  directing  your 
attention  to  the  public  policy  which  is  involved  in  this 
question,  in  view  of  the  uniform  practice  of  the  Impe- 
rial authorities.  At  all  events,  it  will  operate  to  this 
extent— that  it  will  cause  your  lordships  to  look  into 
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1881      the  matter  with  great  care  to  discover  the  meaning  and 
Mkrobr  purpose  intended,  and  the  conditions  imposed,  in  the 
Attornky  ^^^^i^t®^  ^^  these  reyenues  to  old  Canada  in  1840,  and 
Gbkbral  will  sustain  my  contention  that  they  were  transferred 
Omtasio.  to  the  jurisdiction  and  control  of  the  Dominion  Parlia- 
ment by  the  act  of  1867,  under  the  same  conditions. 
Now,  I  will  call  your  lordshijMs*  attention,  at  this  stage, 
to  a  case  decided  in  this  court,  which  involved  the 
question  of  authority  to  exercise  the  prerogative  right  of 
the  crown  under  our  present  constitution :  I  refer  to  the 
case  of  Lenoir  vs.  Ritchie  (1),  and,  although  it  bears 
upon  another  branch  of  the  prerogative,  yet  the  doc- 
trines propounded,  and  cases  cited  by  some  of  the  learned 
judges  who  delivered  judgments  in  that  case  are,  I  think, 
doctrines  and  authorities  which  are  applicable  to  the 
question  which  is  now  under  your  consideration. 

See  also  Chi  Up  on  prerogatives  (2).  In  looking  over 
the  cases  bearing  upon  this  question,  I  have  met  with 
a  judgment  pronounced  by  the  Judicial  Committee  of 
the  Privy  Ciouncil  in  the  case  of  Hieberge  vs.  Landry 
(3),  in  which  that  doctrine  is  reaffirmed,  although  the 
court  in  that  case  distinguished  as  to  the  subject-mat- 
ter, and  refused  to  advise  the  exercise  of  her  Majesty's 
prerogative  right  to  hear  appeals.  As  it  is  the  latest 
decision  on  the  point,  by  the  highest  court  in  the 
empire,  I  ask  your  lordships  to  make  a  note  of  it. 

This  is  a  judgment  upon  the  British  North  America 
Act,  and  supports  my  contention  that  when  I  have 
shown  that  the  prerogative  as  to  escheats  existed  in 
this  country  prior  to  1867,  precise  words  must  be  found 
in  the  Union  Act  of  1840  and  in  the  Cionfederation  Act 
of  1867  to  take  away  that  prerogative.  Now,  my  lords, 
there  are  no  such  words  in  either  of  these  acts.  There 
is  another  point  with  reference  to  the  Act  of  1867 :  The 
9l8t  section  of  the  B.  N.  A.  Act  declares  that : — 

(1)  8  Guua  G. B.  575.  (2)  P.  383. 

(3)  2  App.  OMes  106. 


i 
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"  It  shall  be  lawful  for  the  Qaeen,  by  and  vrith  the      ^881 
advice  of  the  Senate  and  House  of  Commons,  to  make    Mbrobr 
laws  for  the  peace,  order  and  good  government  of  Can-  ^^^^^^y 
ada  in  relation  to  all  matters," — ^no  more  comprehensive  General 
language  could  be  used  than  this,but  there   is    one   Qktabio. 

exception — "to  all  matters  not  coming   within  the      

classes  of  subjects  6^  this  act  assigned  ezclusiyely  to  the 
legislatures  of  the  provinces." 

Now,  my  lords,  it  is  the  plain  meaning  of  the  lan- 
guage used  by  the  Imperial  Parliament  in  this  section, 
that  the  Dominion  Parliament  should  have,  full,  com- 
plete, and,  so  far  as  a  subordinate  legislature  can  have, 
absolute  authority  to  deal  vdth  every  matter  of  legisla- 
tion in  Canada,  except  those  special  matters  that  are 
assigned  to  these  local  bodies.  The  whole  field  of  legis- 
lation, the  whole  scope  of  legislative  power,  is  placed 
in  the  hands  of  the  Dominion  Parliament,  and  may  be 
exercised  over  the  lives,  liberties  and  property  of  the 
people  of  this  dominion,  except  in  those  special 
cases  in  which  this  subordinate  sectional  legisla- 
tive power  is  conceded  to  the  local  legislatures.  And 
to  impress  still  more  strongly  and  clearly  on  those  who 
are  to  read  this  act,  and  the  courts  which  are  to  interpret 
it,  that  they  are  not  to  question  this  general  exclusive 
authority  of  the  Dominion  Parliament  to  legislate  upon 
every  matter  concerning  the  people  under  its  jurisdic- 
tion, except  in  those  special  cases  in  which  certain  ques- 
tions are  expressly  assigned  to  provincial  authorities,  it 
is  provided : — 

"  And  for  greater  certainty,  but  not  bo  as  to  restrict 
the  generality  of  the  foregoing  terms  of  this  section,  it 
is  hereby  declared  that,  notwithstanding  anything  in 
this  act,  the  exclusive  legislative  authority  of  the  Par- 
liament of  Canada  extends  to  all  matters  coming  within 
the  classes  of  subjects  next  hereinafter  enumerated." 

And  certain  subjects  are  then  enumerated  for  the  pur- 
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^^      pose  of  explanation  and  suggestion  to  people  about  to 

Mbrobb  be  placed  under  a  new  constitutional  system.    It  might 

Attorhet  ^^^®  ^^^  inferred  from  the  enumeration  of  excepted 

Qkvbbal  matters,  if  this  first  enumeration  had  been  omitted  from 

Ohtario.  t^6  ^<^i>  ^^^^  ^^  powers  of  the  general  parliament  would 

"-~      after  all  be  largely  limited ;  but  with  this  enumeration 

they  would  see  at  a  glance  the  great  multiplicity  of 

matters  upon  which  the  Dominion  Parliament  have 

unquestionably  a  right  to  legislate.      And  for  fear  that 

the  specification  of  particular  powers  might,  according 

to  a  well  known  rule,  oi>erate  as  a  restriction  of  the 

Dominion  Parliament,  the  following  is  added  :— 

''  And  any  matter  coming  within  any  of  the  classes 
of  subjects" — ^not  the  particular  subjects,  but  the 
"classes"  of  subjects — "enurderated  in  this  section 
shall  not  be  deemed  to  come  within  the  class  of  matters 
of  a  local  or  private  nature,  comprised  in  the  enumera- 
tion of  the  classes  of  subjects  by  this  act  assigned  exclu- 
sively to  the  legislatures  of  the  provinces."  Although 
in  the  enumeration  of  local  powers  it  might  seem  that 
some  of  those  assigned  to  parliament  were  included, 
you  are  not  to  include  them.  The  very  first  subject 
over  which  the  Dominion  Parliament  is  given  exclusive 
authority  is  "  the  public  debt,  and,"  as  I  interpolate,  the 
public  "property."  "The  public  debt  and  property" 
must  be  read  as  if  the  word  "  public  "  had  been  inserted 
before  "  proi)erty,"  because  no  other  proi)erty  can  be 
intended.  That  is  the  power  with  which  the  Dominion 
Parliament  is  endowed.  It  includes  the  "  public  pro- 
perty "  of  every  kind  which  is  not  expressly  assigned  to 
the  provinces.  The  102nd  section,  as  I  have  pointed 
out,  covers  everything  so  far  as  duties  and  "  revenues  " 
are  concerned.  The  power  to  manage  and  sell  the  waste 
lands  which  were  under  provincial  jurisdiction  at  the 
union,  and  collect  the  moneys  or  "  sums  "  in  resi>ect  of 
previous  sales  which  were  then  uncollected,  were  under 


VOL.  v.]     SUPBBMB  OOUBT  OP  CANADA.  66S 

the  109th.  section,  given  to  the  proyinces.     So  there  is      ^^^ 
no  difficulty  about  that.    Now,  that  power  of  legislation    Mbbobb 
conferred  upon  the  Dominion  Parliament  by  the  1st  xttoeitby 
sub-section,    taken  in  connection    with    the    general  Gbnebac 

FOB 

authorization  in  the  91st  section,  and  taken  in  connec-  chrrAuo. 
tion  with  the  102nd  section  relating  to  ''  all  duties  and  ""^ 
revenues  "  seems  to  me,  my  lords,  to  give  to  the  Domin- 
ion Parliament,  beyond  any  question  whatever,  the 
right  to  deal  with  the  subject-matter  involved  in 
this  case,  unless  it  is  found  to  have  been  oonveyed  or 
transferred  to  the  local  legislatures  by  some  other  sec- 
tion. With  reference  to  that  contention,  I  shall 
have  to  examine  with  some  detail  the  judgments,  in  the 
first  place,  of  the  Queen's  Bench  of  Lower  Canada^  where 
this  point  was  first  decided.  In  the  Fraser  case 
to  which  I  refer,  it  appears  that  in  the  first  instance  the 
question  came  before  the  learned  judge  who  now  so 
worthily  fills  his  place  upon  this  Supreme  Oourt  Bench 
Hon  Justice  Taschereau.  The  judgment  given  by  him 
in  that  case  affirmed  the  jurisdiction  of  the  Dominion 
Parliament  and  the  Dominion  Government  in  matters 
of  escheat.  That  was  appealed  against,  and  the  case 
came  before  the  Oourt  of  Appeal  of  Lower  Canada.  As 
I  pointed  out,  the  learned  chief  justice  of  that  court 
admitted  that  he  found  nowhere  in  the  fi.  N.  A.  Act  of 
1867,  any  direct  and  express  transfer  of  lands  or 
revenues  escheating  to  the  crown  in  Canada  to  the  local 
legislatures. 

[The  learned  counsel  then  reviewed  the  arguments 
and  positions  taken  by  Chief  Justice  Dorion  in  the 
Fraser  case,  and  of  the  judges  of  the  Court  of  Appeal  of 
Ontario  in  the  present  case.] 

Jurisdiction  over  every  possible  subject  of  legislation 
is,  in  general  words,  assigned  to  the  Dominion  Parlia- 
ment, and  the  exception,  so  far  as  it  extends,  is  some- 
thing taken  or  curved  out  of  that  power,  and  is  all  that 
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1881      is  givea  to  the  local  legislatures.    The  entire  legisla- 
MBRosa   tire  authority,  as  it  existed  in  the  various  provinces  be- 
AnoBKBT  ^^^®   confederation,  was  dealt  with  by  the  Imperial 
Qrnbkal  Parliament.    No  one  can  doubt  the  power  of  the  Im- 
Ontabio.  perial  Parliament  to  have  deprived  Canada  (so  fSe^  as  an 
Act  of  Parliament  could  do  it)  of  representative  govern- 
ment altogether.    It  might  have  converted,  or  recon- 
verted, our  provinces  into  crown  colonies,  with  some 
new  experimental  system  of  colonial  government.  Prob- 
ably it  would  not  have  been  well  received.  They  might 
have  found  Boers  in  Canada,  as  well  as  in  South  Africa ; 
but,  as  a  matter  of  law — as  a  matter  of  argument  before 
a  court  of  law — I  contend  that  the  whole  subject  was 
completely  within  the  control  of  the  Imperial  Parlia- 
ment.  They  could  assign  such  powers  of  legislation  for 
the  future  as  they  thought  fit  without  respect  to  the 
*'  rights"  of  the  past.  There  were  no  rights  in  the  question 
which  a  court  of  law  can  recognize.    The  people  of  the 
four  provinces,  united  together  in  the  new  form,  were  en- 
dowed with  even  greater  rights  and  larger  powers  than 
before,  but  the  legislative  control  and  direction  of  afifairs 
were  placed  under  two  distinct  legislative  bodies.  The 
greater  power  was  that  of  the  Dominion.    The  full  and 
complete  exercise  of  that  power  was  vested  in  the 
Parliament  of  the  Dominion,  but  certain  geographical 
distinctions  were  retained,  and  the  provinces  were  al- 
lowed, under  the  machinery  provided  in  the  act,  to 
legislate    upon  certain  specified  local  subjects  as  a 
matter  of   convenience.    Now,  I  cannot  understand 
what  the  learned  judge  {Burton)  means  when  he  speaks 
of  political  rights  which  remained  in,  or  belonged  to  the 
Province  of  Ontario,    What  rights  could  Ontario  have 
had  ?    There  was  no  such  political  entity  or  corpora- 
tion ;  there  was  no  such  province  in  a  legal  sense.    It 
was  a  geographical  expression.    It  is  true  you  will  find 
that  our^l^statutes  from  1840  down,  were  applicable, 
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some  to  Lower^  and  some  to  Upper  Canada,    The  old      ^^^ 
distinction  was  kept  up  to  limit  the  operation  of  certain    'mZuokr 
statntes  in  consequence  of  local  laws  that  had  previously  ^^^j,^ 
existed  in  the  provinces.    So  far  as  the  people  of  Lower  Genbral 
Canada  are  concemedy  I  admit  that  from  the  peculiar   ox^io. 
circumstances  under  which  the  French  inhabitants  of     — ' 
Quebec  were  dealt  with  after  what  the  English  call 
the  "  conquest,"  and  they  call  the  "  cession,"  certain 
privileges    and  rights  were    reserved  or  secured  to 
them  by  a  so-called  treaty.    But  those  rights  were  not 
secured  to  Quebec  according  to  her  present  limitary 
lines.      They  were    conceded  to  the  French  popu- 
lation  who    were    scattered  at    that  time  over  the 
whole  northern  part  of  this  continent.    The  cession 
was  not   restricted  to   the    Province   of   Quebec    as 
boimded  at  present.    These  boundaries  were  established 
under  English  jurisdiction ;  the  French  never  bounded 
their  province  on  the  north;  therefore,  when  rights 
were  reserved  to  the  French  inhabitants  of  this  colony, 
they  extended  to  the  people,  and  not  to  any  geographical 
or  territorial  circumscription  or  boundary.    So,  the  pre- 
tence that  there  ever  was  any  grant  or  reservation  of 
particular  rights  to  British  immigrants  who  came  to 
Canada  since  the  cession,  and  are  now  living  within 
territory  formerly  part  of  the  Province  of  Quebec,  is 
altogether  unwarranted  in  the  history  or  reason  of  the 
case. 

Is  escheat  a  reversion  ?  The  doctrine  that  it  is  a 
reversion  in  the  ordinary  sense,  seems  to  be  relied 
on  both  by  Mr.  Justice  Burton  and  Mr.  Justice  Patter- 
son,  and  it  is  also  stated  in  the  reasons  against  appeal, 
by  the  learned  gentlemen  who  prepared  the  case,  that 
they  rely  upon  that  doctrine  of  reversion.  I  am 
not  going  to  occupy  the  attention  of  your  lord- 
ships with  a  discussion  upon  tenures,  because  it 
seems  to  me  the  feudal  relation  is  not  involved  in 
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18S1      the  argoment  here.    I  did  go  into  thai  question  at 

M^im   some    length  before   the    Oonrt    of  Appeal.      I  had 

A   ^RMT  CA^^^lly  examined  the  authorities,    because   it  was 

Gbnefal  a  matter  of  some  historical  as  well  as  legal  interest. 

Oktauxo.  ^^^  origin  of  feudal  tenure,  the  mode  in  which  property 

was  transferred  under  that  tenure,  the  relation  of  lord 

and  tenant,  the  rights  of  tenants,  and  the  successiye 
changes  made  by  parliament  as  to  these  rights ;  first, 
their  right  to  sell ;  secondly,  their  right  to  devise  by 
will,  destroying  thereby  the  right  to  escheat  in  the  lord 
to  a  great  extent ;  and,  lastly,  the  right  of  the  crown  in 
the  absence  of  a  mesne  lord :  all  these  questions  were 
and  are  very  interesting  as  a  historical  study,  but  it 
seems  to  me  they  have  very  little  weight  in  this  discus- 
sion, because  in  Catuula  we  have  a  tenure,  the  charac- 
ter, incidents  and  bearings  of  which  are  well  under- 
stood even  by  laymen,  from  the  frequent  discussions 
and  expositions  in  the  courts — I  mean  free  and  common 
socage.  This  was  established  in  Upper  Canada  in  1791 
— and  we  have  to  deal  with  this  question  in  the  light 
of  doctrines  applicable  to  the  tenure  of  free  and  common 
socage.  I  contend,  as  a  matter  of  plain,  elementary 
law,  that  it  is  neither  in  accordance  with  modem  decis- 
ions nor  the  reason  of  the  thing,  to  say  that  when  the 
crown  grants  waste  lands  in  a  colony  to  priyate  persons, 
or  authorizes  a  colonial  legislature  to  grant  them,  the 
rights  of  the  crown  as  uUimus  hareSy  or,  if  you  please, 
the  reversionary  right  of  the  crown  arising  from  escheats, 
is  granted  at  the  same  time.  That  sovereign  right  is 
not  granted ;  that  is  the  "  seigniory  "  which  is  always 
reserved.  Let  us  suppose  it  to  have  been  granted  once 
in  a  particular  case,  and  that  a  subsequent  owner  hap- 
pen to  die  intestate  and  without  heirs,  what  becomes 
of  that  seigniory?  The  crown  having  granted  the 
reversion  cannot  resume  it.  It  has  ceased  to  exist. 
Theiefore,'the  reversion  here  ii^ot  that  kind  of  revandoa 


VOL.  y.]     SUFBBMB  GOUBT  OF  CANADA.  S6d 

which  lies  in  grant.    Lord  Mansfield  said,  in  the  case  of      ^^^^ 
Burgess  vs.  Wheate  (1),  that  it  was  a  caducary  succes-    Mebobr 
sion,  a  "  sort  of  reversion,"  that  is  to  say,  it  reverted,  it  ^^^^^^y 
came  back  to  the  lord  or  king,  but  in  contemplation  of  Gknkral. 
law  it  was  not  the  reversion  which  is  granted,  or  may   (y^^^io^ 

be  granted  by  the  owner  of  a  prior  estate,  if  he  nses      

language  to  show  that  he  intends  to  grant  the  reversion. 
It  is  not  a  part  of  the  inheritance,  it  is  something  which 
springs  into  existence  by  accident,  and  is  no  part  of  the 
original  estate  or  fee,  which  is  always  vested  in  some 
person,  and  may  descend  successively  through  unending 
generations.  Therefore,  I  contend  that  the  judges  of 
the  lower  courts  treating  it  as  a  part  of  the  inheritance 
known  as  a  reversion,  have  entirely  mistaken  the  fun- 
damental principle  on  which  the  doctrine  of  reversion 
is  based.  In  the  colonies  that  now  form  part  of  the 
United  States^  as  well  as  these  provinces,  and  also  in 
IndiUi  the  crown  has  always  been  treated  as  the  ulti- 
mate heir,  to  whom  property  descends  or  passes 
that  is  vested  in  no  one  else,  and  it  is  by  virtue 
of  that  doctrine  that  this  property  fell  to,  and  is  now 
vested  in  her  Majesty.  It  is  not  vested  under  any  doc- 
trine of  reversion  found  in  the  old  books  with  reference 
to  feudal  tenure.  Perhaps  it  will  be  as  well  at  this 
point  to  give  your  lordships  the  auChority  on  which  I 
rely,  and  which,  in  my  judgment,  is  conclusive.  See 
Cruise's  Digest  (2). 

That  expresses  very  clearly  the  doctrine  with  respect 
to  title  by  escheat  since  the  abolition  of  military  tenures. 
In  New  Brunswick  it  was  held,  on  the  authority  pf  the 
law  officers  of  the  crown,  that  the  wild  lands  of  that 
province  belonged  to  the  King,  Jure  corome,  and  were 
disposable  by  the  representative  of  the  crown,  and  not 
by  the  provincial  legislature  (8).    I  hold  that  the  waste 

(1)  1  W.  Bl.  163.  (2)  Edition  of  1835,  vol  3,  in  page  397. 

(3)  Fonjthy  156. 
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1881      lands  in  Canada  are  still  crown  lands  in  the  same  sense, 
MxuoER  and  that  only  the  revenue  has  been  granted  to  the  pro- 


«. 


.  yinces,  and  only  '*  the  management  and  sale  "  entmsted 

GKNBaAL  to  their  legislatures.  The  pretence  that  this  land,  which 
OxTABio.  ^^  come  to  the  crown  by  the  accident  of  escheat,  was 
included  or  contemplated  in  the  word  "  lands/*  as  used 
in  the  109th  section,  cannot  be  sustained  as  a  matter  of 
law,  in  my  humble  opinion,  for  a  single  moment.  That 
it  was  not  conveyed  or  transferred  under  the  word 
''  royalties  "  I  hope  I  have  succeeded  in  convincing  your 
lordships.  The  learned  judges  of  the  Court  of  Queen's 
Bench  were  misled  by  Brown's  Law  Dictionary.  Their 
attention  was  not  directed  to  the  use  of  this  word  in  the 
provincial  statutes.  Upon  this  point  I  would  direct  your 
lordships  to  an  opinion  expressed  in  another  place  by  a 
distinguished  lawyer  and  politician.  I  refer  to  the 
Premier  of  this  Dominion,  who  was  one  of  the  framers 
of  the  B.  N.  A.  Act.  It  will  be  found  in  the  House  of 
Commons  debates  for  1880,  page  1185. 

The  opinion  of  a  distinguished  statesman,  and  one 
who  has  been  conversant  with  legislation  and  political 
affairs  in  this  country  for  a  great  many  years ;  who 
was  chairman  of  the  convention  which  planned,  ela- 
borated, and  finally  succeeded,  with  the  co-operation  of 
the  Imperial  Grovernment,  in  carrying  through  the 
Imperial  Parliament  the  Confederation  Act — ^that  is  an 
opinion  which  I  venture  to  say  is  entitled  to  great 
weight  even  in  a  court  of  law.  My  learned  friend 
who,  as  Minister  of  Justice,  acquiesced  in  the  decision 
of  the  Quebec  Court,  will  contend,  I  presume,  that  their 
interpretation  of  the  word  *'  royalty  "  is  according  to 
the  intention  of  this  act,  or  that  because  the  word  hap« 
I>ens  to  be  found  there,  your  lordships  may  by  a  large 
construction  make  it  cover  the  royal  prerogative  of 
escheats.  I  submit  that  even  if  the  word  is  capable  of 
that  meaning  it  cannot  be  held  to  include  the  heredi- 
tary revenue  from  escheats. 
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It  refers  to  the  rents  or  charges  for  mines  in  Nova      ^^^ 
Scotia  and  New  Brunswick.    There  were  none  reserved    Mbrcbb 
in  Ontario  and  Quebec.    Those  who  are  familiar  with  ^^^f^ypy 
the  preliminary  stages  of  the   bill,  are  aware  that   General 
the  word  "royalties"   was    inserted   after    the   first   oota^io. 

draft,   at    the    suggestion  of   gentlemen  from   Nova      

Scotia  and  New  Brunswick^  lest  these  rents  or  sums 
payable  to  the  crown  under  the  name  of  "  royalties  '* 
should  be  held  not  to  be  included;  and  thus 
the  word  was  added.  By  the  well  known  maxim 
nosdtur  a  sodis,  you  are  to  interpret  words  of  this  kind 
by  reference  to  those  with  which  they  are  associated ; 
and  according  to  the  doctrine  also  that  the  prerogative 
rights  of  the  Crown,  cannot  be  conveyed  or  granted 
unless  by  express  words,  you  must  be  satisfied  that  it 
was  undoubtedly  the  intention  of  the  Imperial  Parlia- 
ment to  grant  them  in  this  case.  Unless  that  is  clear, 
you  must  give  a  limited  signification  to  the  word 
''royalty."  The  court  in  Quebec  based  their  judgment 
principally  on  that  word.  The  court  in  Ontario  founded 
their  judgment  upon  the  doctrine  of  reversion,  being  of 
opinion,  as  we  must  assume,  that  it  was  the  intention 
of  the  Imperial  Parliament  to  convey  to  the  provinces 
by  the  use  of  the  word  "  land  "  this  so-called  reversion. 
That  construction,  I  submit,  is  in  direct  conflict  with 
^he  old,  and  heretofore,  unquestioned  doctrine  v^th 
respect  to  the  prerogative  rights  of  the  crown  in  JBng*- 
land  and  in  the  colonies.  In  Theberge  vs.  Landry ^  the 
doctrine  that  her  Majesty's  prerogative  in  her  colonies 
must  not  be  infringed,  must  not,  in  any  manner  be 
affected  by  any  Act  of  Parliament,  except  by  precise 
words,  is  reaffirmed  by  the  highest  court  in  the  empire. 
I  contend  that  even  her  Majesty,  without  the  express 
sanction  of  parliament,  cannot  grant  away  the  heredi- 
tary revenues  of  the  crown  from  her  successor.  In  all 
the  acts  relating  to  that  subject  since  parliament  was 
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1881      established,  there  is  evidence  of  extreme  care  when 

Hbrcbb   dealing  with  hereditary  revenues  of  the  crown,  and 

AnoRSEY  prerogative  rights  of  the  crown,  to  preserve  them  intact 

Gb.'«bbal  for  the  successor ;  otherwise  the  crown  would  not  be 

0.r«o.  worth  fighting  for. 

No  subordinate  power  can  touch  the  prerogative. 

If  the  Parliament  of  Great  Britain  should  choose  to 
turn  the  sovereign  out  and  convert  the  country  into  a 
republic,  as  once  happened,  I  suppose  parliament  could 
do  it,  but  not  without  the  consent  of  the  sovereign. 
With  that  assent  parliament  is  supreme.  But,  I  ap« 
prehend,  even  my  learned  friends  will  agree  that  such 
an  act  must  contain  words  which  clearly  evidence  the 
intention  of  transferring  her  Majesty's  prerogative  to  the 
legislatures  of  the  provinces.  My  lords,  there  is  nothing 
to  evidence  that  intention  here.  It  is  only  an  inference 
at  best,  and  that  inference  is  contradicted  by  all  the 
expressed  objects  of  the  act. 

Surely  it  is  a  trifling  thing  to  allow  the  Queen's 
representative  in  this  country,  as  a  matter  of  authority, 
as  a  proof  of  the  existence  of  that  authority,  to  dispose 
of  any  properties  which  may,  by  the  death  of  the  ex- 
isting owners,  be  escheated.  It  is  a  light  burden,  and 
my  learned  friends  wish  to  deprive  us,  not  only  of  the 
fact,  but  even  of  the  sentiment,  which  is  inspired  by 
the  existence  of  the  fact,  and  to  cut  the  last — almost  the 
last-^link  which  binds  Canada  to  the  Mother  Country. 
I  say  it  would  be  a  most  fatal  result  if  it  should  turn 
out  that  the  Imperial  Parliament  meant  to  extinguish 
the  sentiment  of  loyalty,  where  it  has  hitherto  inspired 
to  noble  deeds,  by  removing  forever  from  the  eyes  of 
our  youth  this  sign,  this  badge  of  the  royal  authority. 
Certainly  it  is  not  the  expressed  meaning  of  Parlia- 
ment. I  am  satisfied  it  was  not  the  intention.  My 
lords,  if  such  an  intention  had  been  avowed,  that  act 
would  never  have  passed  the  Parliament  of  Ca^da^ 
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much  less  the  Parliament  of  the  Empire.    My  learned      1*^1 
friends  must  go  that  far.     They  must  admit  that   the    Mbbobb 
surrender  is  for  all  time  ;  that  this  act  is  perpetual ;  j^^^^'^^^y 
that  it  has  no  limitation ;  that  it  is  a  complete  and  final   Genkrax 
transfer  to  the  subject,  of  the  power  of  asserting  the   Ontario. 
prerogative  rights  of  the  crown  in  Canada.    They  must      — — 
say  that  the  crown  of  England  is  no  longer  entitled  to 
claim  any  rights  whatever  in  the  casual  or  territorial 
revenues  which  previously  did  accrue  and  belong  to 
that  crown,  in  Canada.    I  deny  that  there  is  a  word  in 
the  act  to  support  that  construction.    I  leave  the  case 
there.    It  is  an  important  one.    Its  importance  is  not 
by  any  means  to  be  measured  by  the  amount  of  money 
involved,  or  the  private  interests  directly  concerned. 
1 1  is  a  question  whose  decision  will  settle  the  relative 
powers  and  rights  of  these  two  legislative  systems  in 
this  country.    It  is  the  first  case,  so  far  as  I  have  ob- 
served in  looking  through  the  judgments  of  this  high 
court,  in  which  the  question  of  prerogative  jurisdiction 
has  been  squarely  presented.    Though  I  am  here  repre- 
senting private  parties  only,  I  have  felt  it  my  duty  to 
draw  your  lordship's  attention  ~i>erhaps  to  a  greater 
extent  than  would  be  warranted  in  an  ordinary  case — 
to  the  public  interests  involved  in  this  case. 

Mr.  Blake^  Q.  C,  for  respondent : 

While  entirely  agreeing  with  the  learned  counsel  on 
the  other  side  that  the  importance  of  the  case  far  out- 
weighs the  amount  involved,  I  am  unable  to  agree 
with  them  when  they  claim  that  upon  the  decision 
of  this  case  rests  the  ultimate  &te  of  the  scheme  of 
Confederation.  I  fail  to  perceive  how  the  connection 
of  this  country  with  the  empire  could  dei>end  upon 
the  question,  whether  the  proi)erty  of  an  inhabitant 
of  Ontario  or  Canada  who  died  without  heirs  was  to 
be  disposed  of  by  the  Dominion  Oovemment  or  by  the 
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18S1      Provincial  Gbvemment.    If  the  connection  depended 
^ixRffKR   upon  that,  it  is  hardly  worth  retaining. 

Attobvbt  ^  ^^^^  ^"*  ^^^^^  *^  '^®  position  of  the  provinces  before 
General  the  union.  This  right  of  escheat,  which  is  improperly 
Ontario,  called  a  prerogative  right,  is  an  incident  of  tenure  in 

socage— a  species  of  reversion.    This  right  of  escheat 

fell  to  the  lord ;  and  not  to  the  crown,  unless  the  crown 
happened  to  be  also  the  lord  of  whom  the  land  was 
held. 

This  view  is  confirmed  by  2  Cruise's  Digest  (1). 

See  also  in  AttorKep-Oeneral  vs.  Sands  (2). 

If  a  lord  to  whom  the  land  reverted  might  be  him- 
self a  subject,  an  escheat  could  not  be  called  a  preroga- 
tive right. 

This  was  the  old  law. 

In  1791,  by  the  Imperial  Act,  SI  Geo,  IIL,  c.  31, 
the  legislature  of  the  province  of  Upper  Canada  was 
empowered  to  make  laws  for  the  "  peace,  welfare  and 
good  government "  of  Upper  Canada ;  but  there  was  a 
limitation  as  to  the  general  power  of  making  laws  in 
any  manner  relating  to  or  affecting  *'  his  Majesty's  pre- 
rogative touching  the  granting  of  waste  lands  "  of  the 
province,  with  regard  to  which  no  laws  were  to  be 
made  except  with  the  sanction  of  the  Imperial  parlia- 
ment. This  limitation  is  to  be  foimd  in  section  42,  and 
it  is  clear  that  if  this  proviso  had  not  been  inserted,  the 
legislative  body  could  have  made  a  law  affecting  the 
prerogative  of  the  king  touching  the  granting  of  the 
waste  lands  of  the  province.  By  the  48rd  section,  the 
most  pertinent  to  this  question,  all  lands  in  Upper  Can- 
ada were  to  be  held  in  free  and  common  socage,  and 
legislative  power  was  given  to  make  "  alterations  with 
respect  to  the  nature  and  consequences  of  such  tenure 
of  firee  and  common  socage/'    Now,  though  this  tenure 

(1)  Title  aioheaty  p.  397.  (2)  Tudor's  leading  oases  on  real 

pxoperty  (8rd«  ed.),  p.  774. 
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involved  the  right  of  the  crown  as  ultimate  heir,  it  is      1^81 

as  clear  as  day  that  the  legislature  could  have  altered  Mbrobb 

that  tenure,  and  such  legislation  would  necessarily  have  j^„*^by 

interfered  with  the  crown's  right  in  respect  of  escheat.  Gbneral 

FOR 

Such  legislation  would,  no  doubt,  have  been  subject  to   OmAKio. 

disallowance  by  the  crown,  but  in  this  respect  only      

were  provincial  rights  curtailed.  The  provincial  legis- 
lature could  not,  without  the  sanction  of  the  Imperial 
parliament,  have  interfered  with  the  prerogative  with 
regard  to  '*  waste  lands,"  but  they  could  deal  with  the 
subject  of  escheat  in  regard  to  all  other  lands.  The  act 
of  union,  1840, 8  &  4  Ftc,  c.  85,  gave  the  same  i)owers 
and  had  the  same  reservations,  and  re*enaeted  section 
42  of  Geo  IlL,  c.  81. 

By  the  act  of  1854,  17  &  18  Vic ,  c.  118,  "  An  act  to 
empower  the  legislature  of  Canada  to  alter  the  consti- 
tution of  the  legislative  council  for  that  province,  and 
for  other  purposes,' '  section  42  of  the  act  of  1840,  8  &  4 
Fic,  c  85,  was  repealed ;  so  that  so  far  back  as  1854 
the  only  remaining  prerogative  of  "granting  waste 
lands  "  was  abolished,  and  full  power  was  given  to  the 
provincial  legislature  to  deal  with  this  prerogative  of 
granting  waste  lands,  and  with  it  power  over  escheat 
as  respects  such  lands. 

If  it  is  found  that  by  the  acts  of  1791  and  1854  abso- 
lute legislative  power  was  given  to  the  local  legisla- 
ture to  deal  with  this  subject  matter,  we  approach  with- 
out difficulty  the  distribution  of  legislative  powers  under 
the  B.  N.  A.  Act.  But  before  considering  the  B.  N.  A. 
Act  it  is  necessary  to  refer  to  the  act  of  1852, 15  &  16 
Ftc,  c.  89,  relied  on  by  the  other  side.  That  act  was 
passed  "  to  remove  doubts  as  to  the  lands  and  casual 
revenues  of  the  crown  in  the  colonies  and  foreign  pos- 
sessions of  her  Majesty,"  and  allowed  those  revenues  and 
lands  to  be  lawfully  appropriated  for  the  benefit  of  the 
colonies  in  which  they  existed.    By  the  first  section  of 
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1^1      the  act  it  was  declared,  that  '*  the  provisionB  of  the  said 

Mbrobb   recited  acts  in  relation  to  the  hereditary  casual  reveniies 

Attorwicy  ^^  *^®  crown  shall  not  extend  or  be  deemed  to  have  ex- 


Gknebal  tended  to  the  moneys  arising  from  the  sale  or  other 
Ontario,  position  of  the  lands  of  the  crown  in  any  of  her  Majesty's 
colonies."  The  phrase  '*  hereditary  casual  revenues  of 
the  crown  "  is  a  general  expression,  used  in  connection 
with  the  words  "  sale  or  other  disposition  of  the  lands 
of  the  crown,"  and  would  include  all  lands,  whether 
waste  lands  or  lands  falling  to  the  crown  by  escheat. 

Then  in  a  distinct  phrase  the  act  speaks  of  the  moneys 
arising  from  the  sale  oj  the  land.  Here  again  is  a  clear 
legislative  declaration  that  the  subject-matter  of  the 
lands  should  hereafter  be  left  under  the  exclusive  con- 
trol of  the  local  power.  And  surely  it  was  never 
intended,  in  the  ever  widening  and  deepening  current 
of  liberty  of  the  colonies,  that  the  management  of  these 
lands  should  continue  to  be  under  the  control  of  the 
Imperial  parliament. 

Then  again  escheat  is  not  a  revenue,  but  a  casual 
profit.  What  is  revenue  is  the  fruits  of  the  escheat 
Nor  were  escheats  ever  looked  upon  as  revenues  in  the 
sense  argued,  for  a  custom  had  grown  up  to  hand  over 
the  property  to  the  connections  of  the  person  who  had 
died ;  and  the  complaint  here  is  that  the  Local  Govern- 
ment have  dealt  diflferehtly  with  the  fund,  and  that  the 
whole  was  not  given  to  the  natural  son  of  the  deceased. 
If  that  be  so,  how  much  force  is  there  in  the  argument 
that  this  fund  was  considered  as  a  fund  for  paying  sal- 
aries of  the  judges,  or  that  Canada  must  depend  on 
these  revenues  to  pay  the  civil  list  ? 

It  is  also  contended  that  these  sums  fell  into  the  con- 
solidated revenue  fund ;  but  on  the  1st  July,  1867,  that 
fund  terminated,  for,  as  the  learned  counsel  for  the  ap- 
pellant had  to  admit,  the  legislative  power  over  all 
lands  was  by  the  B.  N.  A.  Act  vested  in  the  local  legis- 
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latare,not  conditionally  but  absolutely,  just  as  legisla-      ^^^ 
tive  powers  were  given  to  Canada  over  other  subject-    m^borb 
matters,  not  for  the  life  of  the  sovereign  and  five  years  ^ttorxet 
after,  but  for  ever.  Oexerau 

FOB 

The  principal  point,  the  proper  construction  of  the  £.    o.vtabio. 
N.  A.  Act,  remains  for  consideration.    There  can  be  no      "~" 
doubt  that  the  act  should  be  construed  with  due  con- 
sideration to  the  condition  of  the  different  parties  who 
entered  into  the  compact  oi  confederation. 

Here  when  it  is  intended  to  grapple  with  the  con- 
junction of  four  provinces  and  the  establishment  ot  sep- 
arate legislative  powers,  and  when  it  has  been  attempted 
to  deal  with  all  these  subject-matters  in  a  few  printed 
pages,  it  would  be  a  fatal  error  to  stick  to  the  letter  of 
the  act.  It  is  the  duty  of  this  court  to  look  around  in 
order  to  get  at  the  proper  construction  to  be  put  on  the 
different  paragraphs  of  the  act.  The  rule  of  general 
intent  and  the  rule  of  public  convenience  are  of  vital 
consequence  in  dealing  with  this  act. 

There  are  some  points  which  seem  tolerably  wi*ll 
admitted. 

1.  We  need  to  know  what  were  the  rights  of  the 
different  provinces  beforo  the  union,  because  it  is  neces- 
sary to  apprehend  where  these  rights  have  gone  If  it 
is  found  that  a  subject-matter  was  before  confederation 
a  proprietaiy  right  of  the  provinces,  it  must  be  found 
existing  in  one  of  the  identities  which  were  created. 
There  was  no  intention  to  surrender  what  had  been 
granted  by  England  to  the  provinces  before  confedera- 
tion, and  all  proprietary  rights  existing  before  confeder- 
ation must  after  confederation  exist  in  the  government 
either  of  Canada  or  the  provinces. 

2.  It  was  the  intention  that  each  of  the  provinces 

should  stand  upon  the  same  footing  as  to  constitutional 

as  well  as  proprietary  rights,  and  what  was  done  for 

Nova  Scotia  and  Neta  Brunswick  was  to  be  done  for 
37 
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J  88 1      Quebec  and  Ontario.    It  is  only  because  Ontario  and 
Ukbobr   Quebec  had  to  be  bom,  so  to  speak,  that  there  are  these 
Anotam  different  sets  of  powers.    If  that  leading  principle  of 
Ukkbrjil  construction  is  applied,  all  these  sections  can  be  made 
0.n?a\io.  to  harmonize  in  such  a  way  as  to  give  no  more  to  Onta- 
rio  and  Quebec  than  to  Nova  Scotia  and  New  Brunswick. 
Of  course,  it  is  not  meant  that  provincial  tenures  were 
to  be  assimilated,  but  what  is  meant  is  that  the  power 
to  deal  with  them  was  intended  to  be  the  same  in  each 
of  the  provinces. 

If  confederation  is  so  regarded,  the  construction  of  the 
B,  N.  A.  Act  involves  the  question :  What  is  the  real 
nature  of  the  union  ?  One  section  cannot  be  taken  by 
itself,  but  all  must  be  read  together  in  order  that,  by  a 
broad,  liberal  and  quasi-political  interpretation,  the  true 
meaning  may  be  gathered.  The  preamble  recites  the 
desire  for  federal  union,  etc.  Then  there  are  some  curi- 
ous provisions.  By  the  third  section  the  provinces  of 
Canada^  Nova  Scotia  and  New  Brunswick  are  to  be  one 
dominion  under  the  name  of  Canada ;  and  then  they  are 
divided  into  four  provinces.  Then  the  twelfth  section 
provides  that  "  all  powers,  authorities  and  functions 
which,  under  any  act  of  the  parliament  of  Great  Britain^ 
or  of  the  parliament  of  the  [Jnited  Kingdom  of  Oreat 
Britain  and  Ireland^  or  of  the  legislature  of  Upper  Canada^ 
Lower  Canada,  Canada,  Nova  Scotia  or  New  Brunswick, 
are  at  the  union  vested  in  or  exercisable  by  the  respective 
governors  or  lieutenant-governors  of  those  provinces, 
with  the  advice,  or  with  the  advice  and  consent  of  the 
respective  executive  councils  thereof,  or  in  conjunction 
with  those  coimcils,  or  with  any  number  of  members 
thereof,  or  by  those  governors  or  lieutenant-governors 
individually,  shall,  as  far  as  the  same  continue  in  exist- 
ence and  capable  of  being  exercised  after  the  union  in 
relation  to  the  government  of  Canada,  be  vested  in  and 
exercisable  by  the  Govemor-Greneral,  with  the  advice, 


VOL.  v.]     siJPRKkB  COUKT  dP  CANADA.  67§ 

or  with  the  advice  and  consent  of,  or  in  conjunction      ^^^^ 

with,  the  Queen's  Privy  Council  for  Canada,  or  by  the  Mkrcer 

Governor-General  individually,  as  the  case  requires,  j^ttorjiky 

subject  nevertheless  (except  with  respect  to  such  as  Gicxkral 

FOR 

exist  under  acts  of  the  parliament  of  Great  Britain  or  of  Ontario. 
the  parliament  of  the  United  Kingdom  of  Oreat  Britain 
and  Ireland)  to  be  abolished  or  altered  by  the  parlia- 
ment of  Canada^  The  sixty-fifth  section  vests  the  same 
powers  in  the  Lieutenant-Governors  of  0;*teno  and  Que- 
bec^ as  far  as  the  same  are  capable  of  being  exercised 
after  the  union. 

It  is  clear,  then,  that  whatever  might  have  been  done 
by  any  governor  fell  to  the  Qt)vernor-General  of  Canada 
if  the  subject-matter  related  to  the  Dominion  of  Canada, 
and  fell  to  the  lieutenant-governor  if  the  subject-mat- 
ter related  to  the  province.  There  is  nothing  said  of 
Nova  Scotia  and  New  Brunswick,  because  the  64th  sec- 
tion deals  with  them.  The  constitution  of  Nova  Scotia 
and  the  constitution  of  New  Brunswick  were  already 
created,  and  were  simply  continued.  Sections  64  and 
65  should  be  read  together,  for  if  Ontario  and  Quebec 
had  been  existing,  section  65  would  not  have  been 
inserted,  and  we  would  have  found  the  lieutenant-gov- 
ernors having  the  right  to  exercise  all  the  statutory 
IK)wer8  they  might  have  had.  If  the  powers  of  the 
lieutenant-governors  are  interpreted  by  section  65  alone, 
see  how  narrow  the  words  are.  The  constitution  of  the 
executive  authority  of  each  province  is  implied  from  the 
fact  of  its  existence  before  the  union.  All  the  provinces 
are  placed  upon  the  same  footing,  and  in  Ontario  and 
Quebec,  as  well  as  in  Nova  Scotia  and  New  Brunswick, 
the  ipower  of  dealing  with  all  subjects  which  Nova  Sco- 
tia and  New  Bruuswick  had  prior  to  the  union  was  con- 
tinued, subject  to  the  alterations  made  by  the  act.  The 
consequence  is  that  all  the  powers  existing  in  the  old 
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1881  provinces,  except  such  as  are  taken  away,  are  grafted 
MsRcxm  upon  the  new-born  provinces  of  Ontario  and  Quebec. 
ATToayKT  Then  there  is  the  distribution  of  the  legislative  bodies. 
Ukviiiul  It  is  quite  true  one  is  called  a  parliament  and  the  other 
ONTARIO,  a  legislature,  but  to  both  are  given  legislative  powers. 
There  is  a  general  legislative  power  in  the  parliament  of 
Canada,  but  the  old  province  of  Canada  had  larger  pow- 
ers than  the  parliament  of  Canada  have  now,  because 
the  power  of  the  Dominion  parliament  is  limited.  In 
section  91  a  general  phrase  is  used  excluding  certain 
subject-matters :  1st,  The  public  debt  and  property.  The 
"  public  debt "  is  defined  shortly  afterwards.  "  Prop- 
perty,"  also,  is  sufficiently  defined  in  the  act,  for  all  that 
is  given  to  Canada  must  be  found  in  the  act.  Thus 
Indian  lands,  SaOle  Island  and  particular  properties  are 
the  proi)erties  over  which  legislative  authority  is  given 
to  the  parliament  of  Canada.  True,  it  is  provided  that 
the  particulars  of  91  shall  over-ride  the  particulars  of 
section  92,  but  it  is  nowhere  provided  that  if  the  two 
conflict  the  latter  shall  be  superseded.  This  section  has 
been  wrongly  interpreted,  for  it  is  not  said  matters 
enumerated  in  section  91  shall  exclude  matters  enumer- 
ated in  92. 

There  is  another  mode  of  construing  these  sections ; 
it  is  to  interpret  them  as  you  would  an  ordinary  grant. 
It  is  admitted  that  there  is  a  general  provision  in  favour 
of  Canada  and  in  all  matters  not  granted  to  the  province, 
and  relating  to  the  peace,  order  and  good  government  of 
Canada,  the  power  is  there,  yet  it  is  not  a  power  more 
paramount  than  the  local  power  is  over  subject-matters 
granted  to  it.  Within  its  range  each  has  an  exclusive 
power.  Local  authority  is  legislative  in  its  character 
and  exclusive  within  its  bounds.  Among  the  branches 
of  subject-matters  granted  to  the  provincial  legislatures 
is  the  sale  and  management  of  public  lands.  It  is  said 
that  this  is  a  limited  power,  but  it  is  to  be  remembered 
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that  we  are  dealing  with  a  legislative  power,  and  it  does      ^^ 
not  seem  that  anything  has  been  left  out  or  excepted.    Mbbgbr 
The  intention  of  the  legislature  clearly  was  to  give  the  xttorkby 
local  authority  most  ample  power.  Gssbrxl 

Then  there  is  also  the  jurisdiction  over  "  property  and    Ontario. 
civil  rights,"  (which  give  their  chief  dignity  to  the  func-      """" 
tions  of  the  local   legislatures),  and  "  all  matters  of  a 
local  or  private  nature." 

In  section  P5  there  is  a  concurrent  power  over  emigra- 
tion.   This  is  the  only  subject-matter  over  which  there 
is  a  concurrent  power,  and  therefore  it  is  the  only  case      ' 
in  which  a  law  within  the  jurisdiction  of  the  local  legis- 
lature can  be  over-ridden  by  the  parliament  of  Canada. 

Now,  it  is  clear,  looking  at  the  whole  act,  that  there 
are  words  large  enough  to  shew  what  are  the  legislative 
powers  of  the  provinces  and  of  Canada  respectively  over 
lands.  To  Canada  belongs  property  consisting  of  Indian 
lands,  Sable  Island,  etc.,  and>to  the  provinces  all  public 
lands  and  the  timber  and  the  wood  thereon. 

Taking  up  the  act  in  its  order  we  come  next  to  sec- 
tion 102,  which  declares  that  "all  revenues  over  which 
the  respective  legislatures  of  Canada,  Nova  Scotia  and 
New  Brunswick,  before  and  at  the  union,  had  and  have 
power  of  approj^riation,  except  such  portions  thereof  as 
are  by  this  act  reserved  to  the  respective  legislatures  of  . 
the  provinces,  or  are  raised  by  them  in  accordance  with 
the  special  powers  conferred  on  them  by  this  act,  shall 
form  one  consolidated  revenue  fund,  to  be  appropriated 
for  the  public  seivice  of  Canada  in  the  manner  and  sub- 
ject to  the  charges  in  this  act  provided." 

Reliance  is  placed  by  the  other  side  on  this  section 
102,  and  it  is  said  here  is  a  revenue  over  which  the  local 
legislature  had  a  right  of  appropriation,  and  not  being 
reserved  to  them  in  the  act,  they  have  now  no  control 
over  it.  If  this  argument  is  correct,  it  would  equally 
embrace  the  proceeds  of  sale  of  all  the  lands,  for  the^ 
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1881      are  not  reserved — and  can  it  be  said  they  are  to  go  to 
Mbbobb   the  consolidated  revenue  fund  of  Canada  ?    Then,  how 

a™;skt  ^^  "  ^  ^^ff^^d  t^**  *^^  subject-matters  shaU  belong 
Gbnuul  to  the  local  legislatures  and  the  proceeds  of  the  same 
Ontahw.  belong  to  Canada  ?    Surely  it  was  not  necessary  when 
""■^      the  subject-matter  was  appropriated  to  the  province  to 
add  "  and  the  proceedst  hereof,  if  disposed  of  by  the 
local  legislatures."    Therefore,  if  it  should  be  held  that 
the  land  itself  is  under  the  control  of  the  local  legisla- 
ture, the  revenue  derived  therefrom  cannot  be  said  to 
come  within  section  102.    If  the  argument  is  good, 
then  the  court  will  hold  that  all  revenues  of  all  lands 
belong  to  the  consolidated  revenue  fund. 

Section  lOY  assigns  particular  assets.  Section  108 
gives  Canada  a  proprietary  interest  in  certain  proper- 
ties as  well  as  in  the  public  works.  So  that  time  and 
again,  when  dealing  with  lands  under  control  of 
Canada,  they  are  dealt  with  specifically.  Now,  section 
108  is  in  itself  enough.  There  the  particular  proper- 
ties which  go  to  Canada  are  found,  and  the  court  is 
asked  to  hold  that  property  not  then  given  to 
Canada  remained  with  the  province,  for  that  is  the 
irresistible  inference,  But  the  act  does  not  leave  the 
matter  to  rest  on  inference,  for  all  lands,  mines, 
minerals,  royalties  and  other  public  property  belonging 
to  each  province  are,  by  the  109th  and  117th  sections 
of  the  B.  N.  A.  Act,  declared  to  continue  to  belong  to 
such  province,  to  be  used  and  administered  by  the 
provincial  authorities  for  the  use  and  advantages  of  the 
provinces. 

Therefore,  reading  these  difierent  sections  together,  it 
is  manifest  that  Canada  got  such  property  as  was  ex- 
pressly given  to  her  and  the  provinces  kept  what  was 
not  given  to  Canada,  How  will  the  provinces  get  a 
revenue  from  these  lands,  if  not  by  sale,  licenses,  etc.? 
The  power  \q  de^l  with  thrift  is  full,  ample  c^nd  com* 
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plete,  and  the  scope,  sense  and  spirit  of  the  confedera-      l^^l 
tion  act  is  plain  and  obvious,  viz.:    That  all  lands    Msbcbr 
situate  within  a  province  in  respect  of  which  her  j^^^^'j^^^ 
Majesty  had  any  sort  of  right  or  interest  continued  to   Gkxeral 
belong  to  the  province,  with  the  exception  of  certain   OsrtARir^. 
lands  given  to  Canada.  —— 

It  would  be  absurd  to  suppose  that  authority  over 
the  whole  question  of  granting  and  transferring  pro- 
perty was  given  to  the  local  legislatures,  and  yet  one  of 
the  smallest  and  least  significant  matters  incident  to  it, 
that  of  escheats,  should  be  withheld.  Can  it  be  said 
such  a  little,  thwarting,  vexatious  question,  serving  no 
high  political  interest,  was  not  given  to  the  provinces, 
and  that  they  were  not  to  decide  whether  there  should 
be  an  escheat  or  not  ?  If  fit  to  deal  with  the  land,  then 
they  are  fit  to  deal  with  this  matter. 

It  has  already  been  said  that  this  is  not  a  preroga- 
tive right,  for  it  belonged  to  the  lord  and  had  to  be 
dealt  with  by  the  lord.  If  it  is  a  prerogative,  there 
are  prerogatives  of  a  higher  class  which  have  been 
handed  over  to  the  provincial  legislatures  and  to  which 
this  right  is  but  an  incident. 

Suppose  the  land  had  been  granted  after  1867  and 
there  is  an  escheat,  to  whom  does  it  belong  ?  Is  it  to 
Canada?  The  right  to  alter  tenure,  the  power  to 
legislate  over  the  subject-matter,  belongs  to  the  prov- 
inces, and  yet  it  is  contended  escheat  would  belong  to 
Canada.  This  is  said  to  be  a  petitio  principii ;  but  if 
we  find  in  the  provinces  before  confederation  i)ower  to 
deal  with  the  subject  and  this  power  is  continued,  there 
is  an  end  of  the  matter. 

The  question  is  not  one  of  any  personal  prerogative, 
but  it  is  simply  whether  the  attorney-general  for 
Canada,  who  is  responsible  to  parliament,  shall  advise 
as  to  the  mode  in  which  the  escheat  shall  be  applied,  or 
yp'hether   the    attorney-general   for   Ontario^    who  |§ 
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1831      responsible  to  the  people  of  Ontario,  shall  advise  as  to 

Mercer   what  shall  be  done  with  the  escheat.    To  hold  the 

.    ^'        former  view  involves  a  clashing  of  functions  and  of 

General  jurisdiction,  which  is  abhorrent  to  those  who  desire  the 

POR 

Ontario.  Welfare  and  peace  of  the  confederation. 
"■"•  The  question  to  be  decided  is:  What  executive 
authority  shall  control  this  subject-matter?  Public 
convenience  is  in  favour  of  escheated  property  being 
dealt  with  by  the  province  and  becoming  the  proi)erty 
of  the  province,  and  the  proper  way  is  to  leave  it  to 
that  authority  which  is  responsible  to  the  people  who 
are  interested  in  the  proper  administration  of  the  lands 
of  the  province. 

Mr.  Beihune,  Q  C,  followed  on  behalf  of  respondent : 
The  first  question  is,  What  is  escheat  ?  In  addition 
to  the  authorities  cited  by  the  other  side  I  refer  to 
Cruisers  Digest  (1),  where  it  is  thus  defined  by  Lord 
Mansfield,  in  his  judgment  in  Burgess  v.  Wheate,  there 
cited :  "  It  has  been  truly  said  that  on  the  first  intro- 
duction of  the  feudal  law,  this  right  was  a  strict  rever- 
sion—when the  grant  determined  by  failure  of  heirs, 
the  land  returned  as  it  did  on  the  expiration  of  any 
smaller  interest.  It  was  not  a  trust,  but  an  extinction 
of  a  tenure  ;  as  Mr.  Justice  Wright  .said,  it  was  the  fee 
returned."  The  same  learned  judge  further  on,  referring 
to  the  liberty  of  alienation,  which  was  given  to  tenants, 
says  :  **  As  soon  as  the  liberty  of  alienation  was  allowed 
without  the  lord's  consent,  this  right  became  a  caducary 
succession,  and  the  lord  took  as  ultimus  htsres.'' 

In  Ontario  and  in  the  former  province  of  Upper 
Canada,  all  lands  were  holden  directly  of  the  crown  in 
free  and  common  socage.  It  is  quite  clear  that  escheat 
applied  to  lands  held  in  socage.  At  page  40 1  of  the 
same  volume  of  Cruise,  it  is  said  "All  lands  and  iene'^ 

(1)  4th  edition,  pugo  401;  title  30,  section  2^. 
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ments  held  in  socage,  whether  of  king  or  subject,  are      ^^^^ 
liable  to  escheat."  Merger 

There  seems  no  doubt  upon  all  the  old  authorities  a^o^j^ey 
that  the  right  of  the  crown  lo  escheat   was  strictly  a  General 

FOR 

species  of  reversion.      My   learned  friends  upon  the    Ontario. 

odier  side  ha»'o  spoken  ol  an  estate  in  fee  simple  in  land 

as  if  that  were  the  land  itself.    An  estate  in  fee  simple 

is  the  largest  estate  which  can  be  granted,  but  the  lord, 

who  in  Canada  is  the  crown,  notwithstanding  a  grant 

in  fee  simple,  still  retains  a  reversion  which  is  called 

an  escheat.     Once   an  escheat  took  place,  it  operated 

to  extinguish  the  title  of  the  grantee,  the  tenure   of 

the  grantee  came  to  an  end. 

Assuming  that  so  far  I  am  correct  as  to  the  nature 
and  effect  of  an  escheat,  let  me  apply  it  to  the  matter 
in  question;  and  first  let  mo  apply  it  to  a  case  of 
escheat  upon  lands  granted  by  Letters  Patent  of  the 
province  of  Ontario  since  confederation.     We  assume 

• 

that  on  the  1st  day  of  July,  1867,  the  crown  was 
possessed,  for  the  province  of  Ontario  and  its  use,  of  a 
lot  of  land  which  had  passed  to  that  province  under 
section  109,  of  the  B.  JV.  A.  Act,  which  is  in  the 
woyds  following:  "All  lands,  mines,  minerals  and 
royalties  belonging  to  the  several  provinces  of 
Canada,  Nova  Scotia  and  New  Brunswick  at  the  union, 
and  all  sums  then  due  or  payable  for  such  lands,  mines, 
minerals,  or  royalties,  shall  belong  to  the  several 
provinces  of  Ontario,  Quebec,  Nova  Scotia  and  New 
Brunswick  in  which  the  same  are  situate  or  arise,  sub- 
ject to  any  trusts  existing  in  respect  thereof,  and  to  any 
interest  other  than  that  of  the  province  in  the  same." 
Before  confederation  that  land  was  vested  in  her 
Majesty ;  she  held  it  for  the  use  of  the  former  province 
of  Canada  ;  after  confederation  she  held  it,  but  for  the 
use  of  the  province  of  Ontario.  Nothing  in  the  act  had 
divested  her  Majesty  of  the  title  to  these  lands.    The 
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1881      same  B.  N.  A    Act  conlinned  certain  laws  in  force, 

3(iKRceR   under  which  her  Majesty,  through  the  instrumentality 

ArroRXBT  ^^  *^®  commissioner    of  crown  lands,  was  enabled 

Gbnkbal  to  make  a  grant  of  this  land.    The  grant  is  made 

Ontario,  under  the  Great  Seal  of   the   Province  of    Ontario. 

We  assume  a  grant  in   fee  simple.    After  this  grant 

there  would  remain  in  her  Majesty  her  reversionary 
right  in  this  estate.  This  reversionary  right  her  Majesty 
would  hold  for  the  benefit  of  the  province  of  Ontario. 
It  could  not  be  that,  while  the  land  before  being  granted 
was  held  by  her  Majesty  for  the  use  of  the  province  of 
Ontario,  yet  upon  or  after  the  grant  in  fee  simple  the 
reversionary  estate  would  be  held  by  her  Majesty  for 
the  use  of  the  Dominion  of  Canada ;  nothing  in  the  act 
would  warrant  an  inference  that  that  reversionary 
interest  should  thus  be  disposed  of.  That  being  so,  it 
would  appear  that,  in  the  event  of  the  failure  of  the 
title  of  the  grantee,  in  such  a  case  as  I  have  put,  and  in 
the  event  of  his  dying  intestate,  her  Majesty  in  behalf 
of  Ontario,  would  become  entitled  to  the  land,  for  the 
use  of  Ontario. 

The  next  question  that  arises  is,  whether  there  is  any 
difference  between  a  case  in  which  a  grant  has  been 
made  by  the  crown  in  the  former  province  of  Canada 
before  confederation,  and  a  grant  made  by  Ontario  since 
confederation,  in  reference  to  the  right  of  Ontario  to  the 
escheat  ?  I  submit  that  there  is  nothing  in  the  B. 
N.  A.  Act  which  indicates  the  slightest  difference 
between  these  two  cases.  Under  section  109,  all 
lands,  mines,  minerals  and  royalties  which  belonged 
to  Canada  passed  to  the  provinces  of  Ontario  and  Quebec. 
The  term  land  would  include,  I  apprehend,  any  interest 
in  land  which  the  crown  might  have  had.  The  rever- 
sionary right,  called  escheat,  is  certainly  an  interest  in 
land.  It  is  only  a  question  of  degree  between  that  kind 
of  revereionary  interest,  an4  the  yeyersionary  interest 
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which  the  crown  possesses  expectant  upon  the  deter-      ^^1 
mination  of  a  term  for  years.    Where  the  crown  had,  as    Mksobs 
in  many  instances  it  had,  made  grants   for  terms  of  ^^oij^gy 
years,  it  might  as  well  be  argued  that  the  reversion  of  GuNKirAL 

FOR 

the  crown  would  not  pass  to  the  province  of  Ontario   Oxtario. 

because  it  could  not  be  said  that  that  province  had  the      

land ;  it  had  only  the  reversionary  interest  in  the  land, 
expectant  upon  the  determination  of  the  term. 

Another  reason  why  I  submit  this  escheat  passes  to 
the  crown  is,  that  it  is  a  matter  appertaining  to  the 
title.  It  is  quite  clear  that  under  the  terms  **  property 
and  civil  rights,"  in  section  92  of  the  B.  N. 
A.  Act,  section  13,  a  provincial  legislature  might  by 
an  act  abolish  escheat  as  an  incident  of  tenure ;  it  might 
provide  that  the  whole  land  should  be  granted,  and 
that  the  crown  should  never  under  any  circumstances 
assert  title  to  the  property  which  it  had  once  granted  ; 
and  such  a  law,  if  not  disallowed,  would  be  valid.  It 
is  argued  on  the  other  side,  that  under  section  102  of 
the  B.  N.  A.  Act,  this  escheat  passes  as  one  of  the 
"revenues"  over  which  the  legislature  of  Canada 
had  power  of  appropriation  before  confederation.  I 
submit,  hovever,  that  the  nature  of  the  revenue  must 
be  taken  into  account  in  determining  what  is  meant  by 
the  term  "  revenue,"  in  section  102.  Before  confedera- 
tion the  crown  lands  were  sources  of  revenue  ;  and  it  is 
quite  clear  that  under  that  term,  in  section  102,  the 
crown  lands  did  not  pass. 

To  remove  any  doubt  upon  this  point,  section  lit, 
says: — "The  several  provinces  shall  retain  all  their 
respective  public  property  not  otherwise  disposed  of  in 
this  act,  subject  to  the  right  of  Canada  to  assume  any 
lands  or  public  property  required  for  fortifications  or 
for  the  defence  of  the  country." 

From  the  two  sections  109  and  117,  it  seems  reason- 
ably Ql?ar  that  it  ought  to  be  presumed  that  this  prop- 
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^881      erty  belongs  to  the  province,  unless  it  comes  clearly 
Mbrobr   within  that  assigned  to  the  Dominion. 
Attobkky      ^^^  *^^®  solution  of  this  question  is,  that  there  was 
Gbnbbal  a  division  of  the  assets  between  the  Dominion  and  the 

FOB 

Ontario,  provinces,  and  (having  reference  to  the  general  terms 
""^  employed)  your  lordships  ought  to  hold  ihat  escheated 
property  falls  on  the  provincial  side  of  the  division.  If 
you  look  at  the  power  which  was  given  to  deal  with 
*'  property  and  civil  rights,'*  and  to  deal  with  lands,  it 
is  more  in  accordance  with  the  spirit  of  the  act  to  hold 
that  escheats  were  intended  to  pass  to  the  provinces 
than  that  they  should  remain  with  the  Dominion.  All 
the  lands  and  interests  in  land  which  are  reserved  to 
the  Dominion  are  described  in  section  108.  When  you 
look  at  the  term  "  revenues,"  as  employed  in  that  act, 
as  descriptive  of  what  should  belong  to  the  Dominion, 
none  of  the  revenues  intended  seem  to  include  revenues 
from  lands  (except  those  derived  from  public  works.) 

The  other  side  argue  that  this  is  a  prerogative  right, 
and  that  none  of  the  prerogatives  of  her  Majesty  belong 
to  the  provinces.  I  submit  that  the  prerogatives  of  the 
crown,  so  far  as  necessary  to  carry  out  matters  to  be 
executed  by  the  provincial  authorities,  have  passed 
under  the  J3.  N.  A.  Act  to  the  province,  and  are  to  be 
executed  by  the  lieutenant-governor  as  the  proper  rep- 
resentative of  her  Majesty. 

It  has  been  assumed  by  the  other  side  that  the  execu- 
tive authority  of  the  Queen  does  not  extend  to  provin- 
cial matters,  but  that  a  new  kind  of  executive  has  been 
created,  which  is  not  part  of  the  executive  power  of  her 
Majesty,  but  is  a  statutory  right  which  has  been  created 
and  vested  in  the  lieutenant-governor.  This  view,  I 
submit,  is  erroneous.  Turning  to  the  9th  section  of  the 
B.  N.  A.  Act  you  will  find  it  declared  that  "  the  execu- 
tive government  of  and  over  Canada  is  hereby  declared 
to  continue  and  be  vested  in  thd  Queen,"     The  9Jr^xi^ 
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ment  of  the  other  side  mast  narrow  that  section  to  mean      ^^^^ 
over  Canada  as  a  body  politic  or  as  a  subject  of  federal    ji^^kr 
government ;  so  that  while  the  executive  authority  of  ^ttornky 
the  Queen  qua  Dominion  matters  extends  over  the  whole   Okneeal 

FOR 

of  the  Canadian  territories,  as  to  provincial  matters  it  is   Ontario. 

not  anywhere  to  be  found  in  any  of  the  provinces.    It      

would  certainly  require  very  strong  words  to  abolish 
the  prerogative  right  of  her  Majesty  as  to  any  matter  in 
respect  of  which  it  existed  before  confederation.  I 
submit  that  the  true  construction  is  that  the  executive 
authority  of  the  Queen  continues,  and  was  to  be  carried 
out,  in  every  part  of  Canada  after  confederation,  by  the 
Governor-Grf^neral  in  respect  of  Dominion  matters  and 
by  the  lieutenant-governors  as  her  representatives  in 
provincial  matters,  precisely  as  such  executive  authority 
existed  before  confederation.  I  call  attention  to  the 
words  "of  and  over  Canada''  The  words  "of  and 
o^'cr"  would  be  quite  unnecessary  if  the  section  meant 
merely  that  the  executive  x>ower  of  Canada^  as  the  sub- 
ject of  Dominion  government,  should  continue  in  the 
Queen ;  the  words  "  over  Canada  "  would  have  no  mean- 
ing if  they  did  not  apply  to  Canada  territorially,  and 
thus  include  within  Canada  the  provinces  and  their 
executive.  I  think  that  under  the  preceding  sections 
this  is  reasonably  plain.  Looking  at  section  8,  it  is 
quite  clear  that  one  dominion  was  to  be  formed  under 
the  name  of  Canada ;  and  by  section  4,  Canada  shall  be 
taken  to  mean  Canada  as  constituted  under  this  act. 
unless  it  is  otherwise  expressed  or  implied.  By  section 
6,  Canada  is  divided  into  four  provinces ;  but  that 
division  into  provinces  is  quite  consistent  with  the  con- 
tinued existence  of  the  prerogative  over  these  provinces, 
to  be  executed  in  matters  as  to  which  the  new  provincial 
governments  were  to  be  agents. 

I  suppose  we  may  look  to  the  headings  which  pre- 
cede the  various  sections ;  and  looking  at  these,  it  is 
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1881  quite  clear  that  the  words  "  executive  jwwer,"  which 
Mbsobr  precede  section  9,  are  describing  the  same  kind  of  thin^ 
Attorney  "^^^^^  ^^^  words  "executive  i)ower "  that  precede 
asNEBAL  section  58  (as  to  lieutenant-governors)  describe.  When 
Ontario,  you  come  to  provincial  constitutions,  beginning  at 
section  58,  you  find  these  words :  "  Provincial  consti- 
tutions," **  Executive  power."  Then  you  find  by  section 
58,  that  there  is  to  be  an  officer  called  a  lieutenant-gov- 
ernor appointed  by  the  Governor-General  of  Canada,  by 
instrument  under  the  great  seal  of  Canada,  and  that 
lieutenant-governor  is  to  hold  office  during  the  pleasure 
of  the  Governor-General,  subject  to  removal  for  cause. 
It  is  not  said  whose  "  officer  *'  he  is.  The  appointment 
is  made  by  the  Governor-General  under  the  great  seal  of 
Canada  and,  I  assume,  in  her  lilajesty's  name.  This 
officer  is  to  exercise  the  executive  power  necessary  to 
carry  out  that  part  of  the  government  committed  to  the 
province.  It  is,  I  submit,  a  part  of  the  same  executive 
power  which,  under  section  9,  is  declared  to  continue 
and  be  vested  in  the  Queen.  None  of  the  sections 
which  deal  with  the  executive  of  the  provinces  contains 
a  line  that  shews  it  was  intended  to  transfer,  in  pro* 
vincial  matters,  that  power  which  had  formerly  existed 
in  her  Majesty  as  a  matter  of  prerogative,  to  the  Gov- 
ernor-General. It  cannot  be  argued  that  it  was  intended 
to  transfer  it  to  the  Governor-Grencral,  for  he  has  no 
duties  in  connection  with  the  provinces,  except  the  con- 
sideration of  the  question  of  allowance  or  disallowance 
of  laws.  The  other  side  are  driven  to  argue  that  this 
part  of  the  prerogative  has  been  extinguished.  Why 
should  that  be  assumed  ?  All  these  [prerogative  rights 
existed  for  the  benefit  of  government,  and  because  they 
were  thought  necessary  to  such  government.  If  neces- 
sary to  the  proper  carrying  on  of  government  in  the  old 
provinces,  why  should  it  now  be  thought  unnecessary  ? 
Under  section  65,  all  the  statutory  powers  and  funo- 
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tions  which  were  formerly  possessed  by  the  lieutenant-      1^81 
governors  o{  Upper  2Lnd.  Lower  Canae/a. under  Canadian    Mbboer 
or  Imperial    statutes,  are  declared  to  be  exercisable  j^txokxey 
by  the  lieutenant-governors  of  Ontario  and  Quebec.    I    Cjeneeal 
submit  that  there  can  be  no  doubt  that  under  the  Upper   Oxtakio. 
Canada  and  Lower  Canada  constitutions,  which  preceded 
the  union  of  1840,  the  lieutenant-governors  were  the 
proper  depositories  of  the  "  prerogative,"  so  far  as  it 
appertained  to  the  Government  of  the  two  provinces  of 
Upper  and  Lower  Canada;  and  these  are  still  to  be 
exercised  after  confederation  by  the  lieutenant-governors 
of  these  two  provinces,  in  the  same  way  as  they  had 
been  exercised  by  former  lieutenant-governors. 

Then  under  section  6 1,  the  constitution  of  the  execu- 
tive authority  in  Nova  Scotia  and  New  Brunswick  was 
to  continue  as  it  existed  at  the  union,  until  altered  by 
the  authority  of  the  B.  N,  A.  Act.  It  cannot  be  doubted 
that  before  confederation  the  lieutenant-governors  of 
Nova  Scotia  and  New  Brunswick  respectively  possessed 
the  right  as  representatives  of  her  Majesty  to  execute 
the  prerogatives  necessary  to  colonial  government.  If 
this  be  so,  then  it  would  follow,  under  section  64,  that 
these  prerogative  rights  continued  in  these  two  lieuten- 
ant-governors ;  and  the  whole  scope  of  the  B.  N.  A. 
Act  shews  that  there  was  not  intended  to  be  any  differ- 
ence in  the  powers  of  the  lieutenant-governors  of  the 
various  provinces. 

The  reason  why  the  B.  N.  A.  Act  is  silent  about  the 
exercise  of  these  prerogatives  by  the  lieutenant- 
governors  is  very  obvious.  It  is  quite  clear  that  the 
Gbvemor-G-eneral  is  under  the  act  made  the  deputy  of 
the  Queen,  and  that  the  Governor-General  is  enabled  to 
appoint  a  further  deputy  of  the  Queen  for  certain  provin- 
cial purposes.  That  deputy  is  called  a  lieutenant- 
governor.  He  is  appointed  by  an  instrument  in  the 
name  of  her  Majesty,  and,  consistently  with  the  law  as 
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ASSl      to  the  execution  of  powers,  it  seems  quite  plain  that  if 

Mkhcer   the  Grovemor-Grcneral  is  an  officer  of  her  Majesty,  his 

AiTORXBY  <l®P^^y  is  also  an  officjcr  of  her  Majesty  as  to  the  pre- 

Gexkral  rogativo  of   her  Majesty   in  convoking  the  House  of 

FOR 

Ontario.  Assembly  and  in  other  matters.  By  section  82  it  is 
said  that  the  lieutenant-governors  of  Ontario  aiid 
Quebec  shall  from  time  to  time,  in  the  Queen's  name, 
by  instrument  under  the  great  seal  of  the  province, 
summon  and  call  together  the  legislative  assembly  of 
the  province.  By  section  72  the  legislative  council  of 
Quebec  is  to  be  constituted  of  persons  to  be  appointed 
by  the  lieutenant-governor,  in  the  Queen's  name,  by 
instrument  under  the  great  seal  of  Queb?c.  By  section 
75,  60  often  as  a  vacancy  shall  occur  the  lieutenant- 
governor,  in  the  Queen's  name,  is  to  fill  it. 

It  is  said  on  the  other  side  that  section  82  found  ita 
way  into  the  act  by  inadvertence.  This  assumption, 
I  apprehend,  cannot  for  a  moment  be  entertained. 
Those  who  make  it  must  also  account  for  sections  72 
and  75  having  found  their  way  into  the  act  in  the  same 
way.  But  it  is  quite  plain  why  these  sections  are 
there.  By  section  88,  the  constitution  of  the  legislature 
of  each  of  the  provinces  of  Nova  Scotia  and  New  Bruns- 
wick was  declared  to  be  continued  as  it  existed  at  th? 
time  of  the  union  until  altered;  and  the  House  of 
Assembly  of  New  Brunswick  was  to  continue  undis- 
solved. The  reason  why  the  House  of  Assembly  and 
legislative  councils  of  old  Canada  could  not  be  con- 
tinued was  because  of  the  division  of  Canada  into  the 
two  provinces,  Ontario  and  Quebec ;  and  it  became 
therefore  necessary  to  provide  for  the  creation  of  Houses 
of  Assembly  for  these  two  provinces ;  but  it  is  impos- 
sible for  a  moment  to  contend  that  the  constitutions  of 
the  four  provinces  were  intended  le  be  in  any  respect 
different.  If  they  were  the  same,  it  follows  that  the 
prerogatives  proper  for   the  execution    of  provincial 
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government  are   to  be  exercised  by  the  lieutenant-      ^^^ 
governors.  Mkrokr 

Take  another  prerogative,  namely,  the  prerogative  of  j^„orkrt 
jubtice.  It  is  quite  clear  that  the  administration  of  Gbnerai. 
justice  in  the   province,   including  the   constitution,    Ontario. 

maintenance  and  organization  of   provincial   courts      

both  of  criminal  and  civil  justice,  is  committed  to  the 
provinces.  Courts  of  criminal  as  well  as  civil  juris- 
diction have  been  created  in  Ontario  by  the  provincial 
legislature.  Are  not  these  courts  her  Majesty's  courts  ? 
Boes  not  the  process  of  these  courts  run  in  the  name  of 
her  Majesty  ?  If  the  prerogative  of  justice  is  not  to  be 
invoked  in  aid  of  the  provincial  courts,  what  authority 
is  there  for  the  administration  of  justice  in  her 
Majesty's  name  ?  Was  it  not  intended  by  the  framers 
of  this  act  that  her  Majesty's  prerogative  of  justice 
should  continue  in  the  courts  established  by  the  pro- 
vincial legislatures,  just  as  if  these  courts  had  been 
established  by  the  Imperial  parliament  ? 

For  these  reasons  I  submit  that  the  judgment  ap- 
pealed against  should  be  affirmed. 

Hon.  Mr.    Loranger^    Q-C,    followed   on  the  same 
Bide,  on  behalf  of  the  province  of  Quebec  : 

The  right  in  question  is  a  common  law  right  which 
ought  to  be  governed  by  local  laws.  This  right  is 
called  by  different  names ;  sometimes  it  is  called  an 
escheat,  sometimes  a  reversion,  and  sometimes  a  droit 
de  dishirence.  It  is  nothing  else  than  a  fiscal  right  en- 
grafted upon  the  law  of  succession.  Society  being 
originally  proprietor  of  all  lands,  they  revert  to  society 
if  the  owner  dies  without  heirs.  The  sovereign  chosen 
by  society  holds  the  land  in  trust  for  the  people,  as  a 
fidei  commissum.  The  civil  law  theory  of  vacant 
property  is  this  :  If  a  man  gave  up  property  with  the 
intention  that  some  one  should  take,  that  person  was 
entitled  to  it,  while  if  he  abandoned  it  for  the  sake  and 
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ceded  to  England?     Chitty  on  Prerogatives  (1)   dis-      1881 
tinctly  says  it  must  be  settled  by  local  laws.    Then  it    Muobb 
was,  and  is,  perfectly  competent  in  this  country  for  our  a  ^JJU^w 
local  legislatures  to  deal  with  this  subject-matter.  There  Gbnbbal 
was  the  droit  d^aubaine^  which  formerly  went  to  the   Ontario. 
king,  but  this  has  been  done  away  with  by  legislation. 

I  contend  that  if  the  Dominion  Parliament  have  no 
legislative  authority  over  the  subject-matter,  it  must 
go  to  the  provinces.  It  also  falls  under  their  control 
under  the  words  "  proi)erty  and  civil  rights."  And  I 
say,  that  as  a  maxim  of  international  law  the  right  of 
legislation  over  a  subject  belongs  to  the  government 
under  whose  control  the  subject-matter  happens  to  be. 

Lex  rei  siUe  must  prevail,  even  if  the  Confederation 
Act  did  not  say  so  in  so  many  words.  And  this  princi- 
ple, viz.,  that  escheat  should  be  regulated  by  the  laws 
relating  to  property,  is  not  peculiar  to  the  law  of  Canada, 
for  both  Blackstone  and  Chitty  treat  this  subject-matter 
under  the  heading  of  "  the  laws  relating  to  the  trans- 
mission of  property." 

If  the  local  legislature  has  legislative  powers  over 
property,  escheated  property  must  belong  to  the  local 
and  not  to  the  federal  government.  A  great  part  of 
the  argument  on  the  other  side  was  for  the  purpose  of 
shewing  that  the  crown  had  not  parted  with  its 
prerogative,  yet  it  must  be  admitted  that  the  sovereign 
is  no  longer  in  the  personal  enjoyment  of  this  right, 
and  that  it  belongs  now  either  to  the  federal  govern- 
ment or  the  local  government. 

I  contend  that  it  belongs  to  the  local  government, 
because  it  is  a  subject-matter  over  which  the  province 
has  legislative  powers,  otherwise  you  would  have  to 
conclude  that  the  federal  government  could  own 
property  within  the  provinces  which  the  local  legisla- 
tures by  legislation  could  take  away. 

(1)  Ch.  3,  p.  25. 

88i 
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1S81  It  having  been  established  that  the  right  of  escheat 
MnTcB  being  governed  by  the  law  of  property,  namely,  by  the 
Attobkbt  ^*^  ^^  succession,  must,  of  necessity,  fall  under  the  con- 
OnriKAL  trol  of  the  provinces,  vested,  by  the  18th  paragraph  of 
OvvAEio.  the  92nd  section  of  the  B.  N.  A.  Act,  with  the  power 
of  legislation  over  "  property  and  civil  rights,"  it  fol- 
lows that  as  a  consequence  all  public  proi>erty,  which 
at  the  time  of  confederation  belonged  to  these  provinces 
and  which  became  subject  to  provincial  legislation, 
must  equally  belong  to  them. 

If  the  Confederation  Act  had  been  silent  upon  this 
power,  escheated  property  would  have  gone  to  the 
local  govenunent  on  the  ground,  as  I  contend,  that  a 
true  interpretation  of  the  federal  compact  is,  that  all 
lowers  not  specially  conferred  by  it  have  devolved 
upon  the  provinces. 

In  entering  into  the  federal  compact,  the  provinces 
did  not  resign  any  of  their  respective  constitutions, 
powers,  property  and  revenues  to  the  federal  authority 
in  such  a  way  as  to  vest  it  with  them  to  their  entire 
exclusion ;  in  a  word,  they  never  intended  to  renounce, 
and  in  fact  never  did  renounce,  their  distinct  and 
separate  existence  as  provinces,  when  becoming  part  of 
the  confederation;  this  separate  existence,  their  auto- 
nomy, constitution,  revenues,  property,  rights,  powers 
and  prerogatives,  they  expressly  preserved  for  all  that 
concerns  their  internal  government;  and  by  forming 
themselves  into  a  federal  association  under  political  and 
legislative  aspects,  they  formed  a  central  government 
for  inter-provincial  objects  only.  Far  from  the  federal 
authority  having  created  the  provincial  powers,  it  is 
from  these  provincial  powers  that  has  arisen  the  fed- 
eral government,  to  which  the  provinces  ceded  a  por- 
tion of  their  rights,  property  and  revenues. 

At  the  time  of  confederation,  all  legislative  and  ex- 
ecutive power,  legal  attributes,  public  property  and 
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revenues  that  are  now  the  appanage  of  the  central      18SI 
govemment  and  of  the  provinces,  belonged  incontesta-    Heborr 
bly  to  the  latter.    The  federal  compact  did  not  create  a  j^ttombt 
single  new  power.    The  part  now  belonging  to  the  OKsmRxt 
federal  govemment  was  taken  from  the  provinces  to   ovtauio. 
be  conferred  upon  this  former  power.  "•**• 

The  powers,  in  particular,  that  are  granted  by  sec- 
tion 91  to  the  Dominion  parliament,  had  theretofore 
formed  part  of  the  powers  of  the  provinces,  in  common 
with  those  mentioned  in  section  92,  which  remain 
within  the  jurisdiction  of  the  provinces.  These  powers 
have  been  divided.  Those  conferred  upon  the  federal 
parliament  were  given  to  it,  and  those  left  to  the  pro- 
vincial legislatures  they  merely  retained.  Then,  all 
that  has  not  been  vested  in  the  federal  government, 
remains  with  the  provinces ;  and  again,  in  the  distribu- 
tion of  powers  made  by  these  two  sections,  whatever  bo 
their  wording,  the  general  rule  is  the  provincial  juriS" 
diction,  and  the  exception  the  federal. 

The  same  rule  applies  to  the  distribution  of  the  pro- 
perty ;  all  belonged  to  the  provinces  at  the  time  of  con- 
federation, and  the  [federal  govemment  has  no  share, 
except  what  has  been  given  to  it.  There  again,  the 
general  rule  is  in  favour  of  the  provinces,  and  the  ex- 
ception is  in  favour  of  the  federal  govemment. 

The  authority  of  the  lieutenant-governors,  within 
the  limits  of  their  jurisdiction,  is  on  an  equality  with 
the  authority  of  the  Qt)vernor-General.  Both  are, 
within  their  respective  spheres,  representatives  of  the 
Queen,  the  former  in  the  provincial,  the  latter  in  the 
federal  sphere.  It  is  true  that  the  lieutenant-governor 
is  appointed  by  the  Governor-General,  but  it  is  in  the 
name  of  the  Queen  that  he  is  so  appointed,  and  as  her 
agent  or  representative.  In  his  official  acts,  it  is  the 
Queen  whom  he  represents  and  in  her  name  that  he 
acts. 
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1881  The  relations  between  the  provinces  and  the  Im- 

MsioBs  penal  Grovemment  remain,  after  the  union,  what  they 
AnoKiTBT  ^^^^  before.  The  Queen  forms  part  of  the  legislature 
GiaiBRAL  of  each  province,  by  the  intermediary  of  the  lieutenant- 
OvTAsio.  governor ;  it  is  in  her  name  that  the  houses  are  called 
and  prorogued  and  that  the  laws  are  assented  to.  The 
sole  change,  in  this  respect,  consists  in  the  disallow- 
ance and  disapproval  of  provincial  acts,  which  is  made 
by  the  Gk>venior-Q^neral,  but  this  is  not  a  legislative 
act. 

The  executive  government  resides  in  the  person,  of 
the  lieutenant-governor,  as  the  first  magistrate  of  the 
province,  and  here  again  he  acts  as  the  representative 
of  the  Sovereign. 

It  is  the  same  with  the  concession  of  the  revenue  to 
the  federal  government  as  with  legislative  jurisdic- 
tion and  public  property;  here  again,  the  public 
treasury  belonging  to  the  provinces  was  divided  to 
make  a  budget  for  the  federal  government,  the  re- 
mainder was  left  with  the  provinces. 

The  consequences  to  result  from  the  solution  of  this 
conflict  between  the  provincial  and  federal  claims  are 
of  great  importance  to  the  provinces,  and  particularly 
to  the  province  of  Quebec.  In  fact,  if  the  federal  pre- 
tensions prevail,  and  the  principle  of  the  inferiority  of 
the  provinces  and  the  subordination  of  their  legisla- 
tures to  the  federal  power  is  well  founded,  less  than 
fifty  years  will  see  their  absorption  in  the  central 
government ;  and,  the  annihilation  of  local  govern- 
ments having  done  away  with  the  necessity  of  their 
existence,  the  federal  government  will  give  place  to 
that  legislative  union  which  is  so  justly  dreaded  by  the 
province  of  Quebec^  whom  I  represent.  Although  hav- 
ing no  material  and  direct  interest  in  the  suit,  the 
consequences  of  an  unfavourable  result  might  so  pre- 
judicially afiect  its  political  condition  th     it  thought 
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it  proper  to  join  with  the  province  of  Ontario  in  as-      ^881 
setting  their  common  claim  to  the  present  right  of   Ifuton 
escheat  or  droit  de  d4sMrence.  ATTowmr 

To  thoroughly  understand  the  nature  and  extent  of  C^»»bal 
the  powers  and  limits  of  the  jurisdiction  of  the  Ortabio 
federal  parliament  and  of  the  local  legislatures,  a 
precise  knowledge  of  their  political  situation  at  the 
time  of  confederation  and  of  the  powers  of  their 
legislatures,  is  necessary.  Integral  portions  of  the 
British  Empire  for  upwards  of  a  century.  United  Canada^ 
Nova  Scotia  and  New  Brunswick,  to  which  at  first  was 
limited  the  federal  compact,  each  possessed,  under  the 
guarantee  of  England,  whose  power  was  felt  rather  in 
protecting  than  in  coercing  them,  an  independent  and 
almost  sovereign  constitution. 

This  constitution,  modelled  on  the  British  eonstitu- 
tion,  left  them  the  absolute  government  of  the  inter- 
nal affairs  of  the  province,  the  control  of  their  public 
funds,  the  enjoyment  of  their  property,  and  the  dis- 
I>osal  of  their  revenues  of  all  kinds ;  even  the  terri- 
torial revenues  which  had  been  exchanged  for  a  civil 
list.  Within  the  sphere  of  their  i>owers,  their  legislir 
tures  or  provincial  parliaments,  under  the  aegis  of  the 
principles  of  responsible  government,  worked  freely ; 
and  their  internal  action  was  not  under  the  control  of 
any  foreign  i>ower. 

These  provinces,  each  of  which  was  clothed  with  the 
totality  of  the  powers  now  possessed  separately  by  the 
federal  and  local  government,  were  therefore  in  the 
enjoyment  of  their  complete  political  and  legislative 
autonomy. 

These  constitutions,  rights,  and  powers,  and  this 
autonomy,  were  guaranteed  to  them  by  treaties,  and 
Imperial  laws  which,  in  the  relations  between  the 
British  Government  and  the  colonies,  have  the  force  of 
treaties.    The  constitution  of  the  united  provinces  of 
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18S1      Upper  and  Lower  Canada  (to  speak  only  of  these  two 

Hbbou   provinces)  had  been  granted  to  them  by  the  Union  Act 

a™«.t  ^f  ^840  ;  and  tho  constitutions  which  each  had  enjoyed 

QnuAL  for  three-quarters  of  a  century  (with  the  suspension  of 

OxTAsio.  ft  f^w  years  in  the  case  of  Lower  Canada)  had  come  to 

them  by  the  Constitutional  Act  of  1*791,  not  repealed 

by  the  Union  Act  of  1840,  but  simply  modified  to  make 

it  harmonize  with  the  union  of  the  provinces  and  the 

new  system. 

It  is  therefore  to  the  Constitutional  Act  of  1791  that 
we  must  look  for  the  origin  of  the  powers  of  the  1^^* 
latures  oi  the  provinces  of  Canada^  which  were  in  force 
at  the  time  of  confederation,  modified  as  has  just  been 
stated.  These  powers,  with  the  reserve  of  Imperial 
interests,  were  unlimited,  and  extended  to  every  species 
of  legislation,  whether  public  or  private,  necessary  for 
the  good  government  and  welfare  of  the  country. 
Thus,  as  already  stated,  it  extended  to  all  the  objects  o( 
legislation  now  divided  between  the  federal  parlia- 
ment and  the  local  legislatures. 

A  right  or  a  power  is  not  taken  away  from  a  nation 
or  an  individual,  except  by  a  law  which  revokes  it,  or 
by  a  voluntary  abandonment.  Is  there,  in  the  resolu- 
tions of  the  conference  of  the  colonial  delegates,  held  in 
Quebec^  in  October,  1864,  or  in  the  federal  act  itself,  one 
word  which  repeals  their  powers  or  explicitly  dero- 
gates therefrom?  Certainly  not.  Does  any  one  of 
these  resolutions,  or  any  section  of  this  law,  or  tho 
^  hole  of  either,  imply  an  implicit  repeal  of  such  rights  ? 
Article  29  of  the  resolutions  says,  with  respect  to  the 
federal  parliament:  "The  general  parliament  shall 
have  power  to  make  laws  for  the  peace,  welfare  and 
good  government  of  the  federal  provinces  (saving  the 
sovereignty  of  England)  and  specially  laws  respecting 
the  following  subjects."  The  B.  N.  A.  Act,  section  91, 
enacts :'  ^  "  It  shall  be  lawful  for  the  Queen,  by  and  with 
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the  advice  and  consent  of  the  Senate  and  House  of     l^^i 
Commons,  to  make  laws  for  the  peace,  order  and  good    Mbboxb 
government  of  Canada,  in  relation  to  all  matters  not  ^^^:^^^ 
coming  within    the  classes  of  subjects  by  this  act  Qbnbral 
assigned  exclusively  to  the  legislatures  of  the  provinces."   Oittabio. 

Sec.  92. — "  In  each  province  the  legislature  may  ex-      "■" 
closively  make  laws  in  relation  to  matters  coming 
within    the    classes    of    subjects,    next   hereinafter 
enumerated." 

Were  these  powers  of  the  provinces  revoked  by  the 
federal  compact  which  became  the  £.  N,  A.  Act  ?  On 
the  contrary  the  old  provinces  preserved  their  corporate 
identity  under  confederation.  A  distinction  must  here 
be  made  between  the  former  province  of  Canada  and 
the  other  provinces,  as  those  of  Nova  Scotia  and  New 
Brunswick,  which  entered  into  the  federal  compact 
under  their  old  corporate  names.  Under  the  old  con- 
stitutional act  of  1791,  ^;7er  and  Lower  Canada  each 
formed  a  province  separately  constituted,  under  the 
names  of  the  provinces  of  Upper  and  Lower  Canada. 
Keunited  by  the  union  act  of  1840,  they  formed  only 
one  province,  under  the  name  of  the  province  of  Canada. 
Under  the  B.  N,  A.  Act  of  Union,  they  were  again  dis- 
united and  made  into  two  separate  provinces,  called 
the  provinces  of  Ontario  and  of  Quebec ;  but  did  they 
again  become  in  reality  as  each  was  under  the  act  of 
1791,  although  having  different  names?  Has  this 
difference  in  name  and  in  territorial  boundaries  effected 
a  difference  in  their  identity,  and  can  it  be  said  that 
they  have  become  new  corporations  ?  Have  they  not 
rather  remained  as  they  were,  as  well  as  Nova  Scotia 
and  New  Brunswick  ?  The  maxim  of  law  Nilfacit  error 
nominis,  cum  de  corpore  constat,  a  maxim  of  universal 
application  in  all  legal  matters,  and  which  declares 
that  the  name  does  not  affect  the  thing,  so  long  as  its 
identity  is  apparent,  seems  to  settle  the  question.    The 
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1881      only  diSerenoe  in  the  result  is,  that,  in  place  of  enter- 
Mbbobb   ing  the  confederation  under  only  one  name  and  as   a 
AnoBinnr  ^^^1®  member  of  the  union,  the  two  provinces  entered 
anmAL  it  under  two  different  names  and  as  two  members  of 
Qmtaxio.  the  union.    They  are,  moreover,  each  clothed  with  the 
same  powers  as  before,  and  as  the  other  confederated 
provinces,  each  having  one  and  the  same  constitution. 
I  do   not    see,  either  in  the  resolutions  of  the  con- 
ference, or  in  the  federal  act,  any  provision  which 
would  give  a  pretext  to  the  pretension  that,  in  entering 
confederation,,  the  provinces  lost  their  former  identity 
to  acquire  a  new  one. 

Any  such  inference  is  rejected  by  the  preamble  of  the 
act,  which  states :  '*  Whereas  the  provinces  of  Canada^ 
Nova  Scotia  and  New  Brunswick  have  expressed  their 
desire  to  be  federally  united  into  one  dominion  under 
the  crown  of  the  United  Kingdom  of  Oreat  Britain  and 
Irelandy  with  a  constitution  similar  in  principle  to  that 
of  the  United  Kingdom  ;"  and  by  section  8,  which  de- 
clares: "It  shall  be  lawful  for  the  Queen,  by  and 
with  the  advice  of  her  Majesty's  most  honourable  Privy 
Council,  to  declare  by  proclamation  that,  on  and  after 
a  day  therein  appointed,  not  being  more  than  six 
months  after  the  passing  of  this  act,  the  provinces  of 
Canada^  Nova  Scotia  and  New  Brunswick  shall  form  and 
be  one  dominion  under  the  name  of  Canada ;  and  on 
and  after  that  day  those  three  provinces  shall  form  and 
be  one  dominion  under  that  name  accordingly ;"  and  sec- 
tion 5,  which  enacts :  ''  Canada  shall  be  divided  into 
four  provinces,  named  Ontario^  Quebec,  Nova  Scotia  and 
New  Brunswick,^  makes  the  contrary  decision  absolute. 
It  was  the  identical  old  provinces  which  united  to 
form  a  new  government  and  to  constitute  a  federal 
dominion,  without  losing  their  identity  ;  and  without 
ceasing  to  be  what  they  had  been,  distinct  govern- 
ments.   It  is  not  then  from  the  Dominion  that  the 
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provinces  arose,  but  it  was  the  provinces  that  created      ^^ 
the  Dominion  and  were  transformed  into  a  new  politi-    Mibobb 
cal  body,  without  ceasing  to  exist  in   their  former  xmnarar 
condition.  Gmwui 

VOB 

Were  they  endowed   under  the  new  system   with   Ohtabio. 
their  former  constitution  ?     Is  the  constitution  given 
to  them  by  the  federal  compact  their  old  constitution* 
modified  to  suit  the  new  order  of  things,  or  is  it  a^new 
constitution  ? 

It  is  necessary,  first,  to  know  what  were  the  organic 
characteristics  of  the  old  constitution.  I^et  us  confine 
ourselves  to  the  constitution  of  the  provinces  of  ffpper 
and  Lower  Canada^  and  to  that  of  the  province  of 
Canada.  These  constitutions  were  formed  upon  |the 
model  of  the  British  constitution.  The  executive 
power  resided  in  the  person  of  the  sovereign,  repre- 
sented by  the  Govemor-Q-eneral  or  a  lieutenant- 
governor.  The  legislative  power  resided  in  a  legisla- 
ture sometimes  known  as  the  provincial  parliament, 
composed  of  three  branches;  the  governor  or  lieu- 
tenant-governor representing  the  sovereign,  the  legis- 
lative council,  appointed  by  the  governor,  and  a  legis- 
lative assembly  or  house  of  assembly,  elected  by  the 
people.  The  parliament  was  convened  by  the  gover- 
nor in  the  name  of  the  sovereign,  it  was  prorogued  in 
the  same  manner,  and  the  laws  were  assented  to  in  the 
same  name  by  the  same  officer.  Let  us  see  what  are, 
on  the  same  subjects,  the  provisions  of  the  federal  com- 
pact in  the  constitution  of  the  provinces. 

The  learned  counsel  referred  to  sees.  58,  71,  82,  90,  66 
of  the  J5.  N,  A,  Act. 

It  is  objected  to  the  analogy,  which  we  find  be- 
tween the  executive  .and  legislative  powers  conferred 
upon  lieutenant-governors  and  the  provinces  of  the 
confederation,  and  the  same  powers  conferred  upon  the 
former  governors  and  lieutenant  go vemors  and  the  old 
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^^\      pioyinces,  that  under  the  new  system  the  sovereign 

MuoEB  does  not  exercise  the  executive  power  as  under  the  old. 

AnouriT  t^^r^ugh   the  governor  who  represents  him,  and  by 

Qekwral  whom  he  was  directly  appointed  ;  that  under  the  new 

OxTAKio.  system   the  lieutenant-governor  is  appointed  by  the 

Governor-General,  of  whom,  and  not  of  the  sovereign, 

he  is  the  representative.  Secondly,  that  the  sovereign 
is  not  a  branch  of  the  legislature  of  the  provinces,  be- 
cause the  lieutenant-governor,  clothed  with  secondary 
powers  as  just  stated,  does  not  represent  the  sovereign 
as  the  first  branch  of  the  legislative  authority. 

The  answer  to  these  objections  is  based  upon  the 
fundamental  principles  of  the  British  Constitution, 
ui>on  which  depends  the  Imperial  Sovereignty  itself, 
and  the  constitutional  existence  of  the  colonies,  which 
are :  That  the  executive  power  of  the  nation  resides  in 
the  i>erson  of  the  sovereign,  as  the  chief  magistrate  of 
the  realm,  and  the  legislative  power  in  the  parliament, 
composed  of  the  sovereign  himself  and  the  other  two 
branches  of  the  nation,  the  House  of  Lords  and  the 
Commons.  That  it  is  from  the  sovereign  and  the  par- 
liament thus  composed  that  is  derived  the  source,  prin- 
ciple and  end  of  all  i>ower,  "fans  principium  et  finis 
omnis  potestalis" 

According  to  the  constitutional  doctrine,  all  legisla- 
tive and  executive  power  granted  by  England  to  her 
colonies  is  a  delegated  power,  the  legfislative  power  be- 
ing delegated  by  the  parliament,  of  which  the  sovereign 
is  the  first  branch,  and  the  executive  power  by  the 
sovereign  alone,  of  whom  the  colonial  governors  are  the 
representatives  in  the  executive  government  as  well  as  in 
the  legislatures.  The  authority  of  the  governors  ap- 
pointed by  the  sovereign  is  in  no  sense  personal ;  it  is 
in  the  name  of  the  sovereign  that  they  exercise  it,  in 
virtue  of  a  commission,  which  might  be  assimilated  to 
what  is,  in  the  civil  law,  an  ordinary  mandate. 
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In  political  as  in  civil  law,  in  the  absence  of  any      ^^1 

provision  specially  applicable  to  the  subject,  recourse  Mssoaa 

must  be  had  to  the  common  law,  to  ascertain  the  rela-  /^^^^^ 

tions  between  the  government  and  the  governed.    This  C^bnbhal 

TOR 

rule  is  admitted  in  England^  where,  for  instance,  the  oktabio, 
publicists  hold  that  the  hereditary  right  to  the  crown 
is  governed  by  the  law  of  ordinary  successions*  It  was 
thus  that  on  the  death  of  Edward  VL  without  children, 
the  crown,  like  the  large  baronies»  devolved,  in  default 
of  other  heirs  male  of  the  late  king  Henry  VII L^  to  his 
two  daughters,  Mary  and  Elizabeth^  but  the  former  ex- 
cluded the  latter,  to  avoid  a  plurality  of  sovereigns. 

Applied  to  the  powers  of  lieutenant-governors,  the 
rules  of  mandate,  which,  being  drawn  from  the  civil 
law,  and  founded  upon  natural  reason,  are  common  to 
all  civilized  nations  and  are  the  same  in  England  as  in 
Canada^  clearly  show  how  the  federalists  are  in  error, 
when  they  hold  that  the  lieutenant-governors  do  not  rep- 
resent the  sovereign.  One  of  the  fundamental  principles 
in  matters  of  mandate  is  that  the  persons  commissi(med 
by  the  mandatary,  with  the  consent  or  by  order  of  the 
mandator,  to  execute  Uie  mandate,  are  responsible  to 
the  mandator,  and  represent  him  for  all  the  purposes  of 
the  mandate.  Here,  the  GK>V6mor-Gteneral,  appointed  by 
the  sovereign  under  the  Federal  Act,  appoints  the 
lieutenant-governors  to  fulfil  certain  functions  created 
by  the  same  act.  Can  it  be  doubted  that  the  Governor- 
General  having  made  the  appointment  in  the  tfame  of  the 
Queen,  and  made  it  for  her,  the  lieutenant-governor  is 
not  his  servant,  but  became,  as  the  Gk>vemor-Q^noral 
himself,  one  of  her  Majesty's  officer's,  and  that,  in  the 
performance  of  the  duties  conferred  upon  him,  he 
represents  the  sovereign  ? 

What  are  his  functions  ?  The  executive  power  resides 
in  his  person,  by  section  68,  as  we  have  seen.  He  is 
assisted  by  an  executive  council  (sec.  63),  and  he  can  exer- 


6M  SUPREME  OOUBT  OF  CANADA-     [VOIi.   V. 

1881      cise  all  powers  and  functions  declared  to  be  exercis- 
Mbbcbb   able  by  the  lientenant-govemors  formerly. 
AnosKST      Now,  by  the  Union  Act  of  1840,  which  in  these 
GiMBBAL  respects  was  in  force  at  the  time  of  confederation  and 
Ohtabio.  which  confirmed  the  provisions  of  the  Constittitioiial 
— "      Act  of  1791,  the  governor  of  the  province  of  Canada 
convened  the  parliament  in  the  name  of  her  Majesty 
(sec.  4)  as  he  still  does  under  art.  81  of  the  Federal 
Union  Act ;  prorogued  it  in  the  same  name  (sec.  SO) ;  in 
the  name  of  her  Majesty,  gave  assent  to  or  refused  to 
sanction  bills  (sec.  87) ;  and,  a  very  remarkable  fact,  by 
section  69,  it  was  enacted  that  the  exercise  of  the  func- 
tions of  governor  should  be  subject  to  her  Majesty's 
orders ;  a  provision  which  is  not  repealed  by  the  Con- 
federation Act,  but  is  still  in  force  under  section  65  of 
that  act  hereinbefore  recited.     If  that  law  intended  to 
subordinate  the  exercise  of  the  functions  of  lieutenant- 
governor  to  the  control  of  the  Q-ovemor-Gfeneral,  as  his 
officer,  would  it  not  have  modified  the  provisions  of 
section  69  of  the  Union  Act  of  1840  in  order  to  apply  it 
to  the  Gk>vernor-G-eneral,  instead  of  simply  keeping  it 
in  force  and  leaving  the  exercise  of  the  functions  of 
lieutenant-governor  to  be  subject  to  the  orders  of  her 
Majesty.    It  is  equally  to  be  noticed  that  the  powers  of 
the  governor,  created  by  the  Constitutional  Act  of  1791, 
are  not  only  not  repealed,  but,  on  the  contrary,  are  re- 
enacted  in  the  Union  Act  of  1840 ;  and  for  further 
security,  the  latter  law  has  a  si)ecial  provision  that  the 
X>owers  conferred  upon  the  governors  by  the  old  consti- 
tution are  continued  by  the  new. 

Let  me,  however,  continue  the  enumeration  of  the 
powers  of  a  lieutenant-governor  under  the  federal  con- 
stitution. He  forms,  as  we  have  already  seen,  the  first 
branch  of  the  legislature  (sec.  71).  In  Quebec  he 
appoints  by  instrument  under  the  great  seal  the  legis- 
lative coxuicillorsi  tn  the  name  of  the  Queen^  and  not  in 
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that  of  the  Governor-General  (a  provision  re-enacted      1^81 
from  the  preceding  constitutions  of  1791  and  1840.    If   Mbbobb 
a  vacancy  in  the  legislative  council  of  Quebec  shonld  ^„ornkt 
occur,  by  resignation  or  otherwise,  the  lieutenant-gov-  Genebal 
emor,  in  the  name  of  her  Majesty,  fills  the  vacancy,  by   Omtabio. 
appointing  a  new  legislative  councillor  (sec.  76).     He      ""^ 
api>oints  the  speaker  of  the  legislative  council  of  Quebec 
(sec.  77).  It  is  not  here  stated  that  it  is  in  the  name  of  her 
Majesty,  but  was  not  that  omitted  to  avoid  a  pleonasm  ? 
He  fixes  the  time  for  the  elections  and  causes  the  writs 
to  be  issued  (sees.  84  and  89).    No  appropriation  of  the 
public  revenues  or  taxes  can  be  made  by  the  legislature, 
unless  previously  recommended  by  the  lieutenant-gov- 
ernor (sees.  64  and  90.) 

Are  not  these  functions  of  the  lieutenant-governors 
royal  functions,  which  the  sovereign,  as  chief  executive 
magistrate  of  the  nation,  as  the  first  branch  of  parlia- 
ment, exercises  in  England,  and  which  none  other  than 
her  representative  can  exercise  in  a  colony  ?  These 
fanctions  are  numerous,  as  we  have  just  seen,  but  were 
they  only  to  include  two  of  the  powers  explicitly  granted 
by  the  Federal  Union  Act,  the  appointment  of  legisla- 
tive councillors  in  the  name  of  the  Queen  (sec.  72),  and 
the  convening  of  the  legislature  in  the  same  name  (sec. 
82),  this  double  prerogative  affords,  beyond  doubt,  the 
proof  that  he  is  the  mandatary  of  the  sovereign.  In  fact, 
he  acts  directly  in  the  name  of  the  Queen  in  the  exercise 
of  these  two  powers,  and  not  in  that  of  the  Gh>vemor- 
General :  the  choice  of  councillors  no  more  rests  with 
the  Qovemor-Q^neral  than  that  of  any  other  provincial 
appointment,  and  to  the  Queen  alone  belongs  the  ik>  wer 
of  convening  any  legislature  in  her  empire,  from  the 
Imperial  Parliament  to  the  legislative  body  of  the 
humblest  colony,  since  this  convening  is  a  prerogative 
of  the  executive,  residing  solely  in  the  sovereign  and  in 
the  colonies  exercised  through  the  governors. 
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1881  It  is  evident  tliat,  both  from  the  legislative  and 
liBKOBK  executive  point  of  view,  the  royal  prerogatives — ^which 
AnoRirxT  ^^  England  are  not  the  personal  appanage  of  the  sever* 
Qbnbiul  eign,  but  are  the  property  of  the  people,  and  which  the 
OsTABio.  sovereign  holds  in  trust  to  exercise  them  in  the  interests 
of  the  British  nation — are  equally  exercised  in  the  pro- 
vinces by  the  Queen,  not  more  however  to  her  personal 
profit  than  in  the  mother  country,  but  for  the  people  of 
the  provinces,  with  respect  to  whom  these  prerogatives 
have  not  lost  their  character  of  a  trust ;  and  that  not 
being  able  to  exercise  them  herself  she  has  delegated 
their  exercise  to  the  lieutenant-governors  who  are  her 
mandataries. 

I  now  come  to  the  objection  that  the  legislatures  are 
not  called  parliaments. 

What  is  a  parliament  ?  A  parliament  is  ^'  a  meeting 
or  assembly  of  persons  for  conference  or  deliberation." 
In  its  judicial  sense  the  word  has  only  the  value  given 
it  by  the  custom  of  different  countries,  and  it  has  no 
accepted  determined  meaning,  to  signify  the  powers 
belonging  to  one  or  more  legislative  assemblies. 

In  the  old  provinces  which  now  form  the  Canadian 
confederation,  the  provincial  legislatures  were  indiffer- 
ently called  parliaments  or  legislatures.  It  was  held 
that  they  were  mutatis  mutandis  clothed  with  the  same 
power  as  the  British  parliament,  and  (until  the  Union 
Act  of  1840,  ^hich  conferred  upon  the  legislative 
assembly  the  absolute  right  of  electing  the  speaker) 
when  the  latter  claimed  from  the  governor  or  lieutenant* 
governor  the  confirmation  of  his  election,  he  claimed 
the  parliamentary  privileges  which  are  recognized  in 
the  English  parliament. 

The  name  of ''  parliament  '*  was  given  to  the  legisla^ 
tures  of  the  old  provinces  in  a  host  of  official,  parlia- 
mentary and  legislative  documents;  even  in  acts  of 
the  British  parliament  itself*    The  word  "parliament,'* 
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as  a  synonym  of  "  legislature,"  was  so  familiar  under      1^81 
the  old  system,  that  the  resolutions  of  the  Quebec  con-    Mbrcbr 
ference  make  use  of  both  terms  jointly  to  signify  the  ^^^^gy 
legislative  body  of  the  confederation.     "  There  shall  be   G^KNBRAL 
a  general  legislature  or  parliament  for  the  federated   qntabio. 
provinces,  composed  of  a  legislative  council  and  a  house 
of  commons,"  says  the  6th  of  these  resolutions.    The 
41st  says :  *'  The  local  government  and  legislature  of 
each  province  shall  be  constructed  in  such  manner  as 
the  existing  legislature  of  each  shall  think  fit." 

The  control  which  England,  in  theory,  possesses  over 
the  colonies,  exercised  in  legislating  for  them  or  in  re- 
pe&iing  their  legislation,  is  an  act  of  legislative  power, 
that  is  to  say,  of  parliament,  whilst  the  veto  or  disal- 
lowance of  the  laws  is  an  act  of  executive  power,  that 
is  to  say,  of  the  soverign  acting  with  the  advice  of  his 
council ;  and  it  is  the  same  with  the  disallowance  by 
the  Governor-General  of  provincial  laws.  This  disal- 
lowance, which  is  only  a  prohibition  from  carrying 
into  execution  a  colonial  law,  that  might  trench  upon 
Imperial  prerogatives  or  give  rise  to  serious  conflict  be- 
tween the  rights  ot  the  empire  and  those  of  the  colonies, 
has  always  been  and  still  is  considered  in  England,  not 
as  an  act  of  legislation,  but  of  executive  authority. 

For  the  same  reason,  of  avoiding  encroachment  by 
local  legislation  upon  imperial  interests  and  federal 
legislation,  and  conflicts  between  both  legislations,  and 
to  fiEudlitate  this  double  supervision,  which  is  better 
exercised  upon  the  si>ot  than  in  England,  the  federal 
Union  Act  placed  this  right  of  veto  in  the  hands  of  the 
Gt)vemor-G^neral ;  but  it  is  not  as  a  branch  of  the  x>ar- 
liament  and  as  administering  legislative  authority  that 
he  exercises  such  right,  but  as  representing  the  execu- 
tive authority  of  the  confederation ;  and  in  the  exercise 
of  this  authority  he  acts  upon  the  advice  of  his  council, 
who  are  responsible  for  such,  as  for  all  other  advice. 
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i88i         Nothing  in  the  federal  union  act  rebuts  the  assertion 
Hrrobb  that  the  confederated  provinces  are  identically  the  old 
Attori«t  P^'^vinces,  with  the  exception,  however,  of  the  prov- 
Gbvbbal  inces  of  Quebec  and  Ontario^  divided  into  two  as  they 
OvTABio.  ^^^^  before  the  union  act  of  1840,  under  the  constitu- 
tional act  of  1791. 

I  will  now  shew  that  this  Union  Act  itself,  in  ex- 
press terms,  establishes  this  proposition.  The  preamble 
states :  "  Whereas  the  provinces  of  Canada^  Nova  Scotia 
and  New  Brunswick  have  expressed  their  desire  to  be 
federally  united  into  one  dominion,  (section  8)  it  shall 

be  lawful  for  the  Queen to  declare. .....that the 

provinces  of  Canada^  Nova  Scotia,  and  New  Brunswick, 
shall  form  and  be  one  dominion  under  the  name  of 
Canada.  (Section  6.)  Canada  shall  be  divided  into 
four  provinces,  named  Ontario,  Quebec,  Nova  Scotia  and 
New  Brunswick.'^ 

And  the  act  continues  thus  to  speak  of  the  provinces, 
whose  existence,  as  old  provinces,  it  recognizes,  without 
saying  a  word  of  the  creation  of  new  provinces.  We 
have  just  seen  that  the  legislatures  are  composed  of  the 
Queen,  represented  by  the  lieutenant-governor,  and,  for 
Quebec,  of  the  legislative  council  and  legislative 
assembly ;  that  the  executive  power  resides  in  the  per- 
son of  the  lieutenant-governor,  as  representing  the 
sovereign,  and  that  the  organization  of  powers  is  the 
old  provincial  organization,  notwithstanding  the  dis. 
allowance  of  the  bills  of  the  legislature  by  the  Gt>ver- 
nor-G-eneral  and  the  appointment  and  removal  of 
lieutenant-governors  by  that  officer.  This  organization 
of  powers  would  alone  be  sufficient  to  shew  that  the 
constitution  of  the  provinces  remained  identically  the 
same,  but  the  constitutional  act  goes  further  and  com* 
pletes  this  proof,  by  declaring  (section  88)  that  ''the 
constitution  of  the  legislature  of  each  of  the  provinces 
of  Nova  Scotia  and  New  Brunswick  shall  continue  as  it 
exists  at  the  union*** 
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The  Union  Act  farther  contains  provisions  respecting      1^1 
the  constitution  of  Quebec  and  Ontario^  only  because  of    Hbbobb 
the  dis-union  and  the  inequality    of  the  provincial  j^^Q^^^f^ 
representation  of  these  provinces.  Gkkeiul 

The  third  paragraph  of  the  preamble  of  the  union  ohtabio. 
act,  which  states :  ''It  is  expedient,  not  only  that  the 
constitution  of  the  legislative  authority  in  the  do- 
minion be  provided  for,  but  also  that  the  nature  of 
the  executive  government  therein  be  declared,"  and 
which  does  not  extend  this  provision  to  the  provinces 
corroborates  this  assertion.  It  was  decided  at  the 
Quebec  conference  (Art  41)  that :  ''  The  local  govern* 
ment  and  legislature  of  each  province  shall  be  con- 
structed in  such  manner  as  the  existing  legislature  of 
each  such  province  shall  provide." 

I  have  stated  that  the  powers  of  the  provinces  could 
not  be  taken  from  them,  except  by  the  constitution  or 
by  the  abandonment  made  by  them.  It  is  one  of  the 
points  of  the  doctrine  hostile  to  local  powers,  that  in 
entering  into  confederation,  the  provinces  returned  to 
the  Imperial  government  all  the  rights  theretofore 
I)osBessed  by  them,  as  well  as  all  their  property,  so  that 
a  new  distribution  thereof  might  be  made  between 
them  and  the  federal  government. 

This  doctrine  is  contrary  to  all  the  political  events, 
which  preceded,  accompanied  and  followed  confedera- 
tion ;  it  is  altogether  improbable  and  we  must  say  is 
regugnant  to  common  sense.  Why  should  the  province 
of  Quebec^  for  example,  have,  abandoned  its  rights,  the 
most  sacred,  guaranteed  by  treaties  and  preserved  by  sec- 
ular contests,  and  sacrificed  its  language,  its  institutions 
and  its  laws,  to  enter  into  an  insane  union,  which,  con- 
tracted under  these  conditions,  would  have  been  the 
cause  of  its  national  and  political  annihilation  ?  And 
why  should  the  other  provinces,  any  more  than  Quebec, 

84 
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1881      have  consented  to  lose  their  national  existence  and  con- 
l£^iij^   Bxunmate  this  political  snicide  ? 

ATTo^icNBy      This  principle,  that  the  provinces  retained  their  old 

Gbwbral  powers  when  they  entered  confederation,  and  have, 

OxTARio.  under  confederation,  continued  to  be  governed  by  their 

-*~      former  constitution,  was  judicially  consecrated  by  the 

court  of  appeal  in  the  Tanneries  case.    At  least  the 

majority    of   the  court   decided  in    that  sense,  and 

especially  the  opinions  of  Chief  Justice  Dorion  and  of 

Judge  Sanborn. 

The  general  government  can  have  only  those  powers 
which  are  conferred  upon  it  by  the  confederated  pro- 
vinces. This  government  is  essentially  the  creation  of 
those  provinces,  as  an  ordinary  partnership  is  the  work 
of  the  partners.  In  the  absence  of  contrary  provisions, 
the  particular  governments  are  managed  by  the  organic 
rules  which  constituted  them  before  forming  the  confed- 
eration, and  preserve  all  the  powers  which  belonged  to 
them,  if  they  do  not  del^ate  a  part  to  the  central  gov- 
ernment. In  the  case  of  the  Canadian  confederation, 
the  provinces  did  not  attribute  to  the  federal  govern- 
ment powers  of  a  diflTerent  nature  from  those  that  each 
before  possessed.  They  delegated  to  it  a  portion  only 
of  their  local  i)Owers  to  form  a  central  power,  that  is  to 
say,  they  allowed  it  the  management  of  their  affairs  of 
a  general  character,  but  retained  their  own  government 
for  their  local  aflGedrs.  It  was  a  concession  of  existing 
powers  that  was  made  to  it  and  not  a  distribution  of  new 
powers.  The  powers  of  the  central  government  came 
from  the  provinces,  as  those  of  an  ordinary  partnership 
come  from  the  partners ;  to  invert  the  order  and  state 
that  the  powers  of  the  provinces  come  from  the  central 
government,  would  be  to  reverse  the  natural  order  of 
things,  place  the  effect  where  the  cause  should  be,  and 
have  the  cause  governed  by  the  effect. 
I  have  said  that  if  there  is  relative  inferiority  and 
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superiority  between  the  federal  goyemment  and  the  ^^^ 
provincial  governments,  such  inferiority  is  to  be  found  liii^s 
with  the  federal  government,  and  the  superiority  with  attobitht 
the  governments  of  the  provinces.  But  it  is  not  neces*  Obvkral 
sary  to  make  this  comparison  in  order  to  establish  their  o^tTABio. 
respective  comi>etence ;  let  us  rather  say  that  there  is 
equality  between  them,  or  rather  a  similarity  of  powers, 
and  that  each  of  the  two  powers  is  sovereign  within  its 
respective  sphere.  BlacksUme  says:  ''by  sovereign 
power  is  meant  the  making  of  laws,  for  wheresoever 
that  power  resides  all  others  must  conform  to  and  be 
directed  by  it,  whatever  appearance  the  outward  form 
and  administration  of  the  government  may  put  on." 
According  to  this  principle,  whatever  may  be  the 
resi>ective  importance  of  the  i>ower8  conferred  upon  each 
of  the  governments  in  the  exercise  of  their  powers,  each 
having  an  independent  authority  is  equal  in  authority. 
In  the  United  States  the  central  power  is  subordinate 
to  the  government  of  the  states ;  it  is  from  the  states 
that  congress  draws  its  authority,  and  all  powers  not 
conferred  by  the  constitution  upon  congress,  belong  to 
the  states.  Canadian  federalists  vnsh  to  lay  down  this 
principle  of  the  constitution  of  the  United  States  as 
special  and  exceptional,  contrary  to  the  principles  of  all 
other  confederations  and.  notably  to  that  of  the  Canadian 
confederation.  We  maintain,  on  the  contrary,  that  this 
superiority  of  the  states. over  congress  is  a  general  prin- 
ciple, and  is  derived  from  the  nature  of  confederations 
themselves;  that  the  same  principle  prevails  in  the 
Helvetian  and  G-ermanic  confederation,  and  in  all  other 
possible  confederations ;  that  it  is  of  the  essence  of  the 
federal  system ;  that  Che  central  government  has  only 
those  powers  which  are.  conferred  on  it  by  the  states, 
and  the  latter  retain  the  remainder,  for  the  very  simple 
reason  that  the  central  government  is  the  creation  of  the 
several  governments  that  have  givfn  it  the  form  and 
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1S81      the  totality  of  powers  which  they  deemed  suitable,  and 

ICiBOBR   no  more. 

.    ^'  But,  once  more,  this  does  not  give  rise  to  relative 

GairiBAL  authority,  since  each  of  the  goyemments  remaius  abso- 

o/t^io.  l^t®  master  and  independent  of  the  other  within  its 

— *      sphere  of  authority.    It  is  legislative  equality  for  the 

Canadian  confederation. 

Starting  from  the  preconceived  idea  that  the  provinces 
are  subordinate  to  the  federal  parliament,  an  application 
of  this  principle  has  been  sought  in  the  distribution  of 
powers,  made  by  sections  91  and  92  of  the  Confederation 
Act,  in  the  text  of  these  articles. 

The  dominant  idea  of  these  two  sections  is  to  attribute 
the  power  of  legislating  ui>on  matters  of  general  interest 
to  the  parliament  of  Canada^  and  the  power  over  matters^ 
of  local  interest  to  the  provinces.  It  is  only  when  two 
countries  join  together  and  submit  to  a  general  govern- 
ment, while  preserving  their  local  government,  that  the 
X>owers  attributed  to  the  central  government  become 
general,  and  those  reserved  to  the  individual  govern- 
ments remain  local. 

Outside  of  this  granting  or  concession,  altogether 
arbitrary  or  conventional,  there  cannot  be  a  general  rule 
to  establish  the  line  of  demarcation  between  these 
general  and  local  powers.  Thus  in  stating  that  all 
matters  of  a  general  character,  not  reserved  for  the  pro- 
vinces, belong  to  parliament,  and  those  of  a  local  nature, 
not  assigned  to  parliament,  should  belong  to  the  l^s- 
latures,  the  draft  of  the  Confederation  Act  stated  nothing, 
or  only  repeated  that  which  had  been  declared  in  the 
distribution  of  the  sx>ecial  subjects  assigned  to  each  of 
the  legislatures  by  the  remainder  of  article  29  and  by 
article  48.  As  these  articles,  dealing  with  particular 
powers,  might  have  omitted  a  large  number,  and  as  the 
working  of  the  governments  might  be  impeded  by  these 
omissions,  the  authors  of  the^federal  Union  Act,  who 
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gave  the  finishing  touch  to  the  draft  in  England^  felt      1881 
that,  to  remedy  this  serious  inconvenience,  it   was    aj^i^r 
necessary  to  establish  another  line  of  demarcation  and  ,    ** 
another  rale  of  competence,  by  means  of  which  they  GaimAL 
remedied  this  omission  by  having  those  omitted  cases  osi^atio. 
entered  in  one  or  the  other  category  of  powers ;  and,  to     -— 
attain  this  end,  they  amended  the  draft  in  the  manner 
shown  by  sections  91  and  92. 

Let  us  consider  the  effect  of  these  amendments.  Sec- 
tion 91  of  the  federal  Union  Act  states :  that  it  shall  be 
lawftil  for  parliament  to  make  laws  in  relation  to  all 
matters  not  coming  within  the  classes  of  subjects 
assigned  to  the  legislatures.  These  subjects  being 
those  specially  enumerated  in  section  92,  and  followed 
by  a  distribution  of  all  matters  of  a  merely  local  or 
private  nature  in  the  province,  it  follows  that  this  limi- 
tation of  their  local  or  private  matters,  was  taken  for  the 
general  line  of  demarcation  between  the  powers, 
that  their  local  or  private  matters,  including  those 
specially  enumerated  in  section  92,  remained  within  the 
competence  of  the  local  powers ;  and  the  rest  of  the 
powers  necessary  for  the  i>eace,  order  and  good  govern- 
ment of  Canada^  with  those  specially  set  forth  in  section 
91,  were  attributed  to  the  powers  of  parliament,  and 
must  have  been  considered  as  general  powers. 
•  But,  as  these  latter  i>owers  specially  assigned  to  par- 
liament by  section  91,  were  powers  withdrawn  from 
the  provinces,  and  before  confederation  were  local 
I>ower8,  to  remove  doubts  upon  the  conventional  nature 
of  these  powers  declared  to  be  general,  section  91  adds: 
"  and  for  gpreater  certainty,  but  not  so  as  to  restrict  the 
generality  of  the  foregoing  terms  of  this  section"  [that  is 
to  say,  to  prevent  those  omitted  powers  from  being  con- 
sidered otherwise  than  as  powers  of  the  federal  parlia- 
ment] "  it  is  hereby  declared  that  (notwithstanding  any- 
thing in  thjs  act)  the  exclusive  authority  pf  the  parlia- 


616  SUPRBMB  (X)UBT  OP  CANADA.  [VOL.  V. 

1881      ment  of  Canada  extends  to  all  matters  coming  within 
If^J^   the  classes  of  subjects/*  etc. 

«•  The  rule  of  distribution  of  federal  powers  then  is, 

Gkniral  that  all  which  is  not  local  and,  as  such,  does  not  belong 

0^5^^  to  the  irovemment  of  the  provinces,  belongs  (including 

^-^      the  powers  enumerated    in    section  91,  which  will 

always  be  considered  as  general  powers)  to  parliament. 

Sections  91  and  92  might,  perhaps,  as  well  have 
been  couched  in  the  following  terms :  "  The  oomi>e- 
tence  with  resi>ect  to  matters  of  a  local  or  private 
nature,  including  the  powers  specially  enumerated  in 
section  92,  which  shall  always  be  considered  as  local 
powers,  shall  belong  to  the  legislatures,  and  the  re- 
mainder of  the  legislative  powers  necessary  for  the 
peace,  order  and  good  government  of  Canada,  includ- 
ing the  special  powers  enumerated  in  section  91,  shall 
be  considered  as  general  powers  and  shall  belong  to 
parliament." 

It  was  also  to  avoid  confusion  and  doubt  as  to  the 
concession  to  parliament  of  competence  in  these  mat- 
ters, that  section  91  added :  ''  And  any  matter  coming 
within  any  of  the  classes  of  subjects  enumerated  in  this 
section  shall  not  be  deemed  to  come  within  the  class  of 
matters  of  a  local  or  private  nature,  comprised  in  the 
enumeration  of  the  classes  of  subjects  by  this  act 
assigned  exclusively  to  the  legislatures  of  the  prov- 
inces." 

I  cannot  overlook  the  difficulties  in  interpretation 
occasioned  by  a  phraseology  so  intricate  and  so  coui 
fused,  and  in  order  to  understand  it  better,  we  might 
again  further  alter  the  wording  of  these  articles,  which 
might  be  summed  up  as  follows :  '*  With  the  excep- 
tion of  the  matters  enumerated  in  section  92  and  of  all 
which  are  of  a  local  or  private  nature,  which  shall  be 
within  the  competence  of  the  provinces,  parliament 
shall  have  power  to  make  laws  necessary  for  the  gooci 
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gOYemment  of  Canada^  upon  all  other  matters,  inclad-      1881 
ing  those  enumerated  in  section  91."  Msbosb 

In  taking  this  rule  for  a  guide,  let  us  see  what  would  ^^ijj„ 
be  the  natural  and  logical  process  to  practically  estab-  Gbkbral 
lish  the  line  of  demarcation  between  the  two  powers.       Ontamo. 

If  the  16th  paragraph  of  section  92,  granting  to  the 
provinces  legislatiye  power  over  matters  of  a  local  and 
private  nature,  had  not  been  joined  to  the  fifteen  other 
paragraphs,  a  rul^  of  easy  application  would  have  pres- 
ented itself.  The  competence  of  the  provinces  would 
be  limited  to  particular  matters  or  to  a  particular  class 
of  laws,  the  remainder  would  belong  to  the  federal  par- 
liament, and  it  might,  in  that  case,  have  been  truly  said, 
that  all  powers  not  delegated  to  the  legislatures  belong 
to  parliament.  The  competence  of  the  provinces  would 
have  been  special,  and  that  of  parliament  general.  But 
it  was  not  so,  and  the  law  has  granted  to  the  provinces 
power  over  all  local  matters,  in  addition  to  those 
specially  enumerated  in  the  paragraphs  preceding 
paragraph  16.  It  follows  that  the  concession  to  the 
provinces  was  general,  for  the  aggregate  of  local  and 
private  laws  constitutes  a  generality. 

I  have  stated  that  each  of  the  provinces  was  clothed 
with  all  the  powers  conferred  ui>on  the  two  legisla- 
tures, the  powers  conferred  upon  parliament  were  with- 
drawn from  the  provinces.  All  the  powers  of  the 
provinces,  I  also  stated,  were  powers  of  a  local  order, 
that  which  remained  retained  its  nature  and  that  which 
was  withdrawn  to  be  attributed  to  parliament  was  only 
by  a  fiction  called  general,  being  in  reality  a  particular 
competence.  As  a  general  rule,  then,  all  powers  be- 
long to  the  provinces  and  the  powers  of  parliament  be- 
long to  it  only  as  an  exception ;  the  powers  of  parlia- 
ment come  from  the  provinces,  which  are  the  source  of 
all  legislative  authority  in  the  confederation,  and  the 
legislative  i>ower.  of  parliament  is  only  a  residue  of  tile 
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1881      provincial  legislative  power.    In  this  order  of  ideas,  it 

]£J[]|[^u(  shonld  be  said  that  all  power  which  is  not  federal  has 

.    **       remained  provincial.    To  ascertain  the  natnre  of  any 

QnrnuL  power  whatever,  it  is  necessary,  then,  to  examine  all 

O^^ao^  classes  of  local  subjects,  and  it  is  only  when  this  power 

— ^     does  not  enter  into  one  of  these  classes  and  when  it 

interests  all  the  provinces,  that  this  power  is  a  federal 

power.    If  it  interests  only  one  or  more  of  the  provinces, 

without  interesting  all,  it  remains  within  the  provincial 

sphere. 

Again,  the  provincial  competence  constitutes  the  rule, 
the  federal  the  exception. 

This  conclusion  is  in  accordance  with  the  spirit  of 
legislation,  and  with  the  practical  end  which  the 
authors  of  confederation  had  in  view. 

At  the  outset  of  confederation  no  person  had  any  idea 
of  forming  a  political  association ;  it  was  rather  a  com- 
mercial league  of  the  nature  of  the  Hanseatic  league 
or  the  Gherman  ZoUverein,  than  a  confederation  of  the 
nature  of  the  Germanic  or  Helvetian  confederation, 
which  the  provinces  wished  to  form  between  them- 
selves. This  view  results  from  historical  documents 
and  the  debates  in  the  provincial  legislatures  upon  the 
subject  of  the  resolutions  of  the  conference.  It  was 
only  gradually  and  later  on  that  the  basis  of  their 
association  was  enlarged  and  the  circle  of  their  com- 
mon interests  extended  to  form  a  general  government. 

Whatever  may  have  originally  been  the  importance 
more  or  less  great  of  their  general  relations,  the  idea 
that  prevailed  was  to  have  the  interests  common  to  all 
the  provinces  managed  by  the  general  government  and 
to  leave  the  provinces  in  possession  of  their  particular 
government  for  the  internal  management  of  their  private 
interests. 

Starting  from  this  idea,  upon  any  given  point,  the 
object  of  any  inquiry  as  to  the  competency  of  either 
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power  must  be  to  ascertam  whether  the  subject  upon      1881 
which  legislation  is  sought  affects  only  one  or  more  of   m^I^b 
the  provinces  or  all  of  them.     If  this  object  comes  ^^^j,^ 
directly  and  specifically  within  the  sphere  of  one  of  the  QtatERAU 
two  powers,  as  marked  out  by  sections  91  and  92,  there   qktabio, 
is  no  doubt  that  it  must  be  attributed  to  the  i>ower     — 
which  was  specifically  clothed  with  such  competence. 
Thus,  for  example,  if  the  object  has  anything  to  do 
with  the  postal  service  or  the  defence  of  the  country, 
it][would  be  federal ;  if  with  the  civil  law  or  the  ad- 
ministration of  justice,  it  would  be  provincial ;  but  if  it 
does  not  fall  within  the   special£attributes  of  any  of 
these  powers,  that  is  to  say,  within  any  of  the  29  para- 
graphs of  section  91  and  the  15  paragraphs  of  section 
92  or  what  may  be  inferred  from  them,  then  under  the 
general  provisions  of  paragraph  16,  it  must   first  be 
ascertained  whether  it  is  local,  and  for  this  the  subject 
matter  of  the  two  sections  and  the  general  spirit  of 
legislation    must   be  inquired  into.      If  this  subject 
affects  only  one  or  more  provinces,  as  has  been  stated, 
it  must  be  left  to  be  diBi)osed  of  by  the  legislatures ;  if 
it  affects  all  the  provinces,  it  is  within  the  comi>etence 
of  parliament,  and  in  doubtful  cases,  as  that  only  which 
is  federal  belongs  to  parliament,  and  the  rest  should 
belong  to  the  provinces  which  must  have  originally 
controlled  and  now  control  all  which  is  not  federal, 
such  subject  would  be  treated  as  local.    In  a  word,  in 
cases  of  doubt  the  doubt  is  decided  in  favour  of  the 
provinces,  which  are  the  source  of  all  the  ]x>wer8. 

It  does  not  always  happen,  however,  that  legislation 
takes  such  a  decisive  character  ;  there  are  hosts  of  sub- 
jects which  affect  both  general  interests  and  the  parti- 
cular interests  of  the  provinces,  and  it  is  upon  this  fre- 
quent division  of  interests,  that  the  federalists  have 
based  their  argument  in  &vour  of  the  federal  parlia- 
ment.   They  say,  in  cases  of  doubt,  only  those  matters 


620  SXJPREMH  CX)UBT  OP  CANADA.     (TOL.  V. 

1881  that  are  purely  local,  and  within  the  terms  of  paragraph 
Merger  1^  of  section  92  are  of  provincial  competence  and  the 
,  ^*  rest  is  federal.  But  this  reasoning  is  evidently  based 
Gbnkral  upon  false  conceptions  of  legislative  principles ;  for,  in 
Om^io.  legislation  all  the  lowers  are  divisible  in  the  same  way 

as  the  subject  upon  which  they  are  exercised.    If  a  law, 

clearly  federal,  affects  a  local  interest,  this  interest  is 
withdrawn  from  the  jurisdiction  of  parliament,  how- 
ever unimportant  such  interest  may  be,  as  compared  to 
the  general  object  of  the  law,  and  vice  versa  for  the 
province.  For  instance,  let  us  suppose  a  commercial 
law  ;  if  this  law  affects  solely  the  interprovincial  inter- 
ests of  commerce,  it  belongs  to  parliament,  in  the  same 
manner  as  if  it  affected  only  the  civil  interests  arising 
from  commercial  relations,  it  would  belong  to  the  prov- 
inces, but  if  it  affected  both  the  interprovincial  inter- 
ests' and  private  relations,  giving  rise  to  civil  interests 
between  traders,  it  would  belong,  for  its  interprovincial 
portion,  to  parliament,  and  for  its  local  i>ortion  to  the 
provinces.  To  ignore  this  distinction  and  say,  that  in 
cases  omitted,  or  in  the  cases  provided  for,  only  matters 
of  a  purely  local  nature  are  within  the  competence  of 
the  provinces,  and  that  all  mixed  legislation  belongs  to 
parliament,  is  to  set  up  a  principle  contrary  to  daily 
legislative  experience,  for  there  is  not  in  legislation  any 
subject  purely  general  or  purely  local  and  private. 
This  would  be  to  invade  the  rights  of  the  provinces. 
Paragraph  16,  in  qualifying  as  merely  local  the  mat- 
ters reserved  to  the  provinces,  made  use  of  a  word  that 
was  void  of  meaning  and  altogether  inapplicable.  The 
end  of  section  91  had  first  simply  called  these  same 
subjects  local  and  private ;  this  corroborates  the  argu- 
ment that  the  adverb  merely  which  precedes  them  in 
paragraph  16  of  section  92  has  no  value. 

I  have  spoken  of  subjects  that  might  be  within  the 
competence  of  both  powers,  on  account  of  their  double 
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nature,  general  and  local,  in  connection  with  the  omitted      1  Sdi 
cases  in  sections  9Vand  92.    In  addition,  there  exists,    mbrokr 
for  some  of  the  subjects  enumerated  in  those  sections,  a   .    ^' 
concurrent  jurisdiction  growing  out  of  the  very  attri-   Gbhbiul 
bution  of  i)ower  which  gave  rise  to  them.  OmSwo. 

Thus,  paragraph  S  of  section  91  gives  as  within  federal 
jurisdiction  "  any  mode  of  taxation,"  and  paragraph  2 
of  section  92,  leaves  to  the  provinces  "  direct  taxation 
within  the  province  in  order  to  the  raising  of  a  revenue 
for  provincial  purposes.'*  Respecting  direct  taxation 
allowed  to  both  powers,  and  in  all  cases  in  which  their 
competence  is  manifest  by  the  law,  there  is  no  necessity 
for  interpretation  and  consequently  no  doubt,  the  benefit 
whereof  should  be  accorded  to  the  provinces  against  the 
federal  power. 

Section  95  again  gives  to  the  provinces  and  to  the 
parliament  concurrent  power  to  make  laws  in  relation 
to  agriculture  and  immigration,  to  the  former  in  each 
province,  and  to  the  latter  for  all  the  provinces ;  but  it 
is  enacted  that  the  law  of  the  province  shall,  in  case  of 
repugnance  to  the  federal  law,  yield  to  that  law  and 
have  no  effect.  Here  again  it  is  evident  that  interpre- 
tation is  not  required,  the  superiority  of  the  federal  law 
being  declared. 

Let  us  pass  now  to  the  powers  of  the  provinces 
respecting  public  property. 

According  to  the  organic  principles  of  confederation, 
there  is  a  connection  between  the  legislative  powers 
and  the  right  of  property.  The  provinces  entered  into 
the  federal  compact  with  the  entirety  of  their  public 
property,  as  they  entered  into  it  with  the  entirety  of 
their  political  rights  and  legislative  powers.  All  public 
property,  which  was  not  granted  to  the  federal  govern- 
ment, remained  with  the  provinces.  In  addition  to  the 
property,  which  is  disposed  of  between  the  federal  gov- 
ernment and  the  local  government  by  the  act  itself^ 
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issi      section  lit  states,  ''theseyeral  provinoes  shall  retain 
H^RR   ^l  thei^  respective  public  property,  not  otherwise  dis- 
^-       posed  of  in  this  act/'  a  provision  that  shews,  that  the 
Gbxbral  provinces,  in  entering  the  union,  had  not  abandoned 
(Ciio.  ^^^^  ^^^  of  property  any  more  than  tiiey  had  aban- 
— —      doned  their  legislative  powers;  but  that  they  had 
retained  all  that  they  had  not  resigned  to  the  federal 
government.    They  also  each  have  their  separate  budget, 
and  section  126  enacts  that  the  duties  and  revenues 
over  which  the  respective  legislatures  of  Canada  *'  had 
before  the  union,  power  of  appropriation,  as  are  by  this 
act  reserved  to  the  resi>ective  governments  or  legisla- 
tures of  the  provinces,  and  all  duties  and  revenues 
raised  by  them  in  accordance  with  the  special  i>ower8 
conferred  upon  them  by  this  act,  shall  in  each  province 
form  one  consolidated  revenue  fund  to  be  appropriated 
for  the  public  service  of  the  province,*'  and  section  109 
in  addition  to  these  provisions  adds,  *'  all  lands,  mines, 
minerals  and  royalties,  belonging  to  the  several  prov- 
nces  of  Canada^  Nova  Scotia  and  New  Brunswick  at  the 
union,  and  all  sums  then  due  or  payable  for  such  lands, 
mines,  minerals,  or  royalties  shall  belong  to  the  several 
provinces  of  Ontario^  Quebec^  Nova  Scotia  and  New 
Brunswick  in  which  the  same  are  situate  or  arise." 

It  is  objected,  that  the  provinces  have  not,  as  the 
federal  power,  a  civil  list,  but  this  is  an  error.  Out  of 
the  consolidated  fund,  established  by  section  126,  a 
certain  sum  is  set  apart  to  defray  the  civil  expenditure 
of  the  province,  and  if  it  is  objected  that  the  province 
has  no  civil  list,  as  was  done  by  a  judge  in  the  question 
of  an  escheat  mooted  between  the  federal  attorney-gen- 
eral and  the  attorney-general  of  Quebec^  that  the  civil 
list  is  granted  to  the  sovereign  in  England  for  her  per- 
sonal expenses  and  that  ours  does  not  contain  a  similar 
grant,  inasmuch  as  the  province  does  not  defray  the 
salary  of  the  representative  of  royalty,  we  would  answer 
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that  if  we  do  not  give  a  grant  to  the  sovereign,  we  pay      1881 
the  officers  of  the  civil  government,  and  that  it  is  from    mbrtisb 
this  application  of  the  pnblic  funds  that  the  civil  list   ^    ^- 
gets  its  name.    Some  French  writers  even  think  anom-  Gi^xbral 
alons  the  English  practice,  which  calls  the  civil  list  the   q^^/,,o, 
grant  to  a  sovereign  who  does  not  pay  the  civil  expenses      — - 
of  his  government,  expenses  that  are  puid  by  the  state. 
As  with  finances  so  with  respect  to  legislation  and  gov- 
ernment, the  provinces  then  are,  with  the  exception  of 
the  cases  provided  for,  and  which  we  have  enumerated 
above,  independent  of  the  federal  government  and  in  the 
sphere  of  their  property,  rights  and  powers,  they  are  on 
an  equality  with  it.    If  it  were  not  that  the  Imperial 
sovereignty  over-rides  all  our  public  organization  we 
would  say  that  they  are  sovereign  in  this  sphere,  as  it 
is  in  its  sphere. 

BiTCHiE,  C.  J.  :— 

This  is  an  action  brought  by  the  Attorney  General 
for  the  province  of  Ontario  to  recover  from  the  defend- 
ants the  possession  of  a  certain  parcel  or  tract  of  land  in 
the  city  of  Toronto  and  county  of  YorAr,  in  the  province 
of  Ontario^  being  part  of  the  real  estate  of  one  Andrew 
Mercer^  late  of  the  said  city  of  Toronto,  issuer  of  mar- 
riage licenses,  who  died  intestate,  and  without  leaving 
any  heirs  or  n«xt  of  kin,  on  the  thirteenth  June,  1871, 
and  whose  real  estate,  it  is  alleged,  escheated  to  the 
Grown  for  the  benefit  of  the  province  of  Ontario.  The 
said  Andrew  Mercer,  at  the  time  of  his  death,  was  seized 
in  fee  simple  in  possession  of  the  parcel  of  land  in  ques- 
tion. 

The  action  was  commenced  in  the  Court  of  Ohancery 
for  Ontario  by  the  filing  of  an  information  on  the  28th 
day  of  September,  A.  D.  1878. 

The  defendant,  Andrew  F.  Mercer,  demurred  to  the 
said  information  for  want  of  equity. 
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1881  On  the  •7th  day  of  January,  ISTO,  the  Vice-Chan- 


Mbroisr   cellor  made  an  order  overruling  the  said  demnrrer. 

9'  From  this  decision  the  said  defendant,  Andreuf  F, 

Gknkral  Mercer,  appealed  to  the  Oonrt  of  Appeal   and    the 

OnrLao.  *PP®^  was  argued  on  the  28rd  day  of  May,  A.  I).  1819  ; 

— --      and  on  the  2'7th  day  of  March,  1880,  the  said  Oourt 

1     'of  Appeal  affirmed  the  order  overruling  the  demurrer 

and  dismissed  the  appeal  with  costs. 

Against  this  last  mentiouod  judgment  and  order  of 
the  Court  of  Api>eal  the  defendant,  Andrew  F.  Mercer, 
now  appeals  to  the  Supreme  Oourt  of  Canada.  The 
parties  agree  that  the  appeal  shall  be  limited  to  the 
broad  question  as  to  whether  the  government  of  Canada 
or  of  the  province  is  entitled  to  estates  escheated  to  the 
Crown  for  want  of  heirs. 

We  have  therefore  nothing  whatever  to  do  with  any 
other  question  than  simply  to  determine  to  which 
government  escheated  estates  belong. 

The  determination  of  this  question  depends  upon  the 
construction  of  the  B.  N.  A.  Act 

Before,  however,  referring  to  that  Act,  to  enable  us 
the  better  to  understand  its  provisions  and  to  arrive  at 
a  correct  conclusion  as  to  the  intention  of  the  Parlia- 
ment of  Great  Britain  in  reference  to  this  matter,  it  may 
be  well  to  see  what  the  state  of  the  law  was  in  regard 
to  escheated  estates,  and  how  such  estates  were  dealt 
with  in  the  provinces  at  the  time  this  Act  passed. 

With  respect,  then,  to  the  law  of  escheat,  the  doctrine 
is  unquestionably  founded  on  the  principles  of  the 
feudal  system,  and  is  not  to  be  confounded  with  for- 
feitures of  land  to  the  Orown,  fix>m  which  it  essentially 
differs.  Mr.  Chitty,  in  his  prerogatives  of  the  Orown  (1), 
observing  on  this  difference,  says : 

For  forfeitares  were  used  and  inflicted  as  pmushmenta  by  the  old 
Saxon  law  without  the  least  relation  to  the  feudal  systenii  and  they 
differ  in  other  ifiaterial  respeotB« 

(1)  P.  230. 
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And  therefoTe,  he  Bays  :  IMl 

Escheats  revert    *    *    *     to  the  lord  of  the  fc^e  who  is  almost 
universally  the  king.    In  the  cases  of  attainder  of  high  treason,  the    ^__f^ 
superior  law  of  forfeiture  intervenes  and 'renders  the  doctrine  of 
escheat  irrelevant,  for  by  such  attainder  lands  of  inberitanoei  tbough 
holden  of  another  lord,  are  forfeited  to  the  Crown. 

And  Okattoelior  Kent  says  of  Title  by  forfeitnre :        nkltmfiJ* 

The  English  writers  carefully  distinguish  between  escheat  to  the 
Chief  Lord  of  the  fee  and  forfeiture  to  tbe  Crown.  The  one  was  a 
consequence  of  the  feudal  connection,  the  other  was  anterior  to  it^ 
and  inflicted  upon  a  principle  of  public  policy. 

It  is  clear  that  the  law  of  escheat  is  au  incident  of 
tenure  by  which  for  failure  of  heirs  the  feud  falls  back 
into  the  lord's  hand  by  a  termination  of  the  tenure,  and 
therefore  it  is  said  that  all  lands  and  tenements  held  in 
sod^e,  whether  of  the  king  or  of  a  subject,  are  liable 
to  tbe  law  of  asdMat,  and  no  species  of  property  which 
does  not  lie  in  tenure  is  subjiect  to  escheat,  and  so  Mr. 
ChiUp(i)  says: 

His  MiyeBty's  light  of  escheat  siands  4in  the  same  ground  as  every 
other  legal  li^^t,  it  arises  out  of  the  seizen,  and  is,  in  general, 
gopemed  by  the  same  rules  as  govern  esoheats  to  the  subject. 

And  Ohancellor  Kent  thus  speaks  of  title  by  escheat  (2) : 

This  title,  in  the  English  law,  was  one  of  the  fruits  and  conse. 
quenees  of  feudal  tenure.  When  the  blood  of  the  last  person  seised 
became  extinct  and  the  title  of  the  tenant  in  fee  failed  for  want  of 
heirs  or  by  some  other  means,  the  land  resulted  back  or  reverted  to 
the  original  grantor  or  lord  of  the  fee,  from  whom  it  proceeded,  or  to 
his  descendants  or  successors.  All  escheats  under  the  English  law  are 
declared  to  be  strictly  feudal  and  to  import  the  extinction  of  tenure. 

And  so  it  is  said : 

The  lord  oii  the  escheat  takes  the  estate  by  a  title  paramount  to 
the  tenant  since  he  is  in  of  an  estate  out  of  which  the  tenant's 
interest  was  originally  derived  or  carved,  and  it  is  said  to  be ''a 
mixed  title  being  neither  a  pure  purchase  nor  a  pure  descent,  but  in 
some  measure  compounded  of  both,"  and  that  it  differs  from  a 
forfeiture  in  that  the  latter  b  for  a  crime  personal  to  the  offiander  of 

(1)  On  PrerqptiffM»  9. 283.  (2)  Kent's  CommentaEies,  423. 

40 
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1881       whioh  the  crown  is  entitled  to  take  advantage  by  virtue  of  its  prero- 
•l^'"'^       gative,  while  an  escheat  results  from  the  tenure  only,  **  and  arises 
0.         from  an  obstruction  in  the  course  of  descent."    It  originated  in  feudal- 
Attokmst  ignx  and  respects  the  intestate*s  succession. 

GlNBR^Ii 

Fos  And  Mr.  Adams^  Bays : 

Ohtasio. 
_  Escheat  is  merely  an  incident  of  tenure  arising  out  of  the  feudal 

Bitchie,CJ'«  system  whereby  the  escheated  estate  on  the  death  without  heirs  of 
~~"~       the  person  last  seized  escheats  to  the  lord  as  reverting  to  the  original 
grantor,  there  being  no  longer  a  tenant  to  perform  the  services  inci- 
dental to  the  tenure.    It  is  therefore  inapplicable  to  estates  which  do 
not  lie  in  tenure. 

And  this  right  of  escheat  is  treated  of  as  a  reversion. 
In  Cruisers  Digest  it  is  said : 

Escheat  is  a  casual  profit  which  happens  to  the  lord  by  ohanoe, 
and  unlooked  for ;  an  escheat  is  therefore  in  fact  a  species  of  reversioa, 
and  is  so  called  and  treated  by  Br<ictan  ;  and  when  a  general  liberty 
of  alienation  was  allowed,  without  the  consent  of  the  lord,  this  right 
became  a  sort  of  caducary  succession,  the  lord  taking  as  vltimus 
hatrei. 

And  in  Burgess  y.  Wheat  (1),  it  is  said : 

An  escheat  was  in  its  nature  feudal,  and  in  default  of  heirs  the 
land,  strictly  speaking,  revested,  and  the  legal  right  of  escheat  with 
us  arises  from  the  law  of  enfeofinent  to  the  tenant  and  his  heirs,  and 
then  it  returned  to  the  lord  if  the  tenant  died  without  heirs.    •    •   * 

And  again : 

It  reverts  by  operation  of  law  on  extinguishment  of  an  estate  that 
was  a  fee  simple  incapable  of  any  further  limitations.  •  •  •  The 
right  comes  as  a  reversion  failing  heirs. 

And  in  a  note  to  Middleton  y.  Spencer  (2),  by  Mr. 
Eden^  he  says : 

In  Burgess  v.  Wheat  it  was  a  question  of  tenure,  the  claim  of  the 
Crown  having  been  admitted  on  all  sides  to  be  seignorial  and  not 
prerogatival. 

If,  then,  this  is  a  reversionary  interest,  we  all  know 
that  reversion  is  defined  by  Lord  Coke  to  be  the  return- 
ing of  the  land  to  the  grantor  or  his  heirs  after  the  grant 
is  determined. 

(1)  1  Wm.  BL  175.  (2)  Br.  OL  f.  205. 
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In  another  place  Lord  Coke  describes  a  reversion  to      ^^^ 

D6 1—-  Mheomb 

Where  the  residue  of  the  estate  always  continues  in  him  who  made  Attobmbt 
the  particular  estate.  Gbkibal 

FOB 

The  idea  of  a  reversion  is  founded  on  the  principle   Ortasio. 
that  where  a  person  has  not  parted  with  his  whole  Bii^eCJ. 

estate  and  interest  in  a  piece  of  land,  all  that  which  he      

has  not  given  away  remains  in  him,  and  the  possession 
of  it  reverts  or  returns  to  him  upon  the  determination 
of  the  preceding  estate. 

Hence  Lord  Coke  says : — 

The  law  termeth  a  reversion  to  be  expectant  on  the  particular 
estate,  because  the  donor  or  lessor,  or  their  heirs,  after  every  deter- 
mination of  any  particular  estate  doth  expect  or  look  for  to  eigoy 
the  lands  or  tenements  again. 

JLnd  Chancellor  Kent  thus  defines  a  reversion : — 

A  reversion  is  the  return  of  land  to  the  grantor  snd  his  heirs  after 
the  grant  is  over,  or  according  to  the  formal  definition  in  the  New 
York  Revised  Statutes,  it  is  the  residue  of  an  estate  left  in  the  grantor 
or  his  heirs,  or  in  the  heirs  of  a  testator,  commencing  in  possession 
on  the  determination  of  a  particular  estate  granted  or  devised.  It 
necessarily  assmnes  that  the  original  owner  has  not  parted  with  his 
whole  estate  or  interest  in  the  land.  •  •  •  j^^ 

usual  incidents  to  the  reversion  under  the  English  law  are  fealty  and 
rent 

In  Bunter  v.  Coke  (1)  before  the  passing  of  the  statute 
making  wills  speak  from  the  death  of  the  party,  it  was 
held  that  "  a  devise  of  lands  is  not  good  if  the  testator 
had  nothing  in  them  at  the  time  of  the  making  his 
will,  for  a  man  cannot  give  that  which  he  has  not, 
and  the  statute  only-  empowers  men  having  lands  to 
devise  them,  so  that  if  the  devisor  has  not  the  lands, 
he  is  out  of  the  statute"  ;  citing  Co.  Lit.  892.  It  was 
admitted  "  that,  if  one  has  a  manor  and  devises  it  and 
after  a  tenancy  escheat,  that  shall  pass  by  the  devise  as 
being  part  of  the  manor.*' 

(1)  1  Salkeld  237. 
40) 
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1881         XhiB  being  the  doctrine  and  law  6f  escheat,  tke  Or6wn 

MBfioEit   before  confederation  surrendered  to  the  respective  piV>* 

a™enet  ^"^<^  *^«  management,  control,  and  disposal  of  the 

(jiDfBRAL  Crown  estate,  and  the  casual  and  territorilBLl  revenues 

On^asio.  of  the  Crown  deriveable  therefrom ;  in  other  words^  the 

mbd^CJ  ^^^^^^  surrendered  its  rights  in  the  public  domaan  and 

— '"      practically  placed  the  provinces  in  the  same  position,  in 

reference  thereto  that  the  Crown  itsoelf  held. 

Our  attention  has  been  called,  by  the  leamM  Wfuttii 
in  his  contention  for  the  claims  oi  the  Dominioiii,  to 
the  law  passed  in  the  province  of  New  Brunswick^  as 
illustrative  of  what  the  Crown  intended  to  part  with 
in  reference  to  all  the  provinces.  This  Act,  as  I  stated 
on  the  argument,  was  prepared  in  England.  It  warn 
transmitted  by  Lord  Olenelg^  the  then  Colonial  Secit^ 
tary,  in  a  despatch  dated  31st  October,  1886,  to  (he 
Lieut.  Governor  Sir  A.  Campbell,  in  which  he  says : — 

Sir, — In  my  despatch  of  the  lOth^September,  I  apprised  you  thai 
I  was  engaged  in  correspondence  with  Messrs.  Crane  and  Wilmoif 
[then  delegates  irom  the  H.  of  As.,  of  N,B.,']  on  the  proyisionB  of 
the  Act  for  securing  the  Civil  List  which  it  is  proposed  to  grant  16 
His  Miyesty  in  New  Brunswick. 

I  now  enclose  for  your  information,  a  copy  of  that  hill,  which  has 
been  prepared  in  concurrence  with  the  Lords  Commissioners  of  His 
Majesty's  treasury.  It  is  compiled  from  the  corresponding  Acts  of 
Parliament  which  apply  to  the  grant  of  the  Civil  List  in  this  ixnmtryi 
with  no  other  changes  than  such  as  unavoidably  grow  oitt  of  thu  dif- 
ferent circumstances  of  the  two  cases. 

This  Act  was  subsequently  made  perpetual,  and  is  to 
be  found  in  the  Consolidated  Statutes  of  Netd  StUMh 
wick,  1877,  Title  8,  ch.  6,  and  by  which  it  is  enaoteA 
that— 

Section  1.  The  proceeds  of  all  Her  Majesty's  heiredit&fy,  tdhftoriH 
and  casual  revenues,  and  of  all  sales  and  leases  of  Crown  lands,  1HMbl> 
mines  and  royalties,  now  and  hereafter  to  be  iK>llected^  hating  bssn 
surrendered  by  the  Crown,  shall,  with  the  excepiioiis  liereinafter 
provided,  be  payable  and  paid  to  the  provinoiAl  treasurer  for  the  use 
of  the  provinoe. 
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Section  2.  Plx)7ides  for  the  payment  to  Her  Maiesty  of  the  clear  1881 
yearly  sum  of  £14,500  out  of  the  above  and  other  revenues  of  the  jJT'^^ 
province,  with  preference  to  all  other  charges  or  payments.  ^. 

Section  3.  All  monies  paid  to  the  treasurer  under  this  chapter,  Attornet 
eiEcept  the  said  fourteen  thousand  five  hundred  pounds,  shall  form        '        • 
part  of  the  general  revenues,  and  be  appropriated  as  such.  Ontario. 

Section  4.    The  Governor  in  Council  may  expend  out  of  such       77"^  • 
revenues  such  sums  of  money  necessary  for  the  collection,  Ac,  °>  "** 

thereof. 

Section  5.  The  Gk>Yemor  shall  within  14  days  from  the  opentng  of 
erveiy  session  of  the  legiskture  lay  before  the  assembly  a  detailed 
account  for  the  previpuB  year  of  the  income  and  expenditure  relating 
to  the  said  revenue,  &o. 

Section  6.  All  grants,  leases,  &o.,  by  this  chapter  declared  to  be 
under  the  control  of  the  legislature,  unless  made  upon  sale  or  lease 
to  the  highest  bidder  at  public  auction  after  due  notice  in  the 
Mo^aP  Qastetiif  and  the  oonsideratioii  thereof  made  payable  to  Her 
Kfyesty. 

Section  7.  Nothing  in  this  chapter  shall  impair  or  affect  any  powers 
of  control,  management  or  direction,  which  have  been  or  may  be 
exercised  by  the  crown,  or  by  other  lawfdl  warrant,  relative  to  any 
proceedings  fbr  the  reeoveiy  of  any  sadi  revenues,  or  to  compensa- 
tion made  or  to  be  made  an  aoeount  of  any  of  the  same,  or  to  any 
femission,  mitigaikii  or  pardon  of  any  penalties,  fines  or  forfeitures, 
incurred  or  to  be  incurred,  or  to  any  other  lawful  act,  matter  or 
thing  which  has  been  or  may  be  done  touching  the  said  revenues,  or 
to  disable  Her  Majesty  firom  making  any  grant  or  restitution  of  any 
estate,  or  of  the  produce  thereof,  to  which  Her  Majesty  hath  or  shall 
become  entitled  by  escheat  for  want  of  heirs,  or  by  reason  of  any 
forfeiture,  or  of  the  same  having  been  purchased  by  or  for  the  use  of 
an  aUen,  or  to  mi^e  any  grant  or  distribution  of  any  personal  property 
devolved  on  the  Crown  for  the  want  of  next  of  kin  or  personal  repre- 
sentatives of  any  deceased  person  ;  but  such  rights  and  powers  shall 
continue  to  be  exercised  and  ei\joyed  in  as  ample  a  manner  as  if  this 
ohapter  had  not  been  made,  and  aa  the  same  have  or  might  have 
been  heretofore  enjoyed  by  the  Crown ;  but  the  moneys  arising  from 
the  f^U  exercise  and  eigoyment  of  the  rights  and  powers  aforesaidi 
shall  be  a  part  of  the  joint  revenues  at  the  disposal  of  the  General 
Assembly,  subject  to  the  restrictions  hereinafter  provided. 

iSeetien  8.  Nothing  in  this  Act  ahall  annul  or  prejudice  any  sale, 
tu  purehasoi  ao  made  befiyre  the  17t^  July,  1837,  bat  the  same  shall 
ronuuA  9Qod  and  valid. 

This  Acty  cited  with  so  xanoli  confidence  by  Mr.  Me- 
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1881      DougaU  as  supporting  the  claims  of  the  Dominion,  rery 
HnoR   clearly  establishes  that  the  lands  and  casual  and  terri- 
Armnr  *^^^^  revenues  surrendered  to  the  province  were  to  be 
GhorasAL  sold  by  auction,  and  that  escheated  lands  might  be 
Owuxo.  granted  or  the  proceeds  distributed  by  the  Crown,  that 
"cj  ^  ^y  *^®  executive  government  of  the  province  repre- 
senting the  crown  without  the  interference  of  the  local 
legislature  ;   and  in  the  province  of  New   Brunswick 
anterior  to  confederation  (and  I  have  been  at  a  loss  to 
discover  that  it  was  different  in  the  other  provinces)  the 
exercise  of  that  right,  prerogative,  or  seignorial,  as  you 
may  choose  to  call  it,  was  exercised  there  up  to  and  at 
the  time  of  confederation  by  the  provincial  executive. 
I  may  cite  the  case  of  the  estate  of  John  E.  Wootfard, 
who  died  in  1866  and  on  whose  estate  for  want  of  heirs 
administration  was  granted  to  a  nominee  of  the  crovni, 
and  which  estate,  real  and  personal,  has  been  dealt  with 
by  the  Gbvemor  in  Council ;  and  prior  to  1866  I  may 
mention  the  case  of  the  estate  of  one  Nichols,  which  was 
dealt  with  by  order  of  the  Glovemor  in  Council  in  New 
Brunswick ;  for  as  Mr.  Map,  in  his  constitutional  history 
of  England  (1),  says,  in  reference  to  the  concession  of 
responsible  government  to  the  colonies : — 

At  last  she  (England)  gave  freedom  and  found  national  sympathy 
and  contentment  •  •  •  Patronage  has  been 

surrendered,  the  disposal  of  public  lands  toaioed  by  the  Orotonf  and 
political  dominion  virtually  renounced.  In  short  their  dependence 
has  become  little  more  than  nominal  except  for  purposes  of  military 
defence. 

This  transfer  and  surrender,  as  is  well  known,  was 
much  opposed  in  New  Brunswick  by  the  then  Lieut. 
Gh>vemor  and  his  Council ;  and  though  the  House  of 
Assembly  and  Legislative  Council  passed  the  bill  when 
first  presented  to  it,  the  Lieut.  Governor  refused  his 
assent,  whereupon  he  was  recalled,  or  resigned,  and 
another  Governor  was  sent  with  instructionslto  imme- 

(1)  2  Vol.  p.:539. 
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diately  call  the  Assembly  together  that  the  bill  might      ^^^^ 
be  again  submitted  to  the  local  legislature,  which  was    Mbrobb 
done  and  the  bill  passed.    Extracts  from  Lord  Glenelg^s  xttornbt 
despatch  dated  6th  April,  1837,  will  show  how  this  Act  C^mtbral 
was  viewed  by  the  Imperial  authorities  at  the  time.         Omtabio. 
Extract  from  despatch  dated  6th  April,  1837,  fr^^^mtoMTcJ 
Lord  Olenelg  to  Major  Q-en.  Sir  John  Harvey : — 

Fourthly.  A  fiirther  question  of  great  importance  having  been 
noticed  in  Mr.  Sireefa  (1)  letter  of  the  23rd  March  must  not  be  paBsed 
over  in  silence.  That  gentleman  suggests  that  it  is  not  competent 
to  the  King,  with  the  advice  and  consent  of  the  Legislative  Council 
and  Assembly  of  New  Brunswiekf  to  alienate  the  hereditary  revenues 
of  the  Crown  in  such  a  manner  as  to  bind  His  Majesty's  royal  suc- 
cessors. On  this  topic  I  limit  myself  to  a  general  statement,  declin- 
ing as  unnecessary,  and  therefore  as  imadvisable,  the  discussion  of 
the  wide  constitutional  principles  involved  in  this  inquiry.  On  care- 
ful reflection  I  am  convinced  that  Mr.  Streefa  opinion  is  not  well 
founded.  I  do  not  think  that  the  cession  which  dunng  the  last  cen- 
tury it  has  been  customary  to  make  to  Parliament  of  the  hereditary 
revenue  of  the  Crown  for  the  life  of  the  reigning  sovereign  only  is  to 
be  understood  as  an  affirmation  of  the  maxim  that  the  king,  lords 
and  commons  of  Oreat  Britain  and  Ireland  are  incompetent  to  con- 
clude a  permanent  settlement  of  the  question,  lliat  the  existing 
practice  is  founded  on  the  highest  grounds  of  expediency  is  indeed 
indisputable,  but  I  do  not  perceive  that  the  motives  which  so  urgently 
forbid  a  permanent  alienation  of  the  hereditary  revenues  of  the 
Crown  in  this  kingdom  apply  to  the  case  of  a  British  province  on  the 
North  American  continent.  That  such  a  cession  may  be  rendered 
valid  by  an  Act  of  the  Gheneral  Assembly,  assented  to  by  His  Mi^esty, 
and  that  the  enactment  of  such  a  colonial  law  may  under  some  cir- 
cumstances be  judicious  and  expedient  might  readily  be  sho?m  from 
a  reference  to  our  colonial  history.  I  allude  especially  to  the  case  of 
the  Island  of  Jamaica,  The  objection,  if  well  founded,  would  of 
course  apply  to  a  settlement  for  ten  years,  as  distinctly  as  if  it  should 
be  made  in  perpetuity.  Understanding  that  Messrs.  Orane  and  WU' 
mot  [delegates  from  the  House  of  Assembly]  and  Mr.  Street  concur 
in  thinking  that  it  would  be  expedient  that  the  civil  list  should  be 
permanently  settled,  I  have  His  Majesty's  commands  to  acquaint  you 


(1)  Mr.  Street  was  then  Solicitor  and  his  Council  on  the  Colonial 
General  and  was  sent  home  to  Secretary,  in  opposition  to  the 
press  the  views  of  the  Governor    House  of  Assembly. 
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1§61       ihat|  if  such  should  be  the  opmion  of  the  House  of  Assemblyi  you 
are  at  liberty  to  assent  to  the  Civil  list  Bill  with  that  alteration. 


The  whole  history  of  this  bill  and  the  controirersies 
0unu4L  jj^  connection  therewith  will  be  found  in  the  despatches, 
QsvABio.  addresses  and  the  proceedings  in  the  journals  of  the  local 
im^^j^^j,  legislature  of  New  Brunswick. 

Before  this  surrender,  though  the  title  to  the  public 
domain  was  in  the  sovereign,  and  though  the  revenues 
derivable  therefrom  unquestionably  fonxied  a  part 
of  the  territorial  revenues  of  the  Crown,  there  can, 
I  think;  be  no  doubt  the  practical  constitutional 
principle  acted  on  was,  that  these  lands  and  the 
proceeds  and  revenues  there<^  though  beyond  the 
control  of  the  local  legislalare,  vrta»  held  and 
disposed  of  by  the  Grown  for  the  benefit  of  the  provinces 
in  which  they  were  situate ;  and  all  grants  in  connec- 
tion therewith  were  issued  by  the  Colonial  executive 
in  the  name  of  the  Crown^  under  the  gveat  seal  of  the 
provinces,  and  thus  in  Nef»  Brmmtmick  at  the  time  of 
the  surrender  there  was,  as  will  api>ear  fr(fm  th6  docu- 
ments I  have  referred  to,  a  surplus  of  <£  171,224  unex- 
pended which  was  also  surrendered,  and  in  this  con* 
jMctioa  in  the  s^ne  despetoh  Lord  &len$lg  says : — 

Sixthly.  Mr.  Street  has  objected  that  any  surplus  funds  which  at 
the  e3q>iration  of  the  term  of  ten  years  may  remain  in  the  public 
treasury,  may  at  that  period  be  claimed  by  the  Assembly,  although 
they  would  have  placed  at  their  disposal  all  the  suiplus  which  has 
been  at  present  accumulated.  I  do  not  perceive  the  force  of  this 
objection.  The  existing  accumulations  are  surrendered  to  the  House 
cheerfully ;  not  merely  with  contentment  but  with  satisfaction.  His 
Hiyesty  can  have  no  other  interest  in  the  matter,  than  that  the 
funds  should  be  expended  in  whatever  manner  may  best  advance 
the  welfure  of  the  province ;  and  on  that  question  His  Majesty  con- 
ceives that  reliance  may,  with  &r  greater  safety,  be  placed  on  the  judg- 
ment of  the  representatives  of  the  people  than  on  any  other  advice. 
The  cession  of  the  existix^  fund  is,  therefore,  not  regarded  by  the 
king  in  the  light  of  a  sacrifice,  but  rather  in  that  of  a  direct  advan- 
tage.   If  during  the  next  tan  yean  (au|ppoBii^(  ihe^avil  Uat  liiaited 
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to. that  time)  any  new  acoumulation  should  take  place,  it  will  con-       1881 

Btitute  a  saying  effected  by  the  frugality  of  the  House  of  Assembly,     xfTTX* 

to  the  benefit  of  which  they  will  have  the  clearest  title.  ^, 

Attokvry 

And  to  show  how  absolutely  Crown  rights  were  in-  qbneral 
tended  to  be  subjected  to  provincial  control,  we  need    ^  ^^ 
only  refer  to  Lord  Glenelg's  despatch  of  29th  April,  1837,      — — 

in  which  he  says   *'  the  cession  is  co-extensive  with      [ 

the  powers  of  the  Crown." 

As  this  was  the  spirit  and  intention  with  respect  to 
New  Brunswick^  it  is  not  disputed  that  the  Crown  sub- 
stantially dealt  in  a  like  liberal  manner  with  the  other 
piovinceB. 

Thus  we  see,  that  at  the  time  of  the  union  the  entire 
control,  management,  and  disposition  of  the  crown 
lands,  and  the  proceeds  of  the  provincial  public  domain 
and  casual  revenues,  were  confided  to  the  executive 
administration  of  the  provincial  government  as  repre- 
senting the  Crown,  and  to  the  legislative  action  of  the 
provincial  legislatures,  so  that  the  crown  lands,  though 
standing  in  the  name  of  the  Queen,  were  with  their 
aaeaMories  and  incidents,  to  all  intents  and  purposes 
the  public  property  of  the  respective  provinces  in  which 
they  were  situate,  and  therefore  when  property 
escheated  it  became  re-invested  in  the  Crown  for  the 
use  and  benefit  of  the  province,  and  was  treated  and 
dealt  with  by  the  executive  government  and  legisla- 
tures of  the  provinces  as  part  of  the  public  property  of 
the  province,  and  grantable  by  the  Lieutenant  Governor 
under  the  great  seal  of  the  province  when  the  same 
should  be  disposed  of  by  the  provincial  authorities  in 
the  interest  of  the  province.  Has  then  the  B.  N.  A.  Act 
altered  this  and  deprived  the  provinces  of  the  right  to 
public  property,  which  since  confederation  may  escheat 
propter  defectum  sanguinis^  and  vested  the  same  in  the 
Dominion  to  form  part  of  the  consolidated  fund  of 
Canadal 
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1881         In  considering  the  bearing  of   the  B.  N.    A.  Act 
Mbrobb   on   this  question,  it  is,  in  my  opinion,  necessary  to 
Attornbt  ®^^^^®  *i^d  compare  several  of  the  provisions  of  the 
Gbnbral  jLct  with  a  considerable  degree  of  critical  minuteness. 

FOB 

Ontario.       By  section  9 :  The  executive  government  and  author- 

Rit^dTc J.  ^*y  ^^  *^^  ^^®^  Canada  is  declared  to  continue  and  be 
vested  in  the  Queen. 

By  section  12  : 

All  powen,  authoritiefl  and  functions  which  under  anj  act  of  the 
parliament  of  Orsat  Britain^  or  of  the  parliament  of  the  United 
Kingdom  of  ^ea<  Britain  and  Ireland,  or  of  the  legiBlature  of  Upper 
OanadOj  Lower  Canada,  Canada,  Nova  Seoiim  or  New  Brumwich,  are 
at  the  union  Tested  in  or  exercisable  bj  the  respective  (Governors  or 
lieutenant  Goyemors  of  those  provinces,  with  the  advice,  or  with  the 
advice  and  consent  of  the  respective  executive  councils  thereof,  or 
in  coigunction  with  those  councils,  or  with  any  number  of  members 
thereof,  or  by  those  Governors  or  Lieutenant  Governors  individually, 
shall  as  &r  as  the  same  continue  in  existence  and  capable  of  being 
exercised  after  the  union  in  relation  to  the  Government  of 
Canada,  be  vested  in  and  exercisable  by  the  Gk>vernor  General,  with 
the  advice,  or  with  the  advice  and  consent  of,  or  in  conjunction  with, 
theQueen^s  Privy  Council  for  Canada,  or  any  members  thereof,  or  by 
the  Governor  General  individually,  as  the  case  requires,  subject 
nevertheless  (except  with  respect  to  such  as  exist  under  Acts  of  the 
parliament  of  Great  Britain  or  of  the  parliament  of  the  United 
Kingdom  of  Cheat  Britain  and  Ireland)  to  be  aboUshed  or  altered 
by  the  parliament  of  Canada. 

Section  68 — Provides  for  the  appointment  of  execu- 
tive officers  for  Ontario  and  Quebec,  necessitated  no 
doubt  by  reason  of  the .  union  of  Ontario  and  Quebec, 
severed  by  the  British  North  America  Act,  rendering  a 
section  similar  to  that  relating  J;o  the  executive  govern- 
ment of  Nova  Scotia  and  New  Brunswick  inapplicable, 
viz. :  section  64,  which  provides  that  "  The  constitu- 
tion of  the  executive  authority  in  each  of  the  provinces 
of  Nova  Scotia  and  New  Brunswick  shall,  subject  to  the 
provisions  of  this  Act,  continue  as  it  exists  at  the  union 
until  altered  under  the  authority  of  this  Act,"  and  this 
is  again  repeated  in  section  88. 
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And  for  the  same  reason  it  was  necessary  to  declare      ^^^ 
the  powers  to  be  exercised  by  Lieutenant  G-oyernors  of    Msbobx 
Ontario  and  Quebec,  which  is  done  by  section  65,  which  ^^^jj^y 
is  as  follows :  Gbnbsal 

FOB 

All  powers,  authorities  and  fiinotions  which  under  any  Act  of  the    Ontario. 
parliament  of  Oreai  Britain  or  of  the  parliament  of  the  United       TT^^^  ▼ 
Kingdom   of   Great   Britain  and   Ireland,   or  of  the  legislature  ' 

of  Upper  Canada,  Lower  Canada,  or  Canada,  were  or  are  before 
or  at  the  Union  vested  in  or  exercisable  by  the  respectiye 
Gk>yemors  or  Lieutenant  Gkiyemors  of  those  provinces,  with  the 
advice  or  with  the  advice  and  consent  of  the  respective  execu- 
tive councils  thereof,  or  in  coz\junction  with  those  councils 
or  with  any  number  of  members  thereof,  or  by  those  Governors 
or  Lieutenant  Gk)vemors  individually,  shall,  as  £sr  as  the  same  are 
capable  of  being  exercised  after  the  union  in  relation  to  the  Govern- 
ment of  Ontario  and  Quebec  respectively,  be  vested  iny  and  shall,  or 
may  be,  exercised  by  the  Lieutenant  Gk>vemor  of  Ontario  and  Qu^ee 
respectively,  with  the  advice,  or  with  the  advice  and  consent  of  or  in 
conjunction  with  the  respective  executive  councils  or  any  members 
thereof,  or  by  the  Lieutenant  Governor  individually,  as  the  case 
requires,  subject  nevertheless  (except  with  respect  to  such  as  exist 
under  Acts  of  the  parliament  of  Oreai  Britain  or  of  the  parliament 
of  the  United  Kingdom  of  Great  Britain  and  Ir^andj,  to  be  abolished 
or  altered  by  the  respective  legislatures  of  Ontario  and  Quebec 

And  as  to  the  provisions  for  the  appointment  of  exe- 
cutive officers  for  Ontario  and  Quebec  and  declaring  the 
powers  and  duties  of  such  officers,  and  as  to  issuing  pro- 
clamations before  and  after  the  unions  we  find  by  sec. 
184  until  the  legislatures  of  Ontario  and  Quebec  shall 
otherwise  provide  the  Lieut  Gk>vemor  of  Ontario  and 
Quebec  may  each  appoint  under  the  great  seal  of  the 
province  the  following  officers  to  hold  office  during 
pleasure,  inter  alia :  the  Attorney  Genera!,  and  in  the 
case  of  Quebec  the  Attorney  and  Solicitor  General ; 
and  by  section  135  it  is  provided  that — 

Until  the  legislature  of  Ontario  or  Quebec  otherwise  provides,  all 
rights,  powers,  duties,  functions,  responsibilities  or  authorities  at  the 
passing  of  this  Act  vested  in  or  imposed  on  the  Attorney  General, 
Solicitor  General  [and  other  officers  named]  by  any  law,  statute,  or 
ordinance  of  Upp§r  OcmadOf  Lower  Canada  or  Cbaoda,  and  not 
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1881      repugnimt  to  this  Act,  shall  be  vested  in  or  imposed  cm  any  officer  to 
-J"***^      be  appointed  by  the  Lieutenant  €k)vemor  for  the  discharge  of  the 
9.         same,  or  any  of  them. 

AttOBHIT         -n  4  o/» 

Gbkbral       ^y  sec.  Ido  : 

Oinmtio        Until  altered  by  the  Lieutenant  Governor  in  CounoLl,  the  great 

...       seals  of  Ontario  and  Q  lehec  respectively  shall  be  the  same,  or  of  the 

BitohieiCSJ'.  game  design,  as  those  used  in  the  provinces  of  Upper  Canada  and 

""""       Lower  Oanada  respectively,  before  their  union  as  the  province  of 

Oanada, 

By  sea  189: 

Any  proclamation  under  the  great  seal  of  liie  provinee  of  Ckmadm 
issued  before  the  onion  to  tc^e  effect  at  a  time  which  is  subse* 
quent  to  the  union,  whether  relating  to  that  province  or  to  Upper 
Canada  or  to  I^tnr  Oanada,  and  the  several  matters  and  things 
therein  proclaimed,  shall  be  and  continue  of  like  force  and  effect  as 
if  the  union  had  not  been  made. 

Aodbyaeo.  140: 

Any  proolamatioR  which  is  authorised  by  any  act  of  the  Legislature 
of  the  province  -of  Cemada  to  be  issued  under  the  great  seal  of  the 
province  of  Canada!,  yfhether  relating  to  that  province  or  to  Upper 
Oanada  or  to  L0u>9r  Oanada,  and  which  is  not  issued  before  the 
union,  may  be  issued  by  f^e  Lieutenant  Governor  of  Ontario  or  of 
Quebee,  as  its  subjeot-matter  requires,  under  f^e  great  seal  thereof ; 
and  from  apd  after  tha  issue  of  such  proalamation,  the  same  and  the 
several  mat^jEs  ^i4  thii^gstbiMrein  proclaimed,  shall  be  snd  continue 
of  the  like  force  and  effect  in  Ontario  or  Q^ebec  as  if  the  union  had 
not  been  made. 

Am  tho  AjEQwtive  goirommeatB  of  Nova  Scotia  wA 
New  JBrwHwiek  w^re  coatiuuied  theM  proyisiDus  were 
not  neoefnB9.iy  #^  to  ihose  provinoaii,  but  these  yaripw 
enactmeatfl  ^nd^tlie  eoatinuance  of  the  exeoiitiTe  gov- 
emmenta  of  NevaScoUaaMd  New  Brunswick  very  clearly 
show  that  the  provinciiU  exeoutire  power  and  authority 
was  to  be  precisely  the  same  after  as  before  Qonfede;r»tpn. 
Thai  whatever  executive  powers  could  be  exercised 
or  administrative  act  done  in  relation  to  the  Govern- 
ment of  the  provinces  respectively  by  the  Lieutenant 
iGhpv^xnor  of  a  proviAce  before  pppfe^^r^ip?  Qf^  be 
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exefdsed  ot  done  by  Lietttenaxit  Gov^mois  «ia.«e  eou*     i^^i 
fedieratioiij  isubject,  of  course,  to  the  proTisions  of  the    ICbrobe 
Act,  as  is  said,  in  reference  to  Nova  Scotia  and  New  j^^^^jg^ 
Brunswick,  and  is  expressed  in  reference  to  Ohtario  and  Obitbral 
^ebtc  ^  as  far  as  tito  same  are  capable  bf  being  exercised   o^tAKio. 
After  the  Union."  ThAt  is  to  say,  that  the  ©^ctttiT^j^j^j^^^j 
gorermittent  of  the  provinces,  as  exercised  by  the  Lien'-     — - 
tenant  Oor^mors  and  Execntive  Ootincils,  nntil  altered 
by  the  respectire  legislatures,  cotttiiiue  as  before  con- 
federa^on,  except  so  fer  as  tfce  ^ectrtive  powers  of  the 
Gte^fftcfr  Ctenewd  over  ttr^  IteAinito  bf  Canada  may 
StttMfete. 

Thereifore,  when  it  is  claititted  that  a  lieiitenant 
Ghovemor  and  Council  are  not  com^tent  to  deal  with 
a  matter  or  do  an  execlitive  adminirtratiye  act  that  was 
within  their  competency  before  confederation,  the 
builiien  is  cast  on  those  putting  forward  such  a  claim 
to  show  clearly  from  the  B.  N.  A.  Act  that  by  express 
language  or  by  necessary  implication  the  Local  Ghovem- 
ments  have  been  deliud^  of  that  authority  and  iize 
f^wer  has  been  plaeed  in  the  executiye  authority  of 
tiie  Dominion.  Special  pains  appear  to  me  to  havB 
beem  taken  to  preserve  the  autonomy  of  the  provinces, 
s6  ftir  as  it  could  be  consistently  with  a  federal  union. 

To  say  then  that  ilie  lieutenant  Governors,  because 
appointed  by  the  Governor  G^eneral,  do  not  in  any  sense 
represent  the  Queen  in  the  government  of  their  pro* 
vinces  is,  in  my  opinion,  a  fallacy ;  they  represent  the 
Queen  as  Lieutenant  Governors  did  before  confedera- 
tion, in  the  performance  of  all  executive  or  adminis- 
trative aiifts  now  left  to  be  performed  by  Lieutenant 
Gk>v6mors  in  the  provinces  in  the  name  of  the  Queen  ; 
aatd  this  is  notably  made  appai^nt  in  section  82,  which 
(tnaets  that  *'the  Lieutenant  Governor  of  Ontario  and 
Qi^b^c  shall  frotti  time  to  time,  >n  the  Queen's  name, 
^lyinstnuaiwt  VivA^r  tiie  (OMltt#Mil  ^  the  pg^vioa^ 
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1881      snmmon  and  call  together  the  Legislatiye  ABsembly 

Mbbobb   of  the  province," — and  with  reference  to  which  mat- 

AnoBNBT  ^^^'  nothing  is  said  in  respect  to  Nova  Scotia  and  New 

GaxBBAL  Brumwick^  the  reason  for  which  is  obvious,  the  execn- 

O.NTASIO.  tive  authority  at  confederation  continuing  to  exist,  the 

Bii^iZaj  ^^^^^^^^  GK>vemor6  of  those  provinces  were  clothed 

with  authority  to  represent  the  Queen,  and  in  Her  name 

call  together  the  legislatures — and  also  in  the  section 
retaining  the  use  of  the  Ghreat  Seals,  for  the  Q-reat  Seal 
is  never  attached  to  a  document  except  to  authenticate 
an  act  done  in  the  Queen's  name,  such  as  proclamations 
summoning  the  legislatures,  commissions  appointing 
the  high  executive  officers  of  the  province,  grants  of 
the  public  lands,  which  grants  are  always  issued  in  the 
name  of  the  Queen,  under  the  provincial  Great  Seals. 
These  being  the  direct  enactments  in  the  matter  of 
the  executive  powers  of  the  Dominion  and  the  provin- 
ces respectively,  it  is  well  to  look  at  the  distribution 
of  legislative  powers ;  and  as  to  all  matters  coming 
within  the  classes  of  subjects  enumerated  over  which 
the  exclusive  legislative  authority  of  the  parliament 
of  Canada  is  declared  to  extend,  there  is  not  to  be 
found  one  word  expressing  or  implying  the  right  to 
interfere  with  provincial  executive  authority  or  pro- 
perty or  its  incidents,  whereas,  in  the  enumeration  of  the 
matters  coming  within  the  classes  of  subjects  in  relation 
to  which  the  provincial  legislatures  may  exclusively 
make  laws,  we  find  No.  1.  "  The  amendment  from  time 
to  time,  notwithstanding  anything  in  this  act,  of  the 
constitution  of  the  province,  except  as  regards  the  office 
of  Lieutenant  Q-ovemor," — and  from  this,  I  think  a  fair 
inference  may  be  drawn,  that  as  the  Lieutenant  Qt>v- 
emor  under  certain  circumstances  and  in  certain  mat- 
ters having  reference  to  provincial  administration 
represents  the  Grown,  the  provincial  legislatures  are  not 
permitted  to  interfere  with  this  officci — No.  6.  "The 
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management  and  sale  of  pnblic  lands  belonging  to  the      ^^^ 
province,  and  of  the  timber  and  wood  thereon, — No.  18.    Mmobr 
"  Property  and  civil  rights  in  the  province,"  and  No.  16.  ^ttornby  " 
*'  Generally  all  matters  of  a  merely  local  or  private  na-  (isNB&AL 
ture  in  the  province."    When  we  come  to  the  clanses   oin^o. 
relating  to  "  Revenue,  debts,  assets,  taxation, "  we  find,  ot^^^^nj 
sec.  102,  creation  of  a  Consolidated  Bevenne  fond  : —         — I 

All  duties  and  revenues  over  which  the  respeotiTe  legislatures  of 
Conckia,  Nova  Scotia  and  New  Brunswiekj  before  and  at  the  union, 
had  and  have  power  of  appropriation  except  such  portions  thereof 
as  are  by  this  act  reserved  to  the  reepectvoe  legislatures  of  the  provinces 
or  are  raised  by  them  in  accordance  with  the  special  powers  oonferred 
on  them  by  this  act,  shall  form  one  consolidated  revenue  fund  to  be 
appropriated  to  the  public  service  of  Canada  in  the  maimer  and 
subject  to  the  charges  in  this  act  provided. 

And  as  I  understand  the  argument,  the  words  '*  all 
duties  and  revenues  "  in  this  section  are  mainly,  if  not 
entirely,  relied  on  as  vesting  in  the  Dominion  the  right 
to  escheated  estates. 

In  reading  section  102  one  cannot,  in  view  of  the  argu- 
ment which  has  been  so  strongly  pressed  upon  us,  but 
be  struck  with  the  clear  indication  that  the  words  ''  all 
duties  and  revenues  "  are  to  be  read  in  a  limited  sense 
and  are  not  to  apply  to  all  revenues  of  every  nature 
and  description,  because  in  the  first  place  the 
words  are  confined  to  those  "  over  which  the  respec- 
tive legislatures  of  Canada^  Nova  Scotia  and  New 
Brunswick,  before  and  at  the  time  of  the  union 
had  and  have  power  of  appropriation "  and  are 
expressly  restricted  by  the  exception  of  "such 
I)ortions  thereof  as  are  by  this  Act  reserved  to  the 
respective  legislatures  of  the  provinces,  or  are  raised 
by  them  in  accordance  with  the  special  powers  con- 
ferred on  them  by  this  Act."  This  establishes,  to  my 
mind,  in  the  most  unequivocal  manner,  not  only  that 
the  duties  and  revenues  referred  to  were  to  be  confined 
to  those  over  which  the  legislatures  had  power  of  appro- 
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1881      priation,  but  that  with  equal  clearness  the  parUuMftt 

MntoBR   thereby  recognized  the  existence  of  reyenues  other  than 

Attorney  *^^^®  ^^^^  which  the  legislature   had  the  i)Owor  of 

Gbitsiul  appropriation  to  which  the  words  were  not  to  apply, 

Ohtabio.  and  also  that  of  those  revenues  over  which  the  ptovia- 

Wtohrcj  ^*^  legislatures  had  power  of  appropriation  there  were 

reserved  portions  thereof  to  the  respective  legislatures 

of  the  provinces,  and  which  by  the  express  terms  of  the 
section  are  expressly  excepted  in  like  manner,  as  are 
those  to  be  raised  by  the  local  legislature  in  accordance 
with  the  special  powers  conferred  on  them  by  the  Act, 
and  all  doubt  on  this  point  is  set  at  rest  by  the  provision 
for  the  Provincial  Oonsolidated  Bevenue  Funds.  &i 
that  section  this  excepted  portion  is  thus  dealt  witii : 

Section  126.  Such  portions  of  the  dutiee  and  revenues  over  fpfiich 
the  respective  legislatures  of  CancMla,  Nova  Scoiim  and  New  Bnm«- 
iDiok  had  before  the  union  power  of  appropriation,  as  are  by  this 
Act  reserved  to  the  respeetioe  governments  or  legi^^latures  of  the  pro- 
vinces, and  all  duties  and  revenues  raised  by  them  in  accordance  with 
the  special  powers  conferred  upon  them  by  this  Act^  shall  in  each 
province  form  one  Consolidated  Revenue  Fund  to  be  appropriated 
for  the  public  service  of  the  province. 

Here  we  see  that  while  by  sec.  102  the  duties  and 
revenues  are  confined  to  those  over  which  the  respec- 
tive local  legislatures  had  power  of  appropriation  sul^eot 
to  the  exception  therein  contained,  this  section  196 
recognizes  as  having  been  reserved,  not  only  duties  and 
revenues  to  the  legislatures  of  the  provinces,  but  expressly 
si>eaks  of  duties  and  revenues  reserved  to  the  respective 
governments  as  well  as  legislatures  of  the  provinces ;  and 
especially  in  view  of  the  very  strongly  urged  argument 
by  Mr.  McDougall  that  the  revenues  should  be  at  the 
disposal  of  the  Dominion  Executive  to  be  granted  by 
the  representative  of  the  Grown  to  those  having  moral 
claims  on  the  intestate,  (in  this  case  his  iUegitim«te 
son)  the  last  words  of  section  102  would  seem  %i  show 
that  the  revenues  therein  referred  to  are  not  rersRoes 
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that  had  been  or  were  to  be  disposed  of,  because  the      ^^^i 
language  is   "shall  form  one  Consolidated  Revenue    Mbroeu 
Fund,  to  be  appropriated  Jor  the  public  service  of  Canada  Attorney 
in  the  manner  and  subject  to  the  charges  in  this  Act  pro-   Cieneral 

FOR 

vided ;"  and  as  to  the  appropriation  of  this  Dominion    Ontario. 
Consolidated  Fund,  after,  by  sections  108,  104  and  105, RitohieCJ. 

charging  the  same  with  the  costs,  &c.,  of  collection,      

&c.,  the  interests  of  the  provincial  public  debts,  &c., 
the  salary  of  the  Gbvemor  Q-eneral,  the  appropriation 
from  time  to  time  is,  by  section  106,  thus  provided  for, 
'*  Subject  to  the  several  payments  by  this  Act  charged 
on  the  Consolidated  Eevenue  Fund  of  Canada,  the 
same  shall  be  appropriated  by  the  Parliament  of  Canada 
jor  the  Public  Service,'^  thereby  ignoring  any  right 
in  the  Executive  to  deal  with  this  fund  in  the  manner 
the  Crown  dealt  with  the  hereditary  revenues  of  the 
Crown,  or  in  any  manner  other  than  through  the  instru- 
mentality of  parliament,  and  therefore  the  provision 
would  work  in  a  manner  the  exact  opposite  of  that  for 
which  Mr.  McDougall  contends ;  for  if  escheated  estates 
are  held  to  continue  to  form  part  of  the  provincial 
Public  Property  and  to  be  dealt  with  after  confedera- 
tion as  it  was  before,  as  the  provincial  Executives  before 
confederation  granted  such  estates  like  all  other  Public 
Lands  without  the  intervention  of  the  legislatures,  they 
would  still  be  in  a  position  to  do  so  and  so  to  deal  with 
equitable  and  moral  claims  as  section  8  of  the  New  Bruns' 
wick  Act  contemplates  the  Crown  as  represented  by  the 
provincial  executive  should  do ;  but  if  these  estates  pass 
under  the  words  duties  and  revenues,  and  are  to  form 
part  of  the  Consolidated  Bevenue  Fund  of  Canada^  they 
are  withdrawn  from  executive  control  and  must  be  appro- 
priated, as  it  is  enacted  the  Consolidated  Fund  of  Canada 
shall  be  by  the  parliament  of  Canada^  for  the  public  ser- 
vice of  Canada.  In  looking  through  the  Act  we  look  in 
vain  for  any  provincial  revenues  granted  to  the  Domi- 

41 
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J 881      xiiQix  but  those  from  which  the  revennes  intended  to  be 

Mbackb   reserved  to  the  provinces  are  expressly  exempted,  and 

Attohnbt  *^^  there  are  no  duties  or  revenues  in  express  specific 

Obxkral  terms  reserved  to  the  legislatures  of  the  provinces  of 

FOR 

Ontario.  Ontario  and  Quebec^  Nova  Scotia  and  New  Brunswick^ 
RitchircJ  ^^^  ^^  *^®  provinces  individually,  if  we  exempt  the 
lumber  dues  in  New  Brunswick^  as  by  this  Act  it  is 
clearly  expressed  that  there  were  revenues  intended  to 
be  and  that  are  reserved  to  the  provinces,  the  irresist- 
ible inference  is  that  there  must  be  revenues  which 
arise  from  or  are  incident  to  or  growing  out  of  the  pro- 
perty reserved  to  the  provinces.  If  we  refer  to  the  pro- 
visions with  reference  to  the  distribution  of  provincial 
property,  we  find  that  as  to  the  Dominion,  by  section 
107,  '*  all  stocks,  cash,  banker's  balances  and  securities 
for  money  belonging  to  each  province  at  the  time  of 
the  Union,  except  as  in  this  Act  mentioned,  shall  be  the 
property  of  Canada^  and  shall  be  taken  in  reduction  of 
the  amount  of  the  respective  debts  of  the  provinces  at 
the  Union,"  and  by  section  108  "  The  Public  works  and 
propel ty  of  each  province  enumerated  in  the  third 
schedule  to  this  Act  shall  be  the  property  of  Canada,'^ 

TuR  Third  Schbdl'le. 

Provincial  Public  Works  and  Property  to  be  the  Property  of  Canada. 

1.  Canals,  with  Lands  and  Water  Power  connects  therewith. 

2.  Public  Harbors. 

3.  Lighthouses  and  Piers  and  Sable  Island. 

4.  Steamboats,  Dredges  and  Public  Vessels. 

5.  Rivers  and  Lake  Improvements. 

6.  Railways  and  Railway  StockS;  Mortgages  and  other  debts  due 
by  Railway  Companies. 

7.  Military  Roads. 

8.  Custom  Houses,  Post  Offices,  and  all  other  Public  Buildings, 
except  such  as  the  Gk}vemment  of  Canada  appropriate  for  the  use  of 
the  Provincial  Legislatures  and  Gh}vemment8. 

9.  Property  transferred  by  the  Imperial  Government  and  known 
as  Ordnance  Property. 

10.  Armouries,  Drill  Sheds,  Military  Clothing  and  Munitions  of 
War,  and  lands  set  apart  for  general  public  purposes. 
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These  are  all  the  provisions  to  be  found  in  reference      ^^^ 
to  the  vesting  of  provincial  property  in  the  Dominion.    Mhbotr 
With  respect  to  the  provinces,  section  11*7  provides  ^^j^^^-^y 
that    "The  several  provinces    shall  retain  all    their  OiWERvL 

von.  ' 

respective  public  property  not  otherwise  disposed  of  in   Ontario. 
this  Act,  subject  to  the  right  of  Canada  to  assume  any  r^-^TT'^  j 
lands  or  public  property  required  for  fortifications  or   '_!:•' 
for  the  defence  of  the  country  "    Section  109  provides 
that: 

All  lands,  mines,  minerals  and  royalties  belonging  to  the  several 
Provinces  of  Canadaj  Nova  Scotia  and  New  Brunswick  at  the  Union, 
and  all  sums  then  due  or  payable  for  such  lands,  mines,  minerals  or 
i-oyalties  shall  belong  to  the  several  Provinces  of  On  tario,  Quebec f 
Nova  Scotia  and  New  Brunswick  in  which  the  same  are  situate  or 
arise,  subject  to  any  trusts  existing  in  respect  thereof,  and  to  any 
interest  other  than  that  of  the  Province  in  the  same. 

The  executive  and  legislative  powers  of  the  Dominion 
are  large,  and  so  of  necessity  should  be,  and  while  it 
behoves  all  courts  in  the  Dominion  to  recognize  and 
give  full  force  and  effect  to  all  executive  and  legislative 
acts  within  the  scope  of  such  powers,  it  is  at  the  same 
time  equally  the  duty  of  all  courts,  especially  this 
appellate  tribunal,  to  recognize  and  preserve  to  the 
executive  governments  and  local  legislatures  of  the  pro- 
vinces their  just  rights,  whether  political  or  proprietary, 
and  not  to  permit  the  provinces  to  be  deprived  of  their 
local  and  territorial  rights  on  the  plea  that  Lieutenant- 
Governors  in  no  sense  represent  the  crown,  and  there- 
fore all  seignorial  or  prerogative  rights,  or  rights  enforce- 
able as  seignorial  or  prerogative  rights,  of  necessity 
belong  to  the  Dominion. 

While  I  do  not  think  it  can  be  for  a  moment  con- 
tended that  the  Lieutenant-Gk)vemors  under  confedera- 
tion represent  the  crown  as  the  Lieutenant-GK)vemor8 
before  confederation  did,  I  think  it  must  be  conceded, 
that  Iiieutenant-Gt>vemorB,    since    confederation,    do 

*4 
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1881      represent  the  crown,  though  doubtless  in  a  modified 


AIrbckr    manner. 

0. 


ATTORNfcY  ^^  ^y  opinion  it  was  not  intended  by  the  British 
Glnbual  North  America  Act  to  deprive  the  provinces  of  the  exe- 
Ontario,  entire  and  legislative  control  over  the  public  property 
KitohiTcj  ^^  *^^  province,  or  the  incidents  of  such  property,  or 
other  matters  of  a  purely  local  nature,  except  such  as 
are  specifically  taken  from  them,  and  that  within  the 
scope  of  the  executive  and  legislative  powers  confided 
to  the  Dominion  and  provinces  respectively  they  are 
separate  and  independent,  neither  having  any  right  to 
interfere  with  or  intrude  on  those  of  the  other ;  and 
while  I  find  a  clear  expressed  intention  of  parliament 
to  continue  to  the  provinces  all  proprietary  and  terri- 
torial rights  in  all  **  their  respective  public  properties  " 
not  specifically  disposed  of  by  the  act  which  belonged  to 
them  at  confederation,  and  which  the  term  "  public 
property,"  as  used  in  the  lltth  section  in  connection 
with  the  other  sections  of  the  act  to  which  I  have  re- 
ferred, I  think  may  be  read  as  covering  all  proprietary 
rights  and  incidents  of  property  of  every  nature  and 
description,  I  can  find  no  such  clear  indication  of  the 
intention  of  parliament  to  denude  the  provinces  of 
.  those  incidents  in  the  nature  of  reversions  pertaining  to 
their  proprietary  rights  in  the  public  property,  such  as 
are  escheats,  and  to  transfer  them  to  the  Dominion 
government  to  be  disposed  of  as  part  ot  the  consolidated 
revenue  of  the  Dominion  by  the  parliament  of  the 
Dominion. 

I  cannot  bring  my  mind  to  the  conclusion  that  it  was 
intended  that  the  lands  and  their  accessories  or  inci- 
dents should  be  separated  and  the  lands  should  belong 
to  the  provinces  and  the  reversionary  or  accessory  in- 
terest to  the  Dominion  ;  that  though  the  Crown  has  sur- 
rendered all  its  rights  in  the  property  and  the  revenues 
derivable  therefrom  to  the  provinces,  when  the  land  es- 
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cheats  for  want  of  heirs,  and  the  property  reverts  to  the      ^^^^ 
original  grantor,    it  is  not  to  revert  to  be  held  as  it  was    Mbrorr 
at  the  time  of  the  grant  made  for  the  benefit  of  the  pro-  attorney 
vince,  but  for  the  benefit  of  the  Dominion  which  never  (jbubral 
had  any  interest  in  the  lands  whatever ;  that  while  the    Ontario. 
provinces  are  to  retain  their  public  property  and  have  the  o+Xwj  j 

management  and  sale  of  the  lands  and  of  the  timber      

and  wood  thereon,  the  public  property  and  lands,  rein- 
vesting by  reason  of  the  want  of  heirs,  should  become 
the  property  of  the  Dominion,  and  so  there  should  be, 
growing  out  of  and  resulting  from  the  tenure  of  the 
public  lands  belonging  to  the  proyinoes,  public  lands 
belonging  to  the  Dominion  and  subject  to  its  legislation. 
I  do  not  think,  from  a  most  careful  consideration  of 
the  British  North  America  Aclj  that  it  could  have  been 
the  intention  of  parliament  that  while  the  public  pro- 
perties, and  the  revenues  and  proceeds  from  the  dispo- 
sition thereof,  should  be  retained  by  the  province,  and 
they  so  continue  to  retain  the  position  occupied 
by  the  surrender  to  them  of  the  Crown  rights,  that  on 
escheat,  the  escheated  lands  should  not  revert  to  the 
province,  but  instead  thereof  should  belong  to  the  Do- 
minion, and  so  the  management,  control  and  disposition 
of  what  are  commonly  called  the  Crown  Lands  or  Pub- 
lic Domain  in  the  provinces  consequently  be  divided, 
by  the  withdrawal  of  the  escheated  lands  from  the 
control  of  the  government  and  legislation  of  the  pro- 
vinces and  vested  in  the  parliament  of  the  Dominion. 
I  find  no  expressions  in  the  British  North  America  Act 
that  the  Dominion  were  to  be  proprietors  by  virtue  of 
the  Act  of  any  Crown  lands  in  the  provinces  or  any 
legislative  iK)wer  granted  them  to  deal  with  any  such 
lands,  excepting  always  the  properties  specially  named, 
such  as  beacons,  lighthouses  and  Sable  Island^  lands 
reserved  for  the  Indians  and  public  works  and  property 
specifically  enumerated  in  the  tl^rd  sehadule,  together 
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1881       ^ith  such  other  provincial  lands  and  public  property  as 

Merckr    the  Dominion  may  require  and  assume  for  fortifications 

Attorhky  ^^  ^^'  *^^  defence  of  the  country. 

Gbnkrai.       The  Crown  haying  surrendered  to  the  provinces  the 

Omtabio.  Crown  lands  and  all  casual  and  territorial  revenues  inci- 

RitchlTc J.  ^**°*  *^®r®to,  or  growing  thereout,  the  provinces,  so  far 

—      as  the  original  ownership  and  beneficial  interest  in  the 

lands  and  the  incidents  thereof  is  concerned,  have  by 

such  surrender  been  placed  in  the  i>osition  of  the  Crown, 

and  therefore  when  lands  granted  cease  to  have  any 

owner  propter  defectum  sanguinis^  or  propter  delictum 

tenentiSy  they  revert  to  the  Crown,  the  original  grantor, 

but  to  be  held  as  the  property  and  for  the  benefit  of  the 

provinces. 

This  was  so  at  confederation,  the  B.  N.  A.  Act  in  no 
way  changed  the  tenure  by  which  these  lands  were 
held  ;  on  the  contrary,  it  was  enacted  the  several  pro- 
vinces  should  retain  their  public  property,  and  as  a  ne- 
cessary consequence  their  incidents  and  reversionary 
interest  therein.  If  the  Crown  has  then  surrendered 
the  land  and  its  reversionary  interest  therein  to  the 
provinces,  as  no  interest  in  the  land  has  been  vesibd  in 
the  Dominion,  it  is  difficult  to  understand  how  they 
could  have  a  reversion  in  such  lands  ;  in  fact,  it  is  a 
contradiction  in  terms  to  say  that  the  lands  never 
owned  by  the  Dominion  could  revert  to  it  by  reason 
of  a  failure  of  heirs,  or  propter  delictum  tenentis,  and 
surely  nothing  but  the  most  unequivocal  words  could 
prevent  the  land  from  reverting  to  the  original 
grantor  to  be  held  for  the  benefit  of  the  province 
to  whom  the  rights  of  the  Crown,  the  original  grantor, 
had  been  surrendered,  in  other  words,  to  be  placed  in  the 
same  position  and  held  by  the  Crown  for  the  benefit 
of  the  province  as  if  they  nevei  had  been  granted.  When 
then  the  property  reverts  to  the  crown,  I  can  discover 
nothing  in   this  to   change  the  purposes  for  which, 
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under  the  surrender  by  the  Grown  to  the  provinces,  it      1^8^ 
was  to  be  held  by  the  Grown  as  represented  by  the    Mbrobr 
Lieutenant  Governor  and  the  executive   of  the  pro-  ^^^^^^ 
vinces  respectively.  Gbxkiul 

I  think  the  terms  "  all  duties  and  revenues  "  in  the   Oxtabto. 
102  section,  under  which  it  is  claimed  these  escheated  d.,  TT^n  t 

'  Kitchie,C.J. 

estates  pass  to  the  Dominion,  refer  to  the  ordinary      

duties  and  revenues  such  as  customs,  impost  and  excise, 
and  the  like,  which  were  at  the  sole  disposal  of  and 
subject  to  direct  appropriation  by  the  legislature,  and 
not  lands,  which,  by  accident,  &11  to  the  lord,  or  those 
representing  the  lord,  as  is  said  by  Coke  (1),  "  the  word 
*  escheat '  id  est  cadere,  excidere  or  accidere  properly 
signifieth,"  in  other  words,  not  casual,  accidental  or 
extraordinary  revenues  which  come  in  the  shape  of 
land,  and  which  lands  are  managed  and  granted  and 
disposed  of  by  the  executive  without  the  intervention 
of  the  legislature,  and  under  certain  circumstances 
without  even  the  proceeds  being  subject  to  legislative 
action,  as  in  the  case  of  lands  donated  to  those  who 
may  by  reason  of  connection  with  the  deceased  or  other 
reasons  have  a  special  claim  on  the  clemency  and  favor 
of  the  Grown  represented  by  the  provincial  executive. 
Very  strong  observations  were  made  as  to  the  manner 
in  which  the  government  of  Ontario  had  dealt  with  a 
portion  of  this  estate  and  would  probably  deal  with 
that  in  controversy,  if  it  was  now  decided  that  the 
disposition  of  the  estate  belonged  to  the  provincial 
government.  With  considerations  of  this  kind,  we 
have  clearly  -nothing  to  do.  Though  very  pointedly 
and  earnestly  put  forward  by  Mr.  Mc  Dougall  in  his  very 
able  and  ingenious  address  that  those  connected  with 
the  estate  and  who  had  therefore  a  moral  or  equitable 
claim  to  consideration  would  be  seriously  aggrieved  and 
injured  by  holding  that  the  disposition  of  an  escheated 

(I)  L.  1|  C.  1|  860.  4, 
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1^1      estate  belonged  to  the  provincial  and  not  to  the  Domi- 
Mbbobb   nion  authorities,  this  proposition  has  not  commended 
Attorhby  its^^f  to  my  mind  in  the  way  it  appears  to  have  so  for- 
Gbvbbal  cibly  impressed  Mr.  McDaugall,  because  I  can  see  no 
Qrtabio.  reason  whatever  why  in  a  case  such  as  this,  the  pro- 
Bitohie»CJ.  '^^^^^^^  executive  should  be  guided  or  should  act  on 
—      any  different  principle  whatever  in  regard  to  the  dis- 
posal of  escheated  estates  from  those  that  would  govern 
the  Dominion  executive ;  on  the  contrary,  it  seems  to 
me  that  precisely  the  same  principles  and  considerations 
that  should  influence  a|i4  govern  the  one  should  guide 
and  determine  th^  c^M9^  of  the  other ;  and  it  must  be 
borne'in  mind  that  th^^  may  be  many  escheats  where 
no  circumstances  exist  calling  for  any  si)ecial  action, 
and  therefore  in  the  older  books  we  find  it  stated  *'  that 
it  is  the  ordinary  course  for  the  Crown  upon  petition  to 
orive  a  lease  or  grant  to  the  party  discovering  an  escheat 
with  a  view  to  encourage  discovery  "  (1). 

For  these  reasons  I  think  the  conclusion  arrived  at 
by  the  Court  of  Appeal  of  Ontario  is  correct,  and  this 
appeal  should  be  dismissed  with  costs. 

FOURNIER,  J.   : — 

La  question  soulevfee  en  cette  cause  est  de  savoir 
lequol  du  gouvemement  d'0/»/a no  ou  du  gouvernement 
fedt'ral  a  droit  sous  la  constitution  actuelle  de  profiter 
des  biens  tombant  en  desh6rence. 

Tout  le  monde  est  d'aecord  pour  reconnaitre  que  la 
desherence  est  une  prerogative  royale  qui  ne  pent  6tre 
exerc6e  que  par  la  Reine  elle-mfeme,  ou  par  ceux  aux- 
quels  elle  a  sp^cialement  del^gue  ses  pouvoirs  &  cet 
eflfet. 

Quelle  que  soit  Torigine  et  la  nature  de  la  d^sh^rence, 
il  faut  admettro  que  dans  la  province  d' Ontario  ou  le 
systeme  f§odal  n*a  jamais  exists,  elle  est  moins  un  inci* 

(1)  l_Chitty'B  Gen.  Pr.  280.  citing  7  Ve».  71,  and  6  Ves.  809, 


VOL.  v.]     SUPREME  COURT  OP  CANADA.  649 

dent  de  la  tenure  dee  terres  qu'une  prerogative  fiscale      ^^^ 
accord^e  au  sonverain,  par  la  constitution  anglaise,    Kbrcbr 
comme  source  de  revenus.  C'est  ainsi  que  Blackslone  (1)  attobvet 
la  qualifie  en  la  classant  parmi  les  diverses  sources  de   General 

,  .  FOR 

revenus  du  souveram  :  Ontario 

The  King's  Jiscal  prerogatives,  or  such  as  regard  bis  revenue  j  Foumier  J. 
which  the  British  constitution  hath  vested  in  the  royal  person,  in       — 
order  to  support  his  dignity  and  maintain  his  power. 

A  la  page  302,  au  No.  XYII,  il  d6finit  comme  suit  la 
prerogative  de  d^sh^rence : 

Another  branch  of  the  King's  ordinary  revenue  arises  from  escheats 
of  lands,  which  happen  upon  the  defect  of  heirs  to  succeed  to  the 
inheritance ;  whereupon  they  in  general  revert  to  and  vest  in  the  King, 
who  is  esteemed  in  the  eye  of  the  law  the  original  proprietor  of  all 
the  lands  in  the  kingdom. 

Oette  autorit6  6tablit  trois  propositions  importantes 
pour  la  solution  de  la  question  soumise— lo  la  d6sh6- 
rence  est  une  prerogative  royale ;  2o  une  source  de 
revenus  du  souverain ;  So  qu'aux  yeux  de  la  loi  le 
souverain  est  consid6r6  comme  lepropri6taire  originaire 
de  toutes  les  terres  du  royaume. 

Dans  la  legislation  ant6rieure  au  statut  imperial  1 
Ormh  4,  ch.  25,  les  dispositions  concemant  la  desh^rence 
ou  I'appropriation  des  biens  et  revenus  en  provenant 
n'ont  pas  affects  la  prerogative  de  la  Couronne.  Les 
statuts  89  et  40  Geo.  8,  59  Qeo.  8  et  6  Guil.  4  n*ont  pas 
616  passes  pour  investir  la  Oouronne  d'aucun  droit  nou- 
veau,  ni  pour  diminuer  ceux  qu'elle  avait  d6j4  sur  cette 
cspece  de  biens,  mais  bien  plutot  pour  en  faciliter  Texer- 
cice.  II  n'y  est  question  de  ces  biens  que  comme  pro- 
pri6t68  de  la  Couronne.  La  59me  Qeo.  8,  ch  04,  sec.  8 
declare  que  le  surplus  de  la  vente  de  ces  biens,  apres 
rex6cution  des  ordres  de  Sa  Majest6,  sera  pay6  aux 
commissaires  du  revenu  territorial  de  Sa  Majest6,  "  shall 
be  paid  lo  the   Commissioners  of  His  Majesty^ s    Land 

(I)  Ch.  8|  p.  281. 
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1881      Revenue."    La  pr6rogatire  est  laiss6e  intacte  et  les  biens 
Mbbobb   qui  en  proviennent  conservent  leur  caractere  de  rereuu. 

AiTOBXKY      ^®  '^'^®*  V^^  P*'  ^*  ^^'^  ^^^^-  ^»  ^^-  25  q^«  la  destina- 
Gknbral  tion  de  cette  source  de  revena,  de  mftine  que  les  autres 

FOR 

Ontario,  droits  h6r6ditaire8,  casuels,  territorianz  et  antres  parti- 
Fouraier  j.^^^^rement  attaches  k  la  Couronne,  a  6t6  alien6e  en 
—  ^change  de  la  liste  civile.  Elle  doit  pendant  la  dur^e 
de  ce  rigne,  former  partie  du  fonds  consolide  du  Eoy- 
aume-Uni,  anz  conditions  et  reserves  sp^cifiees  dans 
cet  acte.  Une  de  ces  conditions  est  ainsi  ezprim6e : 
"  It  being  the  true  intent  and  meaning  of  this  act  that 
the  said  rights  and  powers  shall  not  in  any  degree  be 
abridged,  restrained,  affected  or  prejudiced  in  any  man- 
ner whatsoever,  but  only  that  the  money  accruing  to 
the  Crown,  after  the  full  and  free  exercise  of  the  enjoy- 
ments of  the  said  rights  and  powers,  subject  as  aforesaid, 
shall,  during  His  Majesty*s  life  time,  be  carried  to  and 
made  part  of  the  consolidated  fund  of  the  United  King- 
dom." Telle  est  encore,  en  yertu  des  dispositions  de 
Tacte  imperial  1  et  2  Vict.,  ch.  2,  la  destination  des 
droits  et  revenus  particulierement  attaches  k  la  Cou- 
ronne, et  entre  autres,  ceuz  provenant  de  la  d6sh6rence. 
Le  premier  changement  qui  ait  6t6  fait  dans  Tappro- 
priation  des  revenus  h^r^ditaires  de  la  Couronne,  dans 
les  provinces  formant  actuellement  la  Puissance  da 
Canada^  a  et6  introduit  par  Tacte  du  Nouveau  Brunswick 
Cons.  Stats  N.  B.  Tit.  8,  ch.  5,  dont  les  dispositions  sont  k 
pen  pr&s  celles  dela  Ire  Gail.  4,  ch.  25.  Des  dispositions 
du  m6me  genre  furent  ensuite  introduites  dans  Tacte 
d*union  du  Ilaut  et  du  Bas  Canada  en  1810.  Ellos 
furent  plus  tard  m<Kli flees  par  des  statuts  subs6quenl8 
cit6s  en  detail  dans  largument  du  savant  conseil  de 
Tappelant.  II  rfesulte  de  Tfitat  de  la  legislation  k  Tfepo- 
que  de  la  Confederation  que  les  revenus  provenant  de 
la  desherence  appartenaient,  lors  de  la  passation  de 
Tacte  de  VA  B.  N.,  au  Canada  Uni.    Cette  proposition 
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admise  de  toute  part,  mSme  par  le  savant  conseil  de      ^^^^ 
Tappelant,  il  ne  reste  done  plus  qu'&  s'assnrer  si  Tacte    Mkrobr 
de  Til.  B.  N,  n'en  a  pas  dispos6,   comma  des   autres  ^xtobnbt 
revenus  des  provinces,  en  faveur  du  gourernement  Gexkral 
iederal.  Ontario. 

Pour  moi  la  solution  de  la  question  qui  nous  occupe  p^^jj^,  j 
se  trouve  entidrement  dans  la  sec.  102,  ainsi  con9ue :  

TouB  les  droits  et  revenus  que  les  legislatures  respectives  du 
Canadaf  de  la  Nouvelle-Ecoise  et  du  Nouveau- Brunswick f  avant  et 
k  Tcpoque  de  Tunion,  ayaient  le  pouvoir  d'approprier,  sauf  oeuz 
donn6es  par  le  present  acte  aux  legislatures  respectives  des  pro- 
vinces, ou  qui  seront  per^us  par  elles  conform6ment  aux  pouvoirs 
sp6ciauz  qui  leur  sont  conf^r^s  par  le  present  acte,  formeront  un 
fonds  oonsolide  de  revenu  pour  dtre  appropri^e  au  service  public  du 
Oan<idaf  de  la  manidre  et  soumia  auz  charges  pr^vues  par  le  present 
acte. 

D*apr&s  cette  section,  tous  les  droits  et  revenus  des 
legislatures  doivent  former  le  fonds  consolid6  de  revenu 
du  Canada^  sauf  les  deux  exceptions  y  mentionn6es. 

JLes  biens  provenant  de  la  d6sh6rence  forment  k  n'en 
pas  douter  une  source  de  revenus  publics  depuis  que 
la  Couronne  en  a  fait  TaU^nation  en  vertu  des  lois 
concemant  la  liste  civile ;  ce  revenu  doit  6tre  compris 
dans  la  cession  qui  est  faite  en  termes  ggn^raux  de  tous 
les  droiis  et  revenus  des  provinces,  k  la  Puissance.  II 
n'y  a  k  cette  disposition  g6n6rale  que  I'exception  en 
faveur  des  provinces,  des  revenus  qui  leur  tout  riservis 
par  Tacte  constitutionnel  et  qu'elles  peuvent 
percevoir  en  vertu  des  pouvoirs  sp6ciaux  qui  leur  sont 
conf(&r6s.  La  section  126  qui  cr6e  le  fond  consolid6  des 
provinces  declare  qull  sera  compost  des  droits  et  revenus 
qu'elles  avaient,  avant  1' Union,  le  pouvoir  d'appro« 
prier,  et  qui  sont  r6serv6s  aux  gouvernements  ou  legis- 
latures. Ces  deux  sections  s'accordent  k  declarer  que 
tous  les  revenus  des  provinces,  excepts  ceux  qui  leur 
sont  specialement  reserves  par  I'acte  constitutionnel, 
appartiendront  au  fond  consoUde  fi^6ral.    Pour  main- 
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^^      tenir  que  le  revenu  provenant  de  la  d^sherence  appar- 
Mbsosk   tient  aux  provinces,  il  faudrait  done  trouver  dans  Facte 
Attobnbt  constitutionnel  une  reserve  a  eel  effet.    II  n'y  en  a  cer- 
Gbnbral  tainement  pas.     Les  sources  de  revenus  des  provinces 
Ontasio.  sont  indiquees  dans  les  sous-sections  2,  3  et  9  de  la 
Foamier  j,  section  92,  et  dans  la  section  118,  accordant  une  subven- 
tion a  chaque  province, — mais  aucune  de  ces  sections 
ne  contient  de  reserve  speciale  qui  soit  susceptible  de 
comprendre  le  revenu  provenant  de  la  dfesherence.     La 
seule  reserve  speciale  que  Ton  trouve  est  celle  contenue 
dans  la  section  124,  conservant   au  Nauveau- Brunswick 
son  privilege  de  prelever  sur  les  bois  de  construction 
les  droits  6tablis  par  une  de   ses  lois  pass^es  avant 
rUnion.    Cette  exception  n'a  pas  d'autre  effet  que  celui 
de  confirmer  le  principe  general  de  la  section  102. 

Four  appuyer  sa  reclamation  au  benefice  de  la 
desh^rence,  Tintime  invoque  encore  un  autre  moyen 
tir6  de  certaines  dispositions  de  TActe  de  VAmirique 
Britannique  du  Nord.  II  pretend  que  les  sec.  109  et  116 
out  op6r6  en  favour  des  provinces  un  transport  l^gislatif 
de  cette  prerogative. 

Par  la  sec.  109  *'  toutes  les  terres,  mines,  min^raux 
et  reserves  royales  (royalties)  appartenant  aux  differentes 
provinces  du  Canada,  etc.,  lors  de  TUnion,  et  toutes  les 
Bommes  d'argent  alors  dues  ou  payables  pour  ces  terres, 
mines,  min6raux,  et  reserves  royales  (royalties),  appar- 
tiendront  aux  differentes  provinces  ^'Ontario,  QuibeCy 
la  NouvelU'Ecosse  et  le  Nouveau-Brunswick,  dans  les- 
quels  ils  sont  sis  et  situ6s,  ou  exigibles,  restant  toujours 
soumis  aux  charges  dont  ils  sont  grev§s,  aiusi  qu'a  tons 
intferfets  autres  que  ceux  que  peut  y  avoir  la  province." 

Par  la  declaration,  contenue  dans  cette  section,  que 
toutes  les  terres  et  reserves  royales  appartenant  aux  diffe- 
rentes provinces  lors  de  T  Union  continueront  de  leur 
appartenir,  I'lntime  en  condut  que  le  domaine  direct 
de  la  Gouronne  sur  toutes  les  terres  j>ubliquea  a]  ete 
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transports  aux  provinces,  et  qu'une  des  consequences      ^881 


Trsiiltant  de  ce  transport  c'est  que  les  proprietes  torn-    Mbroer 
bant  en  dfesherence  doivent  faire  retour  aux  provinces,  attorxey 
Mais  le  transport  n'est  pas  aussi  general  et  aussi  absolu   General 

FOR 

que  le  pretend  Tlntimfe.     II  est  restreint  et  qualifie  par   Ontario, 
les  expressions  "  terres,  etc.,  appartenant,  etc.,  lors  de^  "^^  j 
rUnion."  Ces  termes  ne  comportent  ^videmment  qu'une      — 
confirmation  de  la  proprifete  limit6e  des  terres  publiques, 
telle  qu'elle  etait  alors — le  pouvoir  des  provinces  sur 
ces  terres  n'est  nuUement  augmente — aucun  pouvoir 
nouveau  n'est  ajoutS  a  ceux  qu'elles  avaient  deja  — 
auctine  prerogative  nouvelle  ne  leur  est  concedSe.  11  est 
restA  ce  qu'il  etait  auparavant,  ainsi  que  le  coniporte 
la  sous-sec.  6  de  la  sec.  92,  reslreint  a  Tadministration 
et  a  la  vente  des  terres  publiques  appartenant  a  la  pro- 
vince, et  des  bois  et  for&ts  qui  s'y  trouvent. 

Leur  pouvoir  sur  les  terres  est  done  actuellement  ce 
qu'il  6tait  avant  la  Confederation  et  rien  de  plus.  Pour 
saA'oir  quel  est  a  present  ce  pouvoir,.  il  faut  necessaire- 
ment  se  reporter  a  la  legislation  anterieure,  tant  impe- 
riale  que  provinciale,  surcesujet.  Dapres  Texamenque 
j'ai  fait  de  cette  legislation,  dont  Thonorable  juge 
Gwynne  a  fait  un  expose  si  complet  qu'il  serait  inutile 
de  revenir  sur  ce  sujet,  je  suis  forc6  d'en  arriver  a  la 
conclusion  que  le  pouvoir  des  provinces  sur  les  terres 
publiques  n'a  pas  §t6  augments  par  la  sec.  109.  II  est 
comme  avant  la  Oonf6d6ration  un  pouvoir  d'adminis- 
tration,  la  Couronne  ne  s'Stant  jamais  dSparti  par 
aucnn  acte  imperial  ou  provincial  en  faveur  de  qui  que 
ce  soit,  da  domaine  direct  lui  appartenant  dans  les  terres 
publiques.  Dans  oe  cas,  c'est  a  la  Beine  comme  ayant 
encore  le  domaine  directe  des  terres  que  les  biens  tom- 
bant  en  d6sh6rence  devraient  faire  retour,  si  Ton  consi- 
dere  cette  faculty  plus  comme  un  incident  de  la  tenure 
des  terres  que  comme  use  prerogative  du  souverain. 

Mais  la  province  d!  Ontario  n'ayant  jtaiiais  €t6  sou- 
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J8S1      mise  an  regime  f(§odal,  oe  n'est  pas  au  sonverain,  comme 

Mbbcbr   seigneur  (Lord  of  the  Manor),  mais  k  titre  de  souvena- 

Attorvet  "^^^  ^^^  ^^  droit  de  retour  doit  lui  appartcnir,  en  vertu 

GfcjNKRAL  du  principe  qui  le  fait  prfisumer  comme  le  dit  Black- 

Ontario.  sionCy  proprifetaire  de  toutes  les  terres  du  royaume,  O'est 

Fournier  J.  ^^^  doute  pour  cette  raison  que  sous  la  constitution 

actuelle,  les  concessions  de  terres  publiques  se  font 

encore  au  nom  de  la  Heine.  Dans  tons  les  cas  Targu- 
ment  de  reversion  fond6  sur  le  syst^me  £§odal,  s'il  6tait 
susceptible  d'etre  appliqu6  a  la  province  d'OiUario,  ne 
pourrait  affecter  que  les  propri6t6s  immobilidres.  Que 
deviennent  dans  ce  cas  les  biens  mobiliers  de  la  succes- 
sion ;  k  qui  feront-ils  retour  ?  La  prerogative  va-t-elle 
se  diviser  suivant  la  nature  des  biens, — les  immeubles 
apparliendront-ils  aux  provinces  et  les  bitiis  mobiliers 
k  la  Puissance  ?  Cette  question  suffit  pour  faire  voir 
le  vice  de  Targument  uniquement  fond6  sur  le  droit  de 
retour  comme  incident  de  la  tenure  f^odale.  II  est 
plus  logique  de  reconnaitre  que  c'est  en  vertu  de  la  pre- 
rogative royale  que  le  souverain  a  droit  de  beneficier 
de  toute  espece  de  biens  tombant  en  d6sli6rence. 

Au  surplus,  lors  m6me  que  le  transport  des  terres 
serait  absolu,  je  ne  comprends  gudre  comment  il  pour- 
rait par  lui-m6me  comporter  une  alienation  d'une  pre- 
rogative attachee  k  la  personne  du  souverain.  II  est  de 
princii)e  que  toute  legislation  affectant  les  prerogatives 
royales  doit  etre  formelle  et  ezpresse,  ou  resulter  du 
moins  des  dispositions  qui  impliquent  necessairement 
que  le  Ugislateur  a  voulu  les  modifier.  Ge  principe,  si 
souvent  proclame  par  les  decisions  des  tribunaux  en 
Angleterre  a  ete  encore  assez  recemment  reaffirme  par 
le  Conseil  Prive  dans  la  cause  de  Landry  v.  Thiberge. 

II  n'y  a  certainement  dans  la  clause  109  aucune 
expression  concernant  la  prerogative,  et  ses  dispositions 
ne  sont  pas  non  plus  de  nature  k  faire  necessairement 
presumer  qu'elle  a  et6  alienee. 
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^argument    fond6    sur  les    expressions    "  rfiserres      1^81 
royales  "  dans  la  m£me  sec.  109  {royalties)  que  Ton  a  fait    Merckb 
valoir  dans  la  cause  de  Church  vs.  Blake  (1)  semble avoir   i^^^^^^. 

*   '  Attorney 

6te  abandonnS  par  le  savant  conseil  de  Tlntime.     En  Gknir.1. 

F   R 

effet,  le  terme  royalties  n'est  pas  employe  \k  pour  signi-   Ontario. 
fier  les  pouvoirs  ou  les  attributions  de  la  royautfi.  L'ex-  p       T"^  j 

plication  qui  en  a  6te  donn6e  par  le  savant  conseil  des      

appelants  est  la  seule  correcte.  II  est  Evident  que  cette 
expression  sc  rapporte  seulement  aux  droits  de  percen- 
tage ou  de  commission  que  la  Couronne  percevait  avant 
la  Conf6d6ration  dans  les  provinces  de  la  Nouvelle- 
Ecosse  et  du  Nouveau-Brunstvick  sur  les  concessions  de 
mines.  Pour  ces  raisons  la  sec.  109  ne  me  parait  aucu- 
]v?ment  affecter  la  prerogative  en  question. 

Un  autre  argument  que  Ton  a  aussi  fait  valoir  dans 
cette  cause,  et  qui  ne  me  semble  pas  plus  concluant  que 
celui  fond6  sur  la  section  109,  est  celui  tir6  du  pouvoir 
des  ISgislatures  sur  la  proprifete  et  les  droits  civils. 

La  desh6rence  6tant  une  interruption  de  la  succession, 
et  le  souverain  ne  prenant  les  biens  que  comme  ultimus 
h(ereSf  les  legislatures  peuvent,  dit-on,  changer  cet  ordre 
de  succession.  Mais  la  desherence  est  une  matiere  de 
prerogative  et  non  pas  une  question  de  propri6t6  on  de 
droit  civil.  D'ailleurs  Tordre  actuel  des  successions 
admettant  cette  prerogative  en  favour  de  la  souveraine, 
il  fiaudrait  d^montrer  que  le  i>ouvoir  de  16gislater  sur 
les  prerogatives  royales  appartient  aux  legislatures  Oe 
Bcrait  retomber  dans  la  question  de  savoir  k  qui 
appartient  Tautorite  souveraine  sous  la  constitution 
actuelle,  sur  les  sujets  de  legislation  non  specialement 
deiegues,  question  sur  laquelle  j*ai  dejd  eu  occasion  de 
me  prononcer.  Je  ne  crois  pas  devoir  y  revenir,  car 
je  crois  que  la  sec.  102  suffit  pour  resoudre  la  question 
soumise. 

Ayant  pris  communication  de  Topinion  si  savam- 

(1)  2  Q.  L.  R.  236. 
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1^1      ment  6labor6e  de  Thonorable  juge  Owynne^  je  me  suis 

Mkbobb   contents  d'indiquer    brievement  les    motifs    de   mn\ 

ArroRyBY  coucours  dans  les  conclusions  qn'il  a  adoptees.     \in 

Gbxeral  consequence  je  suis  d'avis  que  I'appel  devrait  etre 

OxTARio.  allou6. 

Fournier,  J.      HeNRY,  J.  :— 

Having  fully  considered  the  interesting  and  highly 
important  interests  involved  in  the  discussion  and  deci- 
sion of  this  case,  I  shall  now  briefly  state  the  conclu- 
sions at  which  I  have  arrived. 

On  the  part  of  the  respondent  it  is  claimed  that  on 
the  failure  of  heirs  of  Andrew  MerceVy  who  died  intes- 
tate, the  province  of  Ontario  became  entitled  to  his 
estate — both  real  and  personal — as  legislative  assignee 
of  the  Crown. 

On  the  part  of  the  appellants  it  is  contended  that  no 
such  assignment  was  made,  but  that  by  the  British 
North  America  Act  the  assignment,  if  any,  was  to  the 
Dominion. 

If  therefore  the  claim  of  the  respondent  be  not  sus- 
tained our  judgment  must  be  for  the  appellants,  whether 
or  not  the  Dominion,  by  the  act  in  question,  became 
entitled  to  the  position  claimed  for  Ontario. 

If  the  majority  of  the  court  should  be  of  the  opinion 
that  the  respondent's  claim  cannot  be  allowed,  it  will 
be  unnecessary,  in  my  opinion,  to  consider  the  proposi- 
tion advanced  by  the  api>ellants,  that  the  assignment 
was  to  the  Dominion.  It  has  been  contended  in  other 
cases  that  plenary  legislative  powers  were  given  by  the 
act  mentioned  over  all  subjects  and  for  all  objects, 
either  to  the  parliament  of  Canada  or  to  the  several 
legislatures.  I  have,  in  at  least  one  of  my  judgments, 
refused  to  admit  the  correctness  of  that  proposition  ;  and 
have  held  that  we  must  look  to  the  act  and  trace  to  it 
the  right  to  legislate  in  regard  to  every  matter  arising 
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for  decision.    If  we  always  keep  in, view  the  considera-      l^i 
tion  that  the  whole  legislative  power  is  given  by  it,  and    iiEROER 
by  it  alone— a  position  requiring  no  argument  to  sus-  j^^Q^^y 
tain — and  determine  from  that  the  existence  of  any  General 
legislative  power  claimed,  the  solution  will,  to  that   oxtario. 
extent,  be  easier ;  and  the  decision  more  likely  to  be  „ _ 

lionry,  J. 

correct.  There  are,  no  doubt,  many  subjects  given  fully, 
either  to  the  Dominion  or  to  the  local  legislatures,  or 
in  part  to  each,  wherein  it  is  manifest  the  one  or  the 
two,  each  of  the  part  allotted  to  it,  should  have  legisla- 
tive power  to  deal  with  the  whole  of  such  subjects ;  but 
although  that  may  be  properly  said  to  be  the  general 
rule,  I  maintain  the  existence  of  cases  that  should  be 
declared  exceptions. 

It  is  not  necessary,  as  I  have  before  said  and  for  the 
reasons  given,  to  be  shown,  that  the  right  claimed  by  the 
respondent  should  appertain  to  the  Dominion.  It  may 
be  that  the  latter  has  no  such  right ;  but  that  conclu- 
sion, in  my  opinion,  should  have  little  weight  in  the 
present  case.  To  recover  in  this  action,  the  exclusive 
right  must  be  shown  in  Ontario.  The  appellants  are 
entitled  to  our  judgment  unless  the  respondent  shows 
a  valid  legislative  transfer  of  the  prerogative  right  in 
question  to  the  province ;  and  such  a  transfer  as  would 
deprive  the  sovereign  of  the  right  to  its  future  exercise. 
I  am  induced  to  make  these  suggestions  as  many  of  the 
reasons  for  arriving  at  the  conclusion  that  there  was  no 
such  transfer  to  the  several  provinces  composing  the 
Dominion  apply  with  equal  force  to  show  there  was 
none  to  the  Dominion. 

I  have  said  that  we  must  seek  from  the  British  North 
America  Act^  and  from  that  alone,  for  the  sustainment  of 
the  respondent's  claim. 

Our  attention  was  directed  at  the  argument  to  the 
position  of  Canada  immediately  preceding  the  passage 
of  the  act  as  regards  Crown  or  waste  lands,  and  also  to 

42 
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JS8I  that  of  Upper  Canada  before  the  union  with  Lower 
Mbrcer  Canada.  Holding,  however,  the  views  I  do  as  to  the 
.  *•  result  of  the  union  of  the  four  provinces  in  1867, 1  am 
Gbhbril  unable  to  feel  that  much,  if  any,  weight  should  be 
05TABI0.  S^^^^  to  an  argument  founded  on  the  x>08ition,  as  touch- 
— -  ing  the  question  under  consideration,  which  the  pro- 
!  '  vinces  or  any  of  them  occupied  at  any  time  before  con- 
federation, except  so  far  as  the  act  specially  refers  to 
such  position.  The  Imperial  Act  was  not  one  forced 
upon  the  provinces  by  an  arbitrary  proceeding  of  an 
overruling  legislative  body,  depriving  them,  or  any 
of  them,  of  legislative  power.  In  such  a  case  it  might 
be  contended  that  the  extent  of  the  deprivation  must  be 
ascertained  from  the  act ;  and  as  regards  any  subject  or 
matter  not  embraced  in  it,  the  i)Ower  would  still  re- 
main. Here,  however,  the  case  is  far  different.  The 
act  was  passed,  as  it  recites,  on  the  application  of  the 
provinces  to  give  legislative  sanction  and  authority  to 
an  agreement  entered  into  on  the  part  of  the  provinces 
for  their  federal  union.  The  implied,  if  not  expressed, 
principle  acted  on  was  that  all  rights  and  privileges, 
including  legislative  as  well  as  others,  of  each  of  the 
provinces,  should  be  surrendered ;  and  that  each  should, 
if  the  xmion  were  consummated,  depend  subsequently 
for  the  exercise  of  their  rights  and  privileges  uj[>on  the 
Imperial  Act  to  be  passed,  to  give  effect  to  the  agree- 
ment for  union  entered  into.  This  is  patent  in  the  act 
itself  and  in  the  resolutions  of  the  delegates  upon  which 
it  was  founded  and  passed.  I  could  give  many  reasons, 
and  show  many  facts,  to  prove  the  correctness  of  this 
proposition;  but  it  appears  to  me  only  necessary  to 
suggest  that  if  it  were  intended  to  be  otherwise,  we 
would  reasonably  expect  to  find  provision  made  for  in- 
tended exceptions.  The  absence  of  any  such  is  strong 
presumptive  evidence  that  none  were  desired. 

Section  102  of  the  act  gives  to  the  Dominion  the 
appropriation  of 
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All  duties  and  revenues  over  which  the  respective  legislatures  of  J881 
Canada,  Nova  Scotia  and  New  Brunswickf  before  and  at  the  union, 
had  and  have  power  of  appropriation^  except  such  portions  thereof 

as  are  by  this  Act  reserved  to  the  legislatures  of  the  provinces,  or  Attorn ky 

are  raised  by  them  in  accordance  with  the  special  powers  conferred  ^BNsnAi. 

on  them  by  this  Act,  Ojitario. 

to  fonn  0213  consolidated  revenue  fund  to  be  appro-      — — 
priated  for  the  public  service  of  Canada.  !^ 

By  the  terms  and  provisions  of  that  section  all  the 
duties  and  revenues  controlled  before  the  union  by  the 
legislatures  of  the  provinces,  with  the  exception  of  the 
portions  reserved  by  the  act  to  the  provinces,  were 
clearly  given  to  the  Dominion.  If,  then,  before  the 
union,  the  right  claimed  by  the  respondent  was  vested 
in  the  provinces,  it  was  transferred  to  the  Dominion  by 
this  section,  unless  we  find  it  reserved  in  the  act  to  the 
provinces.  I  think  therefore  that  the  decision  of  this 
cose  should  not  be  affected  by  the  position  of  the  pro- 
vinces, or  by  their  legislation,  before  the  union,  with 
the  exception  I  have  before  mentioned.  If  the  portions 
of  the  revenues  reserved  to  the  provinces  cannot  be 
construed  to  include  the  right  in  question,  it  matters 
not  that  it  can  be  satisfactorily  and  undoubtedly  shown 
that  Ontario  possessed  it  before  the  union. 

The  reservation  to  which  I  have  just  referred  we  find, 
on  reference  to  the  act,  to  be  **  lands,  mines,  minerals 
and  royalties,  belonging  to  the  several  provinces  at  the 
union."  "Lands"  and  "royalties"  need  only  to  be 
referred  to  in  this  connection.  As  to  the  first  it  is  con- 
tended, that  by  the  mere  transfer  from  the  Grown  to 
the  provinces,  the  prerogative  right  to  an  escheat,  on 
the  failure  of  heirs,  is  transferred.  The  first  inquiry 
naturally  is  had  the  province  of  Canada,  before  the 
union,  that  right  ?  If  it  had  not,  then  it  could  not  bo 
a  part  of  the  reservation.  It  was  the  duty  of  the  res- 
pondent to  have  pointed  out  some  legislation  of  the 
Imperial  Parliament  abolishing  or  transferring  the  pre* 
rogative  right  of  the  Crown  by  escheat  over  lands  in 
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1S81  the  provinces  held  in  free  and  common  socage,  previous 
Mkroeb  to  the  accession  of  his  Majesty  William  IV. ;  or  to  some 
Attornkt  ®^^^  statute  repealing  the  statute  passed  in  the  first 
Gbxiral  year  of  his  reign,  ch.  25,  by  which  his  Majesty  sur- 
OxTABio.  rendered  to  parliament,  to  form  part  of  the  consolidated 
.,  —  -  fund  of  the  kingdom,  his  Majesty's  interest  in  the  here- 
— !  ditary  revenues  of  the  Grown,  and  in  the  funds  "  which 
might  be  derived  from  any  droils  of  the  Crown  or 
admiralty,"  from  any  casual  revenues  either  in  his 
Majesty's  foreign  possessions  or  in  the  United 
Kingdom ;  and  providing  that,  after  his  decease, 
all  the  said  hereditary  revenues  should  be  payable 
and  paid  to  his  heirs  and  successors  ;  to  which  was 
added  a  proviso,  that  nothing  in  the  act  should  extend, 
or  be  construed  to  extend,  in  any  wise  to  impair,  affect 
or  prejudice  any  rights  or  powers  of  control,  manage- 
ment or  direction  which  had  been  or  might  be  exercised 
by  authority  of  the  Crown  relative  (amongst  other 
things)  "  to  the  granting  or  disposing  of  any  freehold 
"  or  copyhold  property,  or  the  produce  of  or  any  part  of 
**  the  produce  or  amount  or  value  of  any  freehold  or  copy- 
**hold  to  which  his  Majesty,  or  any  of  his  royal  prede- 
"  cessors,  had  or  hath,  or  shall  be  entitled  to,  either  by 
"  escheat  for  want  of  heirs,  or  by  reason  of  any  forfeiture, 
"  or  to  the  granting  or  distributing  of  any  personal  pro- 
"perty  to  which  the  Crown  would  become  entitled  by 
*'  reason  of  the  want  of  next  of  kin  or  personal  represen- 
**  tatives,  of  any  deceased  person,"  but  that  the  same 
should  be  enjoyed  in  as  full  and  effectual  manner  as  if 
that  act  had  not  been  passed ;  the  act  declaring  that 
the  said  rights  and  powers  should  not  be  abridged, 
restrained,  affected  or  prejudiced  in  any  manner  what- 
ever ;  but  only,  that  the  monies  accruing  to  the  Crown, 
after  the  full  and  free  exercise  of  the  enjoyment  of  the 
said  rights  and  powers,  subject  as  aforesaid,  should, 
during  his  Majesty's  life,  be  carried  to  and  made  part  of 
the  consolidated  fund  of  the  United  Kingdom. 
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The  act  of    the  proviujo  of   New  Brunswick    for      1881 
the  transfer    of  the  hereditary,  casual  and  territorial    m^^k 
reyennes,  and  of  the  lands,  woods,  mines  and  royalties*  .    *• 

\  '  '  •'  *  Attorney 

contains  similar  provisions  as  to  the  reservation  of  the  Oenbbai. 
rights  of  the  Crown,  to  make  any  grant  or  restitution  of   qntabio. 
any  estate^  or  of  the  produce  thereof^  to  which  it  might      — 
become  entitled  by  escheat  for  want  of  heirs,  4*c.,  or  to     ^^^* 
make  any  grant  or  distribution  of  any  personal  property 
devolved  to  the  Crown  for  want  of  next  of  kin,  &c., 
and  declaring  that  it  was  only  the  monies  arising,  after 
the  full  an'l  free  exercise  and  enjoyment  of  the  rights 
reserved,  should  bo  carried  to  and  form  part  of  the  con- 
solidated revenue  of  New  Brunswick.    That  act  has 
been  re-enacted,  and  is  still  in  force. 

It  could  not  therefore  be  successfully  contended  that 
in  Neio  Brunswick  the  local  legislature  could  legislate 
upon  the  subject,  as  that  province  could  not  claim  the 
right  under  the  provisions  of  the  British  North  America 
Act ;  not  having  enjoyed  or  exercised  any  such  right 
previously,  but,  on  the  contrary,  expressly  legislated 
against  it.  Having  been  si>ecially  exempted  from'the 
operation  of  the  New  Brunswick  Act,  it  may  be  con- 
tended that,  inasmuch  as  the  Confederation  Act  con- 
tains no  such  reservation,  it  was  intended  to  pass  the 
right  claimed ;  but  it  will  be  seen  that  the  terms  of  the 
latter  are  not  general,  and  do  not  apply  at  all  to  the 
hereditary  Crown  revenues  as  such,  but  specifically 
refer  to  lands,  mines,  minerals  and  royalties.  The 
argument  might  be  applicable  to  the  grant  to  the  Do- 
minion in  its  comprehensive  terms,  if  the  provinces  had 
previously  such  right,  but  is  not  applicable  to  the 
specific  reservation  to  the  provinces. 

Up  to  the  time  of  the  union  of  Upper  and  Lower 
Canada  in  1840,  it  cannot  be  claimed  that  either  bed 
any  claim  to  control  the  appropriations  of  the  casual  or 
j;erritorial  revenues  of  the  Crown.   By  the  Imperial  Act 
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1881      passed  to  consummate  that  union,  it  was  provided  that 
^Ibbokb  before  any  act  of  the  united  provinces  relating  to,  or 
*•       affecting  her  Majesty's  prerogative  touching  the  grant- 
ee kwbiul  ing  of  waste  lands  of  the  Grown,  could  receive  the  royal 
OntAio.  8*8®iit>  i^  w^8  required  to  be  laid  before  both  houses  of 
the  British  Parliament  for  thirty  dayd ;  and  that  if  either 
house,  during  that  period,  should  pass  an  address  asking 
her  Majesty  to  withhold  her  assent,  it  would  not  there- 
after be  lawful  for  her  to  give  it.    And  also  that  any 
law  divesting  the  Crown  of  any  of  its  prerogative  rights, 
and  vesting  them  in  the  provincial  legislature,  must 
emanate  from,  or  be  expressly  confirmed  by  the  Imperial 
Parliament.    The  latter  provision,  I  take,  governed  the 
province  of  Canada  np  to  the  Confederation  Act,  and 
when  on  one  occasion  a  provincial  act  was  assented  to — 
as  I  presume  inadvertently — without  the  act  having 

4 

been  laid  before  both  houses  of  parliament  as  required, 
a  ratifying  act  of  the  Imperial  Parliament  was  passed 
as  necessary  to  validate  it.  I  can  find  no  legislation  of 
the  Imperial  Parliament  since  to  change  that  position 
of  the  matter. 

It  is  contended  that,  inasmuch  as  the  manage- 
ment and  sale  of  crown  lands  is  vested  in  the 
local  legislatures,  it  is  more  reasonable  to  assume  it 
to  have  been  intended  to  include  the  right  to  acquire  a 
title  again  by  escheat,  rather  than  that  the  Dominion 
should  take  it.  That  was  however  a  matter  more  for 
those  who  procured  the  passage  of  the  act,  and  for  the 
parliament  that  passed  it,  than  for  us.  We  are  not  to 
say  what  the  provision  should  have  been,  but  what  it 
is.  If  I  were  satisfied  that  the  prerogative  right  in 
question  was  in  reality  transferred  by  the  confederation 
act,  I  should  be  much  more  inclined  to  conclude  that  it 
was  to  the  Dominion,  by  force  of  the  general  terms  of 
the  grant  to  it,  than  to  the  provinces  by  the  restrictive 
terms  of  the  grant  to  them.    By  section  102  it  will  how- 
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ever  bo  seen  that  the  grant  to  the  Dominion  is  limited      ^881 
to  the  "  duties  and  revenues  over  which  the  respective    m^II^r 
legislatures  of  Canada^  Nova  Scotia,  and  New  Bruns-  ^    *'    ^ 
wick  had  and  have  power  of  appropriation."    If  there-   QnrutAL 
fore  the  legislatures  of  those  provinces  had  not,  before    ohtawo. 
or  at  the  union,  the  right  to  deal  with  the  subject-matter      — ^ 
now  in  question,  it  cannot  be  contended  that  it  passed     ^^^'  ' 
to  the  Dominion  by  virtue  of  that  section.     If  such 
should  be  found  to  be  the  case  it  will,  I  have  no  doubt, 
be  found  to  make  no  practical  difference,  as  we  have 
every  reason  to  assume  the  right  will  be  exercised  by 
the  sovereign  as  recommended  and  suggested  by  her 
representative  in  the  Dominion. 

The  Imperial  Parliament  has  never,  as  far  as  I  have 
been  able  to  discover,  attempted  to  deal  with  the  pecu- 
liar prerogatives  of  the  Crown  until  previously  volun- 
tarily surrendered  by  the  sovereign ;  and  with  that  now 
under  consideration  the  British  parliament  has  not  in 
any  way  interfered.  If  the  province  of  Ontario  should 
be  found  right  in  dealing  with  it,  a  position  will  be 
attained  by  it  which,  as  far  as  I  can  discover,  has  not 
been  reached  in  any  other  part  of  her  Majesty's  Domin- 
ions. 

It  is  admitted  that  up  to  1840  the  prerogative  right 
to  escheat  in  cases  like  the  present  vested  in  Her 
Majesty  the  Queen.  If  previous  to  that  an  estate  was 
left  without  heirs,  the  Queen  would  take  the  title.  She 
would  not,  however,  take  it  merely  as  a  source  of 
revenue,  for  such  was  seldom  appropriated  for  that 
purpose.  Up  to  that  time  the  title  and  control  of  all 
public  or  waste  lands  was  in  the  Queen.  The  province 
had  no  title  thereto,  and  the  patents  were  from  the 
Queen.  Under  what  rule  or  upon  what  principle 
could  the  province  claim,  through  an  escheat,  an  estate 
it  never  before  owned.  Escheat  is  by  law  defined  to  be 
**  an  obstruction  of  the  course  of  descent  and  a  conse- 
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"  coi^:in?encT«  in  whicA  case  tlie  land  natnnllT  lesolts 
"  back,  br  a  kind  of  rer^rsion.  to  the  ori^ina]  gnator  or 
T/irauiL  ^'  lord  of  the  fee.*"  If  that  de£niiion  be  correct,  and  I 
cannot  think  it  will  be  doubted,  th^n  in  respect  of  all 
lands  granted,  or  j*a:ent»:rd,  previons  to  1S40,  the  pio- 
rince  could,  bj  no  fioesibilit j  that  I  can  discorer,  claim 
as  the  ori^nal  grantor,  or  lord  of  the  fee.  IC  indeed, 
the  patent  had  been  bhown  to  have  issued  since  1867, 
when  the  Con  f -deration  Act  was  passed,  it  might  be 
mote  interest!  tii^  to  consider  aoid  apply  to  it  the  doctrine 
of  escheat  than  under  existing  circumstances,  and  to 
decide  wheih*/r  or  not  the  act  iransierred  the  right 
claimed*  If,  however,  we  were  expected  to  decide  that 
question  it  should  hare  been  submitted  to  us  by  eri- 
dence  showing  the  patent  to  have  issued  since  the 
Confederation  Act  came  into  operation.  That  is  not 
the  case  beibre  us,  and  I  need  not  speak  positiTcly  as 
to  ity  but  will  content  myself  by  sayin<;  that  for  other 
reasons  given,  I  am  of  opinion  that,  even  in  that  case, 
the  respondent  would  Ml  in  sustaining  his  claims. 

It  was  contended  on  the  part  of  the  respondent  that 
it  could  not  be,  that  while  the  land,  before  being  grant- 
ed, was  held  by  her  Majesty  for  the  use  of  the  province 
of  Ontario^  yet  upon,  or  after,  the  grant  in  fee  simple, 
the  reversionary  estate  would  be  held  by  her  Majesty 
for  the  use  of  the  Dominion  of  Canada,  The  answer  to 
that  proposition  is,  that  after  the  grant  her  Majesty  had 
no  substantial  interest,  such  as  a  reversion  on  the  ex- 
piration of  a  lease.  The  whole  estate  was  transferred 
without  any  reserve,  or  any  provision  for  a  reversion. 
Her  Majesty  held  not  the  smallest  estate  known  to  the 
law  in  it.  By  the  unforeseen  accident  of  the  failure  oi 
heirs,  or  by  a  forfeiture,  she  again  becomes  entitled  ; 
but  in  the  meantime  is  neither  the  owner  nor  the  trus- 
tee of  any  other  in  regard  to  it.    She  takes  it  in  her 
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own  right  as  the  original  grantor,  having  had  before      1S81 
the  forfeiture  or  failure  of  heirs  no  title  whatever.     By    ]^i^^b 
English  law  and  practice  she  can  dispose  of  that  title        *'• 
when  accrued  as   she  pleases,  independent  of  parlia-  Oknbral 
mentary  control.     In  the  large  majority  of  cases,  how-    oj^i^ro. 
ever,  as  others  lose  by  the  accident  which  gives  her 
title,  she   refuses   the  personal  benefit  caused  by  it, 
and  restores,   or  rather  grants,  the  subject-matter  to 
those  who,  but  for  the  accident,  would  most  probably 
have  succeeded  to  it.    The  power  to  remedy  the  injuri- 
ous result  of  such  an  accident  in  many  cases  that  hap- 
pen, must  be  highly  prized  by  any  right  feeling  sov- 
ereign ;  and  it  is  one  not  yet  controlled  by  Imperial 
legislation.    It  must,  therefore,  have  been  considered 
wise  and  proper  that  such  should  continue  to  be  exer- 
cised. 

On  the  part  of  the  respondent  it  was  presented  to  us 
simply  as  a  matter  of  revenue,  as  between  the  Dominion 
and  the  provinces.  I  view  it  very  differently ;  and 
think  myself  bound  to  uphold  a  prerogative  right,  the 
exercise  of  which  is  more  likely  to  be  less  exacting  than 
if  otherwise  held— and  which  has  been  so  long  enjoyed 
with  apparent  satisfaction  in  the  United  Kingdom — 
until  it  is  made  satisfactorily  to  appear  that  it  no  longer 
exists. 

I  think  such  transfer  should  not  be  adjudged  by  a 
specxdative  construction  of  a  doubtful  statute,  but  by  a 
most  clear  and  positive  enaclmcnt.  Besides,  it  is  a  well 
known  rule  that  the  sovereign  is  bound  by  no  statute 
unless  specially  named  therein,  and  that  any  statute 
affecting  adversely  the  prerogative  rights  of  the 
sovereign  does  not  bind  him  unless  there  are  express 
words  indicative  of  that  object.  If  that  rule  of  law  be 
not  violated,  the  grant  of  the  lands,  mines,  minerals 
and  royalties  belonging  to  the  provinces  at  the  Union 
in  1867  cannot  be  adjudged  to  affect  in  any  way  the 
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^^[      royal  prerogatiye  through  which  lands,  by  escheat  for 

Mntoxm   want  of  heirs,  become  vested  in  the  sovereign.    That 

KTTamt  ^'^^^^  ^^  acted  upon  and  declared  in  force  by  the 

Qmmeral  Privy  Council  in  a  comparatively  late  case  (1),  and 

OvTAKio.  <^ited  by  the  counsel  of  the  appellants  at  the  argument. 

Again  it  is  claimed  that  the  right  in  question  is  given 

to  the  provinces  through  the  transfer  by  the  act  of  the 
subject-matter  termed  "  royalties."  The  objections  last 
ur/^red  will  apply  with  equal  force  to  that  subject 
The  term  "royalties"  is  of  very  general  imix>rt  and 
very  comprehensive ;  but  it  cannot  be  contended  in  this 
case  that  it  includes  the  transfer  of  all  that  might  come 
under  that  designation.  "Boyalties"  as  to  mines  is 
well  understood  in  England  to  be  the  sums  paid  to  the 
sovereign  for  the  right  to  work  the  royal  mines  of  gold 
and  silver ;  and  to  the  owner  of  private  lands,  for  the 
right  to  work  mines  of  the  inferior  metals,  coal,  &c.  In 
Nova  Scolia  and  New  Brunswick,  if  not  in  the  other 
provinces,  mines  and  minerals  were  at  the  time  of  the 
Union  being  worked ;  and,  in  Nova  Scoiia,  a  revenue 
therefrom  was  derived  by  the  government  and  which, 
in  the  acts  of  that  province,  were  called  "royalties.*' 
That  the  income  thus  derived  should  be  continued  to 
that  province,  it  was  necessary  that  provision  therefor 
should  be  made ;  and  the  use  of  the  term  was  appa- 
rently intended  for  that  purpose,  and,  at  the  same 
time,  to  give  to  the  other  provinces  the  continuance 
of  the  same  right,  where  such  was  previously  enjoyed. 
The  provision  of  the  act  had  therefore  sufficient 
in  the  fact  I  have  stated  to  furnish  a  subject-matter 
to  which  it  could  be  referable,  and  upon  which 
it  could  operate  without  giving  it  any  additional 
or  more  extended  application.  The  object  was  to 
secure  to  the  provinces  someting  at  once  available  for 
revenue  to  be  appropriated  by  them  in  their  legislatures, 

(1)  See  Thiberge  v.  Landry ,  2  App.  Cases  106. 
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and  by  their  several  governments,  for  public  purposes.      1^^^ 
It  does  not,  however,  follow  that  the  words  used  in  the    Mbbokb 
provision  should  be  adjudged  to  include  the  preroga-  x^ii^^ 
tive  right  of  the  sovereign  in  respect  of  any  title  she   Gbnbiul 
might  obtain  by  the  accident  of  a  person  dying  iutes-    Ontario. 

late  without  heirs.     Such  an  assumption  as  the  latter  ^ j 

is  quite  unnecessary  to  give  operation  to  the  provision  ;  — — ' 
and  for  the  many  reasons  I  have  given,  I  think  it  does 
not  include  what  is  claimed  ;  nor  can  I  arrive  at  the 
conclusion  that  such  was  intended.  These  views  are 
in  accordance  in  many  respects  with  those  I  expressed 
in  the  case  of  Lenoir  v.  Ritchie  (1).  I  may  add,  that  in 
that  case  they  were  not  alone  my  views,  but' those  of 
all  my  learned  brethren  who  heard  and  decided  it ;  and 
I  have  heard  nothing  since  tending  to  change  or 
weaken  them.  After  giving  my  views,  as  I  have  done, 
in  reference  to  the  right  in  question,  I  need  hardly  say 
that  I  consider  the  act  of  the  province  of  Ontario  in 
relation  thereto  ultra  vires.  I  must,  therefore,  in  ac- 
cordance with  those  views  decide  that  the  respondent 
has  not  established  the  position  upon  which  his  right 
to  recover  in  the  suit  is  based  ;  that  the  judgment  ap- 
pealed from  should  be  reversed,  and  that  our  judgment 
should  be  for  the  appellant,  with  costs. 

Tasciiereau,  J. : — 

Though  I  have  not  failed  to  give  the  able  argumen- 
tation of  the  learned  counsel  heard  before  us  on  the 
part  of  the  respondent  in  this  cause  the  considera- 
tion it  deserved,  I  have  been  unable  to  alter  my 
views  on  the  question  submitted  as  I  expressed  them 
in  the  Eraser  case  (2),  where  the  same  question  was 
before  mo  in  the  Superior  Court  of  Kamarouska, 
and  I  am  still  of  opinion  that  under  the  British 
North    America    Act   the   right    to    escheats    propter 

(1)3  C^an.  S.  C.  R.  57  J.  (2)  1  Q.  L  U.   177. 
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1881      defectum  sanguinis  belongs  exclosively  to  the  federal 

Mbrcbr   power.     As  this  last  case  is  fally  reported,  I  have 

••^      not  written   down  at  fall  length  the  reasons  upon 

Grnkbal  which  I  have  come  to  a  conclusion  in  the  present 

OnTario.  ^^®-       This    however    would,    under    the    circum- 

- —  stances,  have  been  useless.  I  concur  entirely  with  what 
J.      'my  brother  Gwynne  says  on  the  construction  to  be 

given  to  the  word  royalties^  and  to  the  word  lands 

in  section  109  of  the  British  North  America  Act,  as 
well  as  with  what  he  says  on  the  doctrine  of 
reversion  relied  upon  by  the  respondent.  I  may 
remark  that  this  doctrine  of  reversion  and  the  rea- 
sons given  in  the  present  case  by  the  Ontario 
Court  of  Appeal  applicable  to  real  estate,  do  not  sup- 
port the  Quebec  Court  of  Appeal  in  the  Fraser  case, 
where  the  question  as  submitted  related  to  personal  as 
well  as  real  estate.  To  say,  as  has  been  said,  that  as 
escheats  fall  within  the  words  "property  and  civil 
rights  in  the  province,"  they  belong  to  the  local  power, 
is  BLpetitio  principii.  It  is  taking  for  granted  that  they 
do  not  belong  to  the  Crown,  to  the  federal  power ;  for, 
if  they  belong  to  the  federal,  they,  of  course,  do  not  fall 
under  the  words  "  property  and  civil  rights  in  the  pro- 
vince," and  they  cannot  in  any  shape  whatsoever  be 
legislated  upon  by  the  local  power.  Section  117  of  the 
British  North  America  Act,  relied  upon  by  some  of  the 
judges  in  the  Quebec  Court  of  Appeal,  has  nothing  to 
do  with  the  question,  and  was  not  relied  upon  by  the 
respondent  before  this  court.  As  to  the  word  royalties, 
to  be  found  in  section  109  of  the  British  North  America 
Act,  which  word,  according  to  some  of  the  judges  in  the 
Quebec  Court  of  Appeal,  in  the  Fraser  case,  transfers 
and  reserves  escheats  to  the  provincial  governments, 
the  respondent  has,  rightly,  in  my  opinion,  been  unwill- 
ing to  base  his  case  upon  it  in  his  argument  before  us. 
To  my  mind  section  102  of  the  British  North  America^ 
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Act  is  conclusive.     The  legislatures  of  Canada,  Nova       I88I 
Scotia  and  New  Brunswick,  before  and  at  the  union,  had    ^f^^^ 
power  of  appropriation  over  the  revenues  arisin<?  from        »• 

.  Attorxby 

escheats.    Such  revenues  have  not  by  the  British  North   Gbnbral 
America  Act  been  reserved  to  the  provincial  legislatures,    q^^.^ 

Neither  can  these  revenues  be  said  to  be  raised  by  the      

provincial  legislatures,  in  accordance  with  the  special   ^^^  ®reau, 

powers  conferred  upon  them  by  the  said  British  North 

America  Act.  Then,  they  form  part  of  the  consolidated 
revenue  fund  of  the  Dominion,  according  to  this 
section  102.  This  is  so  for  real  as  well  as  for  personal 
property,  as  I  read  the  Act.  The  argument  of  the  res- 
pondent, based  upon  the  doctrine  of  reversion,  seems  to 
me  defective  in  that  it  leaves  the  personal  property  of 
a  person  deceased  intestate  without  heirs  to  the  federal 
government,  whilst  it  gives  his  real  property  to  the 
local  government. 

Any  argument  which  leaves  Mercer's  personal  estate, 
which  is  very  large,  to  the  federal  government,  whilst 
it  gives  his  real  estate  to  the  local  government  must,  as 
I  view  it,  be  wrong,  and  contrary  to  a  sound  interpre- 
tation of  the  British  North  America  Act.  The  Imperial 
authority  cannot  have  intended  such  a  division  of  the 
revenues  from  escheats.  I  may  also  remark  that  in  the 
province  of  Quebec  the  laws  relating  to  escheats  under 
art.  63T  of  the  Civil  Code  are  not  derived  from  the  feudal 
system,  and  are  anterior  to  the  feudal  ages,  so  that  this 
doctrine  of  reversion  could  not  apply  there.  It  seems  to 
me  that  any  argument  which  under  the  British  North 
America  Act  does  not  and  cannot  apply  equally  to  all  the 
provinces  must  be  contrary  to  the  spirit  and  intent  of 
the  British  North  America  Act.  This  doctrine  of  rever- 
sion seems  to  me  also  defective  in  that  it  cannot  apply 
to  lands  which  did  not  belong  to  the  provinces  at  the 
time  of  the  union.  Lands  which  did  not  form  part  of 
the  public  domain  at  the  union  were  not  given  to  the 
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1881  provinces  by  section  109  of  the  Act.  Lands  ofjpersons 
Mkboeb   <lyi"o  intestate  without  heirs  in  any  one  of  the  pro- 

^'  vinces  before  confederation  did  not  ro-vest^in'the  pro- 
Obheral  vince,  but  escheated  to  the  sovereign,  and  belonged  to 
OhSSiio.  ^^°^*    ^®  alone  had  the  title  to  them.    The  provinces 

had  been  given  by  the  sovereign  and  possessed  at  the 

J.      '  union  i)ower  of  appropriation  over  the  revenues  ansrng 

from  this  right  of  escheat  (the  revenues  only,  not  the 

prerogative  right  itself,  which  always  remained  and 
remains  in  the  person  of  the  sovereign),  and  these 
revenues  by  section  102  of  the  Act  have  been  given  to 
the  Dominion  Gh>vemment.  All  duties  and  revenues 
over  which  the  provinces  had,  before  confederation, 
power  of  appropriation  are  by  said  section  102  given  to 
the  Dominion  G-overnment,  save  and  except  only  such 
portions  of  said  duties  and  revenues  which  are  by  the  Act 
reserved  to  the  provinces.  Section  126  distinctly  enacts 
that  the  provinces  shall  have  for  the  future  such  por- 
tions only  of  said  duties  and  revenues  which  are  by  the 
Act  reserved  to  them.  This  is  clear.  For  the  Dominion, 
all  duties  and  revenues,  except  those  expressly  reserved 
to  the  provinces.  For  the  provinces,  none  of  said  duties 
and  revenues  but  such  porlions  thereof  as  are  express 
reserved  to  them.  The  provinces  have  consequently 
to  establish  that  the  Act  reserved  to  them  the  revenues 
from  escheats.  The  onusprobandi  is  on  them.  I  fail  to 
see  that  in  any  part  of  the  Act  these  revenues  have  been 
so  reserved  to  them. 

As  to  the  argument,  that  as  section  102  enacts  that  the 
duties  and  revenues  therein  mentioned  shall  form  part  of 
the  consolidated  revenue  fund  of  the  Dominion,  it  would 
be  impossible  for  the  Crown  to  relinquish  its  rights  to 
revenues  from  escheats  in  favor  of  illegitimate  children 
of  the  deceased  or  otherwise,  it  may  be  remarked  that 
this  argument,  if  good,  would  apply  equally  to  the 
statute  ch.  10  0.  S.  0.  sec.  6,  in  which  it  was  also  enacted 
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that  the  duties  and  revenues,  including  escheats,  would      J 881 
form  part  of  the  consolidated  revenue  of  the  province    m"^.» 
of  Canada   as  constituted  before  confederation.    Yet,  ,    ^- 
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under  the  said  Act,  it  has  never  been  doubted  that  the  Orxbral 
Crown  could  relinquish  its  rights  to  escheats  when  it  qntaeio. 
wished  so  to  do.  

mi  . .  1      •       1  1  I*     1       1  1  Toschereau, 

The  question  submitted  to  us  by  one  of  the  learned  j. 
counsel  for  the  respondent  as  to  whether  the  Queen  *"" 
forms  part  of  the  local  legislatures  seems  to  me  to  have 
no  practical  bearing  on  this  case.  That,  when  anything 
which,  according  to  the  principles  of  the  British  Consti* 
tution,  must  be  done  in  her  Majesty's  name,  has  to  be 
done  by  the  Lieutenant  Governors  of  the  provinces, 
under  the  British  North  America  AcH,  they  are  authoriz- 
ed to  do  it  in  her  Majesty's  name,  and  are  deemed  then 
to  net  for  her  Majesty,  has  not,  that  I  remember,  been 
denied  by  the  appellant.  But  they  are  not  her  Majesty's 
direct  representatives,  as  the  Governor  General  is.  They 
have  never  been  considered  as  such  by  the  Imperial 
authorities. 

"  The  Lieutenant  Governors  of  the  provinces  of  the 
Dominion,  however  important  locally  their  functions 
may  be,  are  a  part  of  the  colonial  administrative  staff, 
and  are  more  immediately  responsible  to  the  Governor 
General  in  Council.  They  do  not  hold  commissions 
from  the  Crown,  and  neither  in  power  nor  privilege 
resemble  those  Governors,  or  even  Lieutenant  Gov- 
ernors of  colonies,  to  whom,  after  special  consideration 
of  their  personal  fitness,  the  Queen,  under  the  great 
seal  and  her  own  hand  and  signet,  delegates  portions  of 
her  prerogatives  and  issues  her  own  instructions,"  says 
the  Earl  of  Carnarvon  in  a  despatch  to  I^rd  Buffering 
dated  January  7th,  18Y5  (1). 

That  the  Lieutenant  Governors  are  considered  by  the 
Imperial  authorities  as  officers  of  the  Dominion  Oovem- 

(1)  Vol.  8,  Xo.  7  Sti^ional  Tapirs,  1873. 
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1881      ment  seems  also  cicax  by  the  proceedings  in  the  Ldellier 
a£fair,  and  the  desfnitch  of  Sir  Michael  HicksS^ach 
to  the  Marquis  of  Lorme  on  the  subject,  dated  July  3rd, 
GsnAL   1573  (1). 

The  following  despatch  of  the  Duke  of  Backing-ham 
^    ^         and   Chandos  to  Lord  Monck^  is  written  in  the   same 
J.        view  of  the  Lieutenant  Grovemor^s  i>osition. 

DowxscG  SrsBBT,  19th  October,  i^CS. 

M  T  LuRD, — I  hare  under  my  oonsideration  your  Lordship's  desp&teii. 
No.  170,  of  the  9th  September,  submitting  the  question  whether  tho 
lieutenant  Goremors  of  the  provinces  within  the  Dominion  of 
Canada  are  entitled  to  salutes  from  H.  M*.  ships  and  fortifications 
within  their  reffpective  provinces. 

1  have  the  honour  to  acquaint  you  tliat  under  the  circumstances 
of  the  cvks*\  the  Lieutenat  Goremors  of  the  provinces  holding  their 
i^mmissions  from  the  Governor  General,  will  not  be  entitled  t<3 

S:lUlt<*s, 

1  have  the  honor  to  be, 

4^c.,  Ac,  ^., 

(Signed,)        BucKZKonAJi  <&  Coaxdos. 
The  Viscount  Monck. 

Another  despatch  from  the  Secretary  of  State  for  the 
Colonies,  dated  7th  November,  1872,  though  it  recog- 
nizes the  Lieutenant  Governors  should  be  deemed  to  be 
acting  directly  on  behalf  of  Her  Majesty  on  certain 
occasions,  treats  them  on  ordinary  occasions  as  repre* 
senting  the  Dominion  Grovemment. 

*  *  *  And  with  reference  to  the  question  asked 

by  Sir  Hastings  Doyle,  and  submitted  by  Lord  Lisgar  for  my  decision, 
namely,  '''whether  the  Lieutenant  Governors  are  supposed  to  bo 
acting  on  behalf  of  the  Queen,"  I  have  to  observe  that,  while  from 
the  nature  of  their  appointment  they  represent  on  ordinaiy  occasions 
the  Dominion  Government,  there  are,  nevertheless,  occasions  (such 
as  the  opening  or  closing  of  a  session  of  the  provincial  legislature, 
the  celebration  of  Her  Majesty ^s  burthday,the  holding  of  a  levee,  &c., 
kc.j)  on  which  they  should  be  deemed  to  be  acting  directly  on  behalf 
of  Her  Majesty,  and  the  first  part  of  the  National  Anthem  should  be 
playe<l  in  their  presence.  •  •  • 

(Signed,)  ^  EluiBEftLRY. 

(I)  Account!  and  Papers,  Imp.  H.  C,  Vol.  51,  p.   127,  session 

1878, 1879. 
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A  reference  to  the  order  of  precedence  established  for      1881 
Canada  by  Her  Majesty  shows  that  the  Lieutenant    Mbso£s 
Q-ovemors  do  not  take  rank  and  precedence  immediately  ^^jjj^^ 
after  the  Governor  General,  but  only  after  the  general   Uixibal^ 
commanding  Her  Majesty's  troops,  and  after  the  admiral   qxtaiio. 
commanding  Her  Majesty's  naval  forces  on  the  British      -r — 
North  America  station.  j. 

I  do  not  cite  these  documents  as  conclusive  evidence 
for  a  court  of  justice,  but  as  worthy  of  consideration, 
and  to  show  that  the  Imperial  authorities  and  her 
Majesty  herself  consider  the  Lieutenant  Governors  as 
not  generally  representing  the  sovereign. 

However,  as  I  have  already  stated,  though  the  ques- 
tion has  been  raised  and  argued  at  some  length  before 
us,  I  do  not  think  it  can,  in  any  manner,  affect  this 
case  as  I  view  it.  As  I  have  said,  I  fail  to  see  that  the 
British  North  America  Act  reserved  or  gave  to  the  pro- 
vinces the  revenues  arising  from  escheats.  They  con- 
sequently must  belong  to  the  federal  power,  and  upon 
this  ground,  I  am  of  opinion  to  allow  this  appeal  with 
costs. 

I  am  glad  to  understand  that  it  was  agreed  between 
the  parties  that  whatever  should  be  the  judgment 
of  this  court  on  this  question,  the  case  would  be 
carried  to  the  Privy  Council.  Though  these  revenues 
from  escheats  must  amount  in  fact  to  a  trifle  in  each  of 
the  provinces,  I  think  it  but  right  for  obvious  reasons 
that  the  final  and  authoritative  determination  of  con- 
troversies on  the  construction  of  the  British  North 
America  Act,  which  is  an  Imperial  statute,  should 
emanate  from  an  Imperial  judicial  authority. 

GWYNNE,  J. : 

This  case  was  argued  before  us  as  one  raising  a  ques- 
tion of  the  respective  rights  of  the  dominion  and  pro- 
vincial authorities,  and  as  such  we  have  had  theadvan* 
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1881      tage  of  hearing  a  learned  counsel  who  appeared  before 

Hkbcbb    OS  in  the  interest  of  the  province  of  Quebec,  as  well  as 

Amsnr  *^^    learned  counsel  who   appeared  in  the  interest 

OwnaAL  of  the  province  of  Ontario  on  the  one  side,  and,  aiK>n 

OvTABio.  the  other  side,  learned  counsel  who  appeared  before  us 

Owrme  J  ^^  *^®  interest  of  the  dominion. 

The  particular  question  is,  whether  lands  in  the 
province  of  Ontario  escheating  to  the  Crown  propter 
defectum  sanguinis  come  under  the  management, 
control  and  enjoyment  of  the  dominion  or  of  the 
provincial  authorities?  This  question,  however, 
involves  the  consideration  of  all  property  both 
freehold  and  personal  in  the  several  provinces  of 
the  dominion  which  escheats  to  the  crown,  and 
whether  such  escheat  accrues  propter  defectum  san- 
f^inis  or  propter  delictum  teneniis,  and  the  conclusion 
in  both  cases  must  be  the  same. 

The  learned  counsel  who  appeared  before  us  in  the 
interest  of  the  province  of  Quebec  addressed  to  us 
an  argument  replete  with  ability  and  research  for 
the  purpose  of  establishing  a  i)08ition  which  he  took, 
namely,  that  the  title  which  the  crown  has  to 
property  by  escheat  is  not  derived  from  the  feudal 
tenure,  but  from  a  much  more  ancient  law,  namely, 
the  old  Boman  law ;  but  from  whatever  source 
derived  matters  not,  for,  whatever  may  be  its  origin, 
the  learned  counsel  admitted,  as  indeed  he  could  not  do 
otherwise,  that  whether  escheat  in  lands  be  or  be  not 
a  species  of  reversion,  whether  the  title  accrues  as  a 
sort  of  caducary  succession,  the  Sovereign  taking  as 
ultimus  hceres,  whether  it  is  of  the  nature  of  a  title  by 
purchase,  or  by  descent,  or  partakes  of  both,  whether  it 
Accrues  propter  defectum  sanguinis  or  propter  delictum 
tenentis,  whether  in  short  the  escheated  property  accrues 
as  an  incident  to  tenure  or  in  virtue  of  the  prerogative 
royal,    and  whether  it  be  real  or  personal  property 
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which  escheats,  all  property  escheating  to  the  Sovereign      ^881 
does  so  Jure  coronce.  The  question  with  which  we  have    Mbkokb 
to  deal  is  one  simply  of  the  construction  of  the  British  xiToiirir 
North  America  Act,  namely,  what  disposition  has  that   Gwhieal 

VOR 

Act,  (which  is  the  sole  charter  by  which  the  rights    Ontario. 
claimed  by  the  dominion  and  the  provinces  respect-  q,^!^  j 
ively,  can  be  determined,)  made  of  proi)erty  escheating      — - 
to  the  Crown  ?  and  has  it  made  any  distinction  between 
property  escheating  propter  defectum  sanguinis  and  tha 
which  escheats />rop^er  delictum  fenentis  ?  In  construing 
this  Act,  however,  it  will  be  convenient  to  consider  in 
w^hat  manner,  and  under  what  designation  or  form  of 
expression,  property  of  the  description  in  question  had 
l)een  dealt  with  in  prior  Acts  of  parliament,  and  what 
was  the  precise  condition   in  w^hich   that  particular 
species  of  property  was  regarded  to  be,  and  was,  at  the 
time  of  the  passing  of  the  British  North  America  Act. 
By  so  doing  we  shall  obiain  light  to  assist  us  in  con- 
struing the  latter  Act. 

In  1st  Anne,  stat.  1,  c  7,  s.  5,  property  of  this  des- 
cription is  spoken  of  as  lands,  tenements  and  heredita 
ments  which  may  hereafter  escheat  to  her  Majesty,  her 
heirs  and  successors,  and  to  the  end  that  the  land 
revenues  of  the  Crown  might  be  pre8er^'ed,  improved 
and  increased  for  the  best  advantage  thereof,  it  was 
enacted  that  no  grant  should  be  made  of  any  manors, 
lands,  tenements,  tithes,  w^oods  or  other  hereditaments 
within  the  Kingdom  of  Englatul,  Dominion  of  Wales  or 
Town  of  Berwick'On'Ttceed  then  belonging  or  there- 
after to  belong  to  her  Majesty,  her  heirs  or  successors, 
whether  the  same  should  be  in  right  of  the  Crown  of 
England  or  as  part  of  the  Principality  of  Wales  or  of 
the  Duchy  or  County  Palatine  oi  Lancaster,  or  otherwise 
howsoever,  unless  for  81  years  or  3  lives,  &c.,  &c.,  &c 

Sec.  6,  made  sp3cial  provision  as  to  buildings  which. 
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1881      as  they  might  require  reparation,  were  allowed  to  bo 
MuKHiK   granted  for  50  years  or  3  lives. 

AnouriT      ^®^'  *^^  made  all  other  grants  which  should  be  made 

(iiviBAL  contrary  to  the  provisions  of  the  Act  to  be  void  without 

OxTABio.  <^ny  inquisition  or  scire  facias.    Provided  always  thai 

Q  ~*  J  "  the  Act  or  any  thing  therein  contained  should  not 

— «-      '*  extend  to  disable  her  Majesty,  her  heirs  or  successors 

"  to  make  any  grant  or  restitution  of  any  estate  or 

"  estates  thereafter  to  be  forfeited  for  any  treason   or 

"  felony  whatsoever." 

The  89  and  40  Geo*  3,  c.  88,  was  an  Act  passed  to 
remove  doubts  whether  real  estate  purchased  by  his 
Majesty  out  of  his  privy  purse  was  subject  to  the 
provisions  of  the  above  stat.  of  1st  Anne,  and  it  declared 
that  such  lands  so  purchased,  or  any  other  lands  which 
might  accrue  to  his  Majesty,  his  heirs  or  successors,  by 
gift,  or  devise,  or  by  descent,  or  otherwise,  from  any  of 
his  ancestors,  or  any  other  person  not  being  a  King  or 
Queen  of  Great  Britain,  were  not  affected  by  the  above 
Act,  and  it  provided  for  the  free  disposition  of  all  such 
lands  by  his  Majesty,  his  heirs  and  successors. 

By  the  12th  sec.  of  that  Act  it  was  enacted  as  follows : 

And  whereas  dirers  lands,  tenements  and  hereditaments  have 
become  and  may  hereafter  become  vested  in  his  Majesty,  his  heirs 
and  successors  by  escheat  or  othertoise  in  right  of  the  Crown  which 
in  the  hands  of  his  Miyesty^s  subjects  would  be  chargeable  with 
certain  trusts  or  applicable  to  certain  purposes,  and  his  Majesty,  his 
heirs  or  successors  might  be  desirous  that  the  same  should  be 
applied  accordingly,  notwithstanding  any  right  which  he  or  they  may 
have  to  hold  the  same  discharged  from  such  trusts,  or  without 
applying  the  same  to  such  purposes,  but  by  reason  of  the  provisions 
contained  in  the  said  Acts  of  the  first  year  of  her  said  late  Majesty 
(iueen  Anne  and  the  thirty-fourth  year  of  his  Majesty's  reign,  doubts 
may  be  raised  whether  his  Majesty,  his  heirs  or  successors,  can 
direct  such  application  thereof  ^  and  whereas  divers  lands,  tenements 
and  hereditaments  as  well  freehold  as  copyhold  have  escheated  and 
may  escheat  to  his  Majesty,  his  heirs  or  successors,  for  want  of 
heirs  of  the  persons  last  seized  thereof  or  entitled  thereto,  or  by 
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reason  of  some  forfeiture  or  other^'ise,  although  not  forfeited  for       1881 
treason  or  felony,  and  it  is  expedient  to  enable  his  Majesty  to     '^gT'^ 
direct  the  execution  of  any  such  trust  or  purposes  as  aforesaid,         9, 
to  make  any  grants  of  any  such  manors,   lands,  tenements  or  AnomviT 
hereditaments  as  aforesaid  notwithstanding  the  provisions   con-    ^'^'- 
tained  in  the  said  recited  Acts — Be  it  enacted  that  it  shall  be    Ovtabio. 
lawful   for   his   Majesty,  his   heirs  and    successors,    by  warrant  ^^^ 
under   his   or    their   sign   manual    to  direct    the    execution   of    ^^     ,      * 
any  trusts  or  purposes  to  which  any  manors,  messuages,  lands, 
tenements  or  hereditaments  which  have  escheated  or  shall  escheat 
to  his  Majesty,  his  heirs  or  successors  shall  have  been  liable  at  the 
time  the  same  so  escheated  respectively  or  would  have  been  liable  in 
the  hands  of  any  of  his  Majesty's  subjects,  and  to  make  any  grants  of 
such  -  manors,  lands,  tenements  and  hereditaments  respectively  to 
any  trustee  or  trustees  or  otherwise  for  the  execution  of  such  trusts, 
and  to  make  any  grants  of  any  lands,  tenements  or  hereditaments 
which  have  escheated  or  shall  escheat  as  aforesaid  to  any  person  or 
persons,  either  for  the  purpose  of  restoring  the  came  to  any  of  the 
family  of  the  person  or  persons  whose  estates  the  same  had  been,  or 
of  rewarding  any  persons  or  person  making  discovery  of  any  such 
escheat,  as  to  His  Majesty,  his  heirs  or  successors  respectively  shall 
seem  fit ;  anything  in  the  said  Acts  or  any  of  them  to  the  contrary 
notwithstanding. 

By  47  Geo,  3,  c.  24,  which  was  passed  to  explain  and 
amend  30  and  40  Geo.  3,  c.  88,  and  to  romoTS  doubts 
which  had  been  raised  whether  the  12th  Bection  of 
that  Act  applied  to  the  Duchy  of  Lancaster  (the  title 
of  the  kings  of  England  to  which  is  separate  from  the 
Crown  of  England  (1),  and  grants  of  lands  in  which 
were,  by  a  statute  of  Henry  5th,  valid  only  when 
executed  under  the  Seal  of  the  Duchy  (2),)  it  was  enact- 
ed that  in  all  cases  in  which  his  Majesty,  his  heirs  or 
successors  hath  or  shall  in  right  of  his  Crown  or  of  his 
Duchy  of  Lancaster  become  entitled  to  any  freehold  or 
copy  hold  manors,  messuages,  lands,  tenements  or  heredi- 
taments, either  by  escheat  for  want  of  heirs,  or  by  reason 
of  any  forfeiture,  or  by  reason  that  the  same  had  been 
purchased  by  or  for  the  use  of  or  in  trust  for  any  alien, 

(1)  See  Dyke  v.   Walford.  5  Moore    (2)  Seo  17  Vinors  abr.  p.  73, 
P.  C.  434. 
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1881      a  should  be  lawfal  for  his  Majesty,  his   heirs  and 

MsMiB  Buccesaors,  by  warrant  under  his  or  their  sign  manual^ 

AnoBviT  ^^  'uider  the  seal  of  the  Duchy  or  County  Palatine  of 

GsimuL  Lancaster  according  to  the  title  of  such  manors,  mes- 

Ojivabio.  Buages,  lands,  &c.,  &c.,  to  make  grants  thereof  (as  in 

Q  ""^  J  12th  sec.  of  89  and  40  Geo.  3rd,  c.  88),  anything  in  Ist 

— »      Anne  and  84  Geo.  8,  c.  75,  or  any  other  Act  to  tho 

contrary  notwithstanding. 

By  59  Geo.  8,  c.  94,  which  was  passed  to  explain 
and  amend  89  and  40  Geo.  8,  c.  88,  and  47  Geo.  8,  c. 
24,  and  to  remove  doubts  which  had  arisen  in  certain 
cases  of  grants  by  his  Majesty  under  the  said  recited 
Acts,  it  was  enacted  that  in  all  cases  in  which  his 
Majesty  hath,  or  shall  in  right  of  his  Crown,  or  of  his 
Duchy  of  Lancaster,  become  entitled  to  any  freehold  or 
copyhold,  manors,  &c.,  &c.,  either  by  escheat  for  want 
of  heirs,  or  by  reason  of  any  forfeiture  or  by  reason  that 
the  same  had  been  or  shall  be  purchased  by  or  for  the 
use  of  or  in  trust  for  any  alien,  it  shall  be  lawful  for  his 
Majesty,  his  heirs  and  successors  (as  in  the  former  acts) 
to  make  grants  of  such  manors,  &c.,  &c.,  or  of  any  rents 
and  profits  then  due  and  in  arroar  to  his  Majesty  in 
respect  thereof  respectively,  to  any  trustee,  for  the  execu- 
tion of  any  trusts,  or  for  the  purpose  of  restoring  the 
same  to  any  of  the  family  of  the  person  whose  estate 
the  same  had  been,  or  for  carrying  into  efiect  any  intend- 
ed grant,  or  for  rewarding  discoverers,  or  to  the  families 
of  aliens  or  other  persons  unconditionally^  or  in  consi- 
deration of  money,  or  to  a  trustee  to  sell,  and  that  the 
rents  and  purchase  monies  to  arise  by  any  sale  should 
be  appUed  in  payment  of  any  costs,  charges  and 
expenses  incident  to  any  commission  for  finding  the 
title  of  his  Majesty,  and  to  the  making  of  any  such 
grant,  and  for  carrying  the  same  and  the  trusts  thereof 
into  execution,  or  in  rewarding  any  person,  or  the  family 
of  any  person  making  discovery  of  any  such  escheat, 
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forfeiture,  or  purchase  by  an  alieu  or  of  his  Majesty's  IWl 
right  and  title  thereto,  or  in  discharging  the  whole  or  Hib€kb 
any  part  of  the  debts  due  from  an  alien  or  any  person  xmiam 
whose  estate  or  property,  any  such  manors,  messuages,  GwnnuL 
&c.,  &c.,  have  baen ;  or  for  the  use  or  benefit  in  whole  Oireiutio. 
or  in  part  of  any  such  alien  or  of  his  family,  or  of  any  q-TTTI  j 
person  adopted  by  such  alien  or  considered  as  part  of 
his  family,  or  of  any  person  whose  estate  or  property 
any  such  manors,  &c.,  &c.,  have  been,  or  his  family ;  or 
of  any  person  adopted  or  considered  by  such  person  as 
part  of  his  family,  or  for  all  or  any  of  the  purposes  afore- 
said as  to  his  Majesty,  his  heirs  and  successors  shall 
seem  fit ;  and  all  previous  grants  which  would  be  good 
under  the  provisions  of  this  Act,  are  made  good  and 
effectual  to  all  intents  and  puri)08es  as  if  made  under 
this  Act,  notwithstanding  anything  to  the  contrary  in 
any  previous  Act. 

By  the  8rd  section  it  was  enacted,  that  in  every  case 
where  any  surplus  should  remain  of  any  monies  which 
should  arise  from  any  such  sale  or  sales,  or  which 
should  be  paid  under  the  authority  of  the  Act  by  any 
person,  after  satisfying  all  such  purposes  as  shall  have 
been  ordered  and  directed  by  his  Majesty,  his  heirs  or 
successors,  under  the  provisions  of  this  Act,  shall  be  paid 
to  the  commissioners  of  his  Majesty's  land  revenue 
for  the  time  being  to  be  applied  by  them  in  the  same 
way  and  manner  as  the  monies  arising  from  the  sale  of 
any  manors,-  messuages,  lands,  tenements  or  here- 
taments  of  or  belonging  to  his  Majesty  by  the  several 
Acts  now  in  force  for  the  management  and  improve- 
ment of  the  land  revenue  of  the  Crown  or  any  of  them, 
directed  to  be  applied  and  disxK>sed  of 

By  the  14th  sec.  of  1st  Geo.  4,  c.  1,  it  was  enacted,  that 
an  annual  account  of  all  monies  which  shall  or  mav 
hereafter  arise  and  be  received  for  or  in  respect  of  any 
droits  of  Admiralty  or  droits  of  the  Crown,  &c.,  &c.,  &c„ 


S80  SUPKEMB  COURT  OP  CANADA.     [VOL.  V- 

1881      and  from  all  surplus  revenues  of  Gibraliat^  or  any  other 
Mmss  possessions  of  his  Majesty  out  of  the  United  Kingdom^ 
AnoBsmr  ^^fi^^^  ^''  casual  revenue  or  revenues,  whether  arising 
GmnuL  in  or  from  any  foreign  possessions,  or  in  the  United  Eing- 
OsTABio.  dom,  and  of  the  application  and  disposition  of  all  such 
^wvnniL  J  ^^^^®®  ^'  revenues,  shall  be  laid  before  parliament  on 
or  before  the  26th  day  of  March  in  each  year,  if  parlia- 
ment shall  be  then  sitting,  or,  if  parliament  shall  not  be 
then  sitting,  then  within  80  days  after  the  then  next 
meeting  of  parliament. 

By  6  Geo.  4,  c.  17,  the  provisions  of  59  Geo.  3,  c.  94, 
were  extended  to  Leasehold  lands,  &c ,  &c.,  &c. 

In  1829,  10  Geo.  4,  c.  50,  was  passed.  This  was  au 
Act  to  consolidate  and  amend  the  laws  relating  to  the 
management  of  the  land  revenue  of  the  crown  within 
England  and  Ireland,  and  by  the  126th  sec.  of  that  Act  it 
was  enacted  that  nothing  in  the  Act  should  extend  or 
be  deemed,  or  construed  to  extend,  to  repeal,  interfere 
with  or  in  any  manner  aflfect,  any  of  the  jpowers  and 
provisions  of  89  and  40  Geo.  8,  c.  88,  or  of  4T  Geo.  3, 
c.  24,  or  of  59  Geo.  8,  c.  94,  or  of  6  Geo.  4,  c.  17. 

And  by  the  I28th  sec.  it  was  enacted,  that  nothing 
in  the  act  should  extend,  or  be  construed  to  extend  in 
any  wise  to  impair  or  affect  any  rights,  or  i)ower8  of 
control,  management  or  direction,  which  have  been  or 
may  be  exercised  by  authority  of  the  Crown,  or  other 
lawful  warrant  relative  to  any  leases,  grants,  or  assu- 
rances of  any  rfthe  small  branches  of  his  Majesty^s  here- 
ditary revenue,  or  to  any  suits  or  proceedings  for  recovery 
of  the  same,  or  to  compositions  made  or  to  be  made  on 
account  of  any  of  the  said  small  branches,  or  to  fines 
taken,  or  to  be  taken,  or  to  rents,  boons  and  services 
reserved  or  to  be  reserved  upon  such  grants,  leases  and 
assurances,  or  to  the  mitigation  or  remission  of  the  same, 
or  to  any  other  lawful  act,  matter  or  thing  which  has  been 
or  may  be  done  touching  the  said  branches,  but  that  the 
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said  rights  and  jwwers  shall  continue  to  be  used,  exer-      1881 
cised  and  enjoyed  in  as  full,  free,  ample  and  effectual    Mebcer 
manner  to  all  intents  and  purposes  as  if  this  Act  had  xtroRNBr 
not  been  made,  and  as  the  same  had  been  or  might  have  Oeneral 

FOR 

been  enjoyed  by  his  Majesty  up  to  the  time  of  passing    Ontario. 
of  this  Act.  Gw^o.J. 

From  this  last  section  it  appears  to  be  clear  that      

lands  which  should  escheat  to  the  crown  whether 
propter  defectum  sanguinis  or  propter  delictum  tenentis^ 
or  which  should  become  forfeited  as  purchased  to  the 
use  of  or  in  trust  for  an  alien  were  not,  and  were  not 
regarded  as  being,  part  of  what  were  known  as  **  th*^ 
small  branches  of  his  Majesty's  hereditary  revenue  " 
and  that  in  parliamentary,  that  is  to  say  in  statutory 
phraseology,  this  latter  term  did  not  comprehend 
revenue  derived  from  such  escheated  or  forfeited  lands 

The  law  affecting  lands  accruing  to  the  Crown  by 
escheat  and  forfeiture  remained  as  appearing  in  the  above 
recited  acts  until  the  accession  of  his  Majesty  Xing 
Wm.  4th  to  the  throne  in  1831.  It  will  be  observed 
that  the  above  Acts  do  not  profess  to  affect  any  personal 
chattel  property  escheating  to  the  Crown  which  conti- 
nued to  be  at  the  absolute  disposal  of  the  Sovereign. 
It  will  bo  observed  also,  that  the  above  recited  Acts  of 
39  and  40  Geo.  3,  17  Geo.  8,  69  Geo,  3,  and  6  Geo,  4, 
were  not  passed  for  the  purpose  of  vesting  in  the  Crown, 
rights  in  respect  of  lands  accruing  by  escheat  or  forfei- 
ture which  the  Crown  never  had  before  had,  but  for  the 
purpose  of  removing  the  restraint  which  the  provisions 
of  1st  Anne  had  imposed,  or  might  be  supposed  to  have 
imposed,  upon  the  power  of  the  Crown  over  such  lands 
which,  but  for  that  statute  would  have  been  absolute. 
The  effect  of  the  recited  Acts  was  to  cause  to  be  paid 
over  to  the  commissioners  of  his  Majesty's  land 
revenues  the  surplus  only  of  the  reven  ue  which  might 
be  derived  or  arise  from  the  sale  of  any  such  escheated 
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J  881      or  forfeited  lands,  after  the  full  and  free  exercise  by  the 

Mbrcer   Crown  of  its  prerogative  right  of  disposing  at  pleasure 

\TTORNBY  *^^  ^^  S2)eciali  gratid  of  the  whole  of  such  lands,  or  of 

Gbxehal  the  proceeds  of  the  sale  thereo^,  to  all  or. any  of  the 

Ontario,   purposes  mentioned  in  the  recited  Acts  ;  they  were,  in 

Q  J  fact,  Acts  passed  for  the  purpose  of  maintaining  the 

prerogative  right  of  the  Crown  of  graciously  restoring 

such  lands  ta  persons  who  were,  or  who  were  considered 
as  being  of,  or  adopted  into,  the  family  of  the  person 
whose  estate  the  property  had  been ;  that  gracious  exer- 
cise of  the  Sovereign's  prerogative  right  those  statutes 
maintained  and  preserved. 

Whether  the  language  of  30  &  40  Geo,  3,  and  of 
the  subsequent  Acts  in  amendment  thereof,  extending 
as  it  did  to  ''  all  cases  in  which  his  Majesty,  his  heirs 
''  or  successors,  hath  or  shall  in  right  of  his  Crown 
*'  become  entitled  by  escheat,  &c.,"  was  sufficient  to 
include  lands  in  the  colonies  escheating  to  the  Sove- 
reign for  the  time  being  in  right  of  the  Crown,  is  of  no 
importance  at  the  present  day,  nor  is  it  necessary  for  the 
purx)ose  of  this  case  to  enquire  and  determine,  for,  from 
\vhat  I  have  already  said,  it  follows,  that  if  those  Acts 
did  not  apply  to  lands  escheating  to  the  Crown  in  the 
colonies  the  prerogative  right  of  the  Crown  over  such 
lands  to  dispose  of  them  at  pleasure,  and  consequently 
to  the  gracious  purposes  indicated  in  the  above  recited 
Acts  remained  absolute  and  unaffected  by  any  Act  of 
parliament  at  the  time  of  the  accession  of  his  Majesty 
King  Win.  4  to  the  throne,  for  the  statute  1st  Anne 
was  confined  expressly  in  terms  to  England  and  Wales 
and  the  town  of  Berwick-on-Tweed^  and  no  similar 
Act  affecting  the  property  belonging  or  accruing  in  the 
colonies  to  the  Sovereign  jure  coronce  had  been  passed. 
I  have  named  above  the  accession  of  his  late  Majesty 
King  Wm,  4th  to  the  throne  as  being  the  period  when 
first  any  revenue  derived  from  the  cD^stial  source  qf 
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property,  whether  real  or  personal,  escheating  to  the      1^8^ 
Crown  either  propter    defectum    sanguinis  or  propter    Mebcbx 
delictum  tenenlis,  was  surrendered  by  the  Crown  and  ^^orwey 
was  incorporated  into  and  mado  part  of  the  consolidated   Gknjral 
fund  of  the  United  Kingdom.  Ontario. 

By  1st   Wm.  4th,  c.  25,  after  reciting  among  other  ^  j 

things  that  his  Majesty  had  been  graciously  pleased  to      

signify  to  his  Majesty's  &ithful  Commons  in  parliament 
assembled,  that  his  Majesty  placed  without  reserve  at 
their  disposal  his  Majesty's  interest  in  the  hereditary 
revenues  of  the  Crown  and  in  thost  funds  which  may  be 
derived  from  any  droits  of  the  Crown  or  admiralty — from 
the  "West  India  duties,  or  from  any  casual  revenues  either 
in  his  Majesty's  foreign  possessions  or  in  the  United 
Kingdom^  it  was  enacted  that  the  produce  of  ^11  the  said 
hereditary  duties,  payments  and  revenues  in  England 
and  Ireland  respectively,  &c.,  &c.,  &c,  and  also  the 
small  branches  of  the  hereditary  revenue,  and  the  pro- 
duce of  the  hereditary  casual  revenues  arising  from  any 
droits  of  admiralty  or  droits  of  the  Crown,  &c ,  and  from 
all  surplus  revenues  of  Gibraltar^  or  any  other  possession 
of  His  Majesty  out  of  the  United  Kingdom^  and  from  all 
other  casual  revenues  arising  either  in  the  foreign 
possessions  of  his  Majesty  or  in  the  United  Kingdom, 
which  have  accrued  since  the  decease  of  his  said  late 
Majesty,  and  which  shall  not  have  been  applied  and 
distributed  in  the  payment  of  any  charge  thereupon 
respectively,  or  which  shall  accrue  during  the  life  of  his 
present  Majesty,  shall  be  carried  to  and  made  part  of 
the  consolidated  fund  of  the  United  Kingdom  of  Great 
Britain  and  Ireland^  and  from  and  after  the  decease  of 
his  present  Majesty,  all  the  said  hereditary  revenues, 
shall  bo  payable  and  x^aid  to  his  heirs  and  successors  ; 
and  by  the  12th  clause  it  was  enacted,  that  nothing  in 
this  Act  contained  should  extend,  or  be  construed  to 
extend,  in  any  wise  to  impair,  affect  or  prejudice  any 


684  SUPKBMB  COURT  OF  CANADA.     [VOL.  V. 

1881      rights  or  powers  of  control,  management  or  direction 

MfSBCBB    which  have  been  or  may  be  exercised  by  authority  of 

ATToixiT  ^^®  Crown,  or  other  lawful  warrant,  relative  to  any 

Gbhebal  leases,  grants  or  assurances  of  any  of  the  said  small 

FOB 

Oktario.  branches  of  his  Majesty's  revenue,  or  to  any  suits  or 
G  "nine  J  Proceedings  for  the  recovery  of  the  same,  or  to  any  other 
— ^  lawful  matter  or  thing  which  has  been,  or  may  be,  done 
touching  the  said  branches,  or  to  the  granting  of  any 
droits  of  admiralty  or  any  droits  of  the  Crown  or  any 
part  or  portion  of  any  such  droits  respectively,  as  reward 
or  remuneration  to  any  officer,  or  other  i>erson,  giving 
any  information  relating  thereto,  or  to  the  granting  or 
disposing  of  any  freehold  or  copyhold  proi>erty,  or  the 
produce  of,  or  any  part  of  the  produce,  or  amount  or 
value  of,  any  freehold  or  copyhold  to  which  his  Majesty, 
or  any  of  his  royal  predecessors,  have,  or  hath,  or  shall, 
become  entitled,  either  by  escheat  for  want  of  heirs,  or 
by  reason  of  any  forfeiture,  &c.,  &c.,  or  to  the  gpranting 
or  distributing  of  any  personal  property  devolved  to 
the  Crown  by  reason  of  the  want  of  next  of  kin  or 
personal  representative  of  any  deceased  person,  but  that 
tlie  same  rights  and  powers  shall  continue  to  be  used 
and  enjoyed  in  as  full  and  effectual  manner  as  if  this  Act 
had  not  been  made  and  as  the  same  might  have  been 
enjoyed  by  his  late  Majesty  King  George  the  4th  at 
the  time  of  his  decease,  subject  nevertheless  to  all  such 
regulations  as  were  in  force  by  virtue  of  any  Act  or  Acts 
of  parliament  in  relation  thereto  at  the  time  of  the 
decease  of  his  said  late  Majesty,  it  being  the  true  intent 
and  meaning  of  this  Act  that  the  said  rights  and  powers 
shall  not  in  any  degree  be  abridged,  restrained,  affected^ 
or  prejudiced  in  any  manner  whatsoever,  but  only  that  the 
monies  accruing  to  the  Crown,  after  the  full  and  free 
exercise  of  the  enjoyment  of  the  said  rights  and  powers, 
subject  as  (foresaid,  shall ^  during  his  Majesty's  life  be 
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carried  to  and  made  part  of  the  consolidated  fund  of  the      ^^^ 
United  Kingdom.                                                                       Mbrcer 
Now  it  will  be  observed  that  from  the  passing  of  the  attornby 
above  statute  of  Anne  until  the  passing  of  this  Act  of  Orxeral 
1st  Wm,  4,  that  branch  of  the  revenues  of  the  Crown    Ontario. 
which  arose  from  escheated  or  forfeited  lands  is  never  ^  y 

ixwyiine,  >) . 

spoken  of  in  any  Act  of  parliament  under  any  other      

designation  or  description  than  as  the  proceeds  of  lands 
**  which  may  hereafter  escheat  "  or  of  lands  **  wherein 
"  his  Majesty  hath  or  hereafter  shall  become  entitled 
'•  in  right  of  his  Crown  by  escheat  or  forfeiture."  Never 
in  any  Act  is  such  property  spoken  of  or  dealt  with 
under  the  bald  description  of  "  Lands  belonging  to  his 
Majesty/'  A  distinction  also  was  in  statutory  phraseo- 
logy drawn  between  property  known  under  the  name 
of  "  the  small  branches  of  his  Majesty's  revenue  "  and 
lands  accruing  to  his  Majesty  by  escheat  or  forfeiture. 
In  1st  Wm.  4,  c.  25,  the  revenues  arising  from  all  lands 
and  personal  property  devolving  upon  the  Sovereign  in 
right  of  the  Crown  by  escheat  or  forfeiture,  as  well  as 
all  revenues  arising  from  "  the  small  branches  of  his 
crown  revenue  "  are  dealt  with  under  the  name  and 
designation  "casual"  revenues  of  the  Crown,  and 
henceforth  under  this  term  **  casual  revenue,"  the  pro- 
ceeds of  all  property,  whether  real  or  personal, 
devolving  npon  the  Crown  by  escheat  is  dealt  with  by 
parliament. 

The  language  of  this  Act  1st  Wm,  4,  appears  to  be 
abundantly  ample  to  comprehend  under  its  operation 
the  territorial  and  casual  revenues  accruing  to  the 
Crown  in  the  colonies,  and  in  the  conflict  which  arose 
between  the  colonial  and  Imperial  authorities,  for  the 
purposes  of  obtaining  for  the  colonies  control  over  those 
revenues)  certain  of  the  Imperial  authorities  from  time 
to  time  questioned  the  competency  of  the  Crown  to 
assent  to  any  bill  passed  by  the   colonial  assemblies 
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1881      affecting  to  deal  with  those  revenues.    In  April   1837 

Mbboeb    as  appears  by  Mr.  Forsyth's  work  intituled  "  Cases  and 

AiToiorET  Opinions  on  Constitutional  Law,"  p.  156,  the  then  law 

okmbbal  officers  of  the  Crown  in  England^  Sir  John  Campbeli^ 

Ontario,  afterwards  Lord  Campbell^  and  Sir  R,  M.  Roje^  after- 

G.^ynne  j.  Wards  Lord  Cramoorth,  in  answer  to  a  question  submit- 

ted  to  them  by  Lord  Glenelg,  then  Colonial  Minister  : 

"Whether  it  is  in  point  of  law  competent  for  his 
**  Majesty,  with  the  advice  and  consent  of  the  Legisla- 
*'  tive  Council  and  Assembly  of  New  Brunswick^  to 
"  render  the  tracts  of  wildland  in  the  colony  which 
'  belong  to  his  Majesty  jure  coroner  subject  to  the 
**  appropriation  of  the  legislature  of  the  province  for  a 
**  fixed  period  or  in  perpetuity  in  return  for  a  civil  list 
"  to  be  settled  on  the  Crown  for  a  similar  term,  or  in 
"  perpetuity  as  may  be  thought  best  ?  "  gave  it  as  their 
opinion  that  it  was  competent  for  his  Majesty  to  make 
such  appropriation  of  his  hereditary  revenues  in  the 
colony  of  New  Brunswick. 

The  colony  of  New  Brunswick  possessed  a  constitu- 
tion, not  created  by  Act  of  the  Imperial  Parliament,  as 
that  of  Lower  and  Upper  Canada  was,  but  created  from 
time  to  time  by  the  Kings  of  England  in  the  exorcise  of 
their  royal  prerogative,  the  legislative  authority  in 
which,  as  in  the  Imperial  Parliament,  consisted  of  the 
Sovereign,  acting  with  the  advice  and  consent  of  a 
Legislative  Council  and  Assembly,  the  limits  of  juris- 
diction of  such  legislature  not  being  prescribed  by 
any  written  charter.  Accordingly,  in  pursuance  of  this 
opinion  and  in  the  month  of  July,  1837,  an  Act  framed 
upon  the  model  of  the  Imperial  Act,  1st  Wm.  4th  and 
prepared  in  England  was  passed  by  the  legislature  of 
New  Brunsioicky  8  Wni.  4th,  c.  1,  whereby  after 
reciting  that  "  his  most  gracious  Majesty  had  been 
pleased  to  signify  to  his  faithful  Commons  of  New 
Brunswick,  that  his   Majesty  would  surrender  up  to 
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their  control  and  disposal,   the    proceeds    of  all   his      ^^^ 
Majesty's  hereditary,  territorial  and  casual  revenues,  and    Mbrcer 
of  all  his  Majesty's  woods,  mines  and  royalties,  now  in  j^TToJ^ygY 
hand,  or  which  may  hereafter  during  the  continuance   General 

FOR 

of  this  Act  be  collected  in  this  province,  on  a  suflS^cient   Ontario. 
sum  being  secured  to  his  Majesty,  his  heirs  and  sue-  ^^—^  j 

cessors  for  the  support  of  the  Civil  Government,  in  the      

province," — it  was  enacted  that  the  proceeds  of  all  and 
every  the  said  hereditary,  territorial  and  casual  revenues, 
and  the  proceeds  of  all  sales  and  leases  of  Crown  lands, 
woods,  mines  and  royalties,  which  have  been  collected 
and  are  now  in  hand,  or  which  shall  be  collected  here- 
after, during  the  continuance  of  this  Act,  except  the 
monies  which  shall  be  expended  in  the  collection  and 
protection  thereof,  as  specially  provided  for  by  the  4th 
sec  of  this  Act,  shall  immediately  be  payable  and  paid  to 
the  Provincial  Treasurer,  who  is  hereby  authorized  to 
receive  the  same  for  the  use  of  the  province  ;  and  from 
and  after  the  expiration  of  this  Act  the  proceeds  of  all 
the  said  hereditary,  territorial  and  casual  revenues,  and 
of  the  said  lands,  woods,  mines  and  royalties,  shall  revert 
to  and  be  payable  and  paid  to  his  said  Majesty,  his 
heirs  and  successors.  The  Act  then  granted  a  civil  list 
of  jei,400,  per  annum,  for  10  years,  from  31st  December 
1836,  when  the  Act  should  expire. 

The  4th  section  above  referred  to  provided  for  the 
payment  of  the  expenses  of  management  out  of  the 
gross  revenues,  and  by  the  6th  sec.  it  was  among  other 
things  enacted  that  nothing  in  the  Act  contained  should 
extend  or  be  construed  to  extend  in  any  wise  to  disable 
his  Majesty,  his  heirs  or  successors,  to  make  any  grant 
or  restitution  of  any  estate  or  estates,  or  of  the  produce 
thereof,  to  which  his  Majesty  hath  or  shall  become  enti- 
tled by  escheat  for  want  of  heirs,  or  by  reason  of  any  for- 
feiture, or  by  reason  of  the  same  having  been  purchased 
by  or  for  the  use  of  any  alien,  or  to  make  any  grant  or 
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1881      distribution  of  any  personal  property  devolved  to  the 

Mercer  Crown  by  reason  of  the  want  of  next  of  kin  or  personal 
Attorxkt  representatives  of  any*  deceased  person,  and  that  the 
Obnkbal  said  rights  and  powers  shall  continue  to  be  used,  exer- 

FOR  o  * 

OxTARio.  cisod  and  enjoyed  in  as  full,  free,  ample  and  effectual 
Gwynnc  J  ^^^^^^  ^^  ^^^  intents  and  purposes  as  if  this  Act  had 

not  been  made,  and  as  the  same  had  or  might  have  been 

heretofore  enjoyed  by  the  Crown,  it  being  the  true  intent 
and  meaning  of  this  Act  that  the  said  rights  and  powers 
shall  not  be  in  any  degree  abridged,  or  restrained  or 
affected  in  any  manner  whatsoever,  but  only  that  the 
monies  arising  from  the  full  and  free  exercise  and  enjoy- 
ment of  them  shall  be  carried  to  and  made  part  of  the 
joint  revenues  at  the  disposal  of  the  General  Assembly 
of  the  province, 

The  provisions  of  this  Act  were  re-enacted  and  made 
perpetual  by  Revised  Statutes  of  N.B.,  title  3,  ch.  5, 
sec.  7. 

The  connection  in  which  the  words  *'  Crown  lands, 
woods,  mines  and  royalties  '*  are  used  in  this  Act 
plainly  shews  that  under  these  words  is  meant  to  bo 
designated  wholly  diflFerent  property  from  any  accruing* 
to  the  Crown  by  reason  of  escheat  or  forfeiture,  and  that 
the  word  "  royalties  "  is  intended  to  describe  and  cover 
merely  monies,  or  part  of  the  produce  of  mines, 
arising  from  lease  or  other  disposition  of  mines.  Upon 
the  accession  of  her  present  Majesty  the  Act  1  and  2 
Ftc,  c.  Y,  was  passed  which  is  identical  in  its  terms 
with  1st  Wm,  4,  c.  25. 

That  the  Imperial  Parliament  at  the  time  of  the 
reunion  of  the  provinces  of  Lower  and  Upper  Canmla 
was  determined  not  to  vest  in  the  Legislature  of  United 
Canorfa  the  same  power  and  control  over  the  Crown 
revenues  in  the  province  as  the  law  officers  of  the 
Crown  had  in  April,  1837,  pronounced  to  be  vested  in 
the  Legislature  of  Neto  Biunsivick  appears  from  the 
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Constitutional  Act  3  &  4  Vic,  c.  85.    For  the  Imperial      ^S8l 
Parliament  by  that  Act  itself  constituted  a  consolidated    Merobr 
fund  and  a  civil  list  for  the  province  of  United  Canada  ^^roRKKY 
and  made  a  special  disposition  of  the  revenues  at  the   Obnbral 
disposal  of  the  Crown,  and  restrained  the  CrowTi  from    Ontario. 
assenting  to  any  bill  passed  by  the  Legislative  Council  q^^^^  j 

and  Assembly,  which  should  in  any  manner  relate  to  or      

affect  her  Majesty's  prerogative  touching  the  granting 
of  waste  lands  of  the  Crown  within  the  province,  until 
30  days  after  the  same  should  have  been  laid  before  both 
Houses  of  the  Imperial  Parliament,  or  in  case  either  of 
the  said  Houses  of  Parliament  should  within  the  said  30 
days  address  her  Majesty  to  withhold  her  assent  from 
any  such  bill.  The  clauses  providing  for  a  civil  list, 
namely,  the  52nd  and  54th,  enacted  that  out  of  the  con* 
solidated  revenue  fund  there  should  be  payable  per- 
manently to  his  Majesty,  his  heirs  and  successors 
i;45,000  for  defraying  the  salaries  of  the  Governor, 
Lieut-Governor,  and  of  the  Judges,  and  Attorney  and 
Solicitor  General,  and  the  expense  of  the  administration 
of  justice,  and  during  the  life  of  her  Majesty  and  for 
5  years  after  the  demise  of  her  Majesty  a  further  sum 
of  jC80,000  for  defraying  the  expenses  of  the  civil 
government,  and  that  during  the  time  for  which  the 
said  several  sums  were  payable  the  same  should  be 
accepted  and  taken  by  her  Majesty  by  way  of  civil  list 
I »5/e(irf  o/ a// territorial  and  other  revenues  now  at  the 
disposal  of  the  Crown  arising  in  either  of  the  said  pro- 
vinces of  Upper  Canada  or  Lower  Canada,  or  in  the 
province  of  Canada,  and  that  three- fifths  of  the  net  pro- 
duce of  the  said  territorial  and  other  revenues  now  at 
the  disposal  of  the  Crown  within  the  province  of 
Canada  should  be  paid  over  to  the  account  of  the  said 
consolidated  revenue  fund,  and  also  during  the  life  of 
her  Majesty  and  for  five  years  after  the  demise  of  her 
Majesty  the  remaining  two-fifths  of  the  net  produce  of 

44 
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i^Sl      the  said  territorial  and  other  revenues  should  also    be 
HsBCBB   paid  oyer  in  like  manner  to  the  account  of  the   same 

Grkbsal       The  Legislative  Assembly  of  the  province  persisted 
OxTiBio.  *^till  in  endeavouring  to  procure  the  recognition  of  the 

p  -  principle  for  which  they  contended,  namely,  that   the 

colonial  legislature  should  exercise  the  like  control 
over  the  territorial  and  casual  revenues  of  the  Crown 
arising  in  the  province  as  was  exercised  by  the  Imperial 
Parliament  over  the  like  revenues  arising  wathin  the 
United  Kingdom.  Accordingly,  in  1846,  a  bill  passed 
the  Legislative  Assembly  and  Legislative  Council  of 
the  province  which,  as  coming  within  the  provision  of  • 
the  Act  of  Union,  was  transmitted  to  England  for  the 
purpose  of  being  laid,  and  was  laid,  upon  the  table  of 
both  Houses  of  the  Imi)erial  Parliament. 

By  this  bill  it  was  recited  among  other  things  as 
follows : — 

Whereas  your  Majesty  has  been  most  graciously  pleased  to  declare 
to  your  faithful  Canadian  Commons,  in  provincial  parliament  assem- 
bled, your  Majesty's  gracious  desire  to  owe  to  the  spontaneous 
liberality  of  your  Canadian  people,  such  grant  by  way  of  civil  list  as 
shall  be  sufficient  to  give  stability  and  security  to  the  great  civil 
institutions  of  the  province,  and  to  provide  for  the  adequate  remu* 
neration  of  able  and  efficient  officers,  in  the  executive,  Judicial 
and  other  departments  of  your  Majesty*s  public  provincial  service, 
the  granting  of  which  civil  list  constitutionally  belongs  only  to  your 
Majesty's  faithful  Canadian  people  in  their  provincial  parliament. 

The  bill  provided  for  the  establishment  of  a  consoli- 
dated  revenue  fund  for  the  province  of  Canada,  in  the 
same  terms  as  had  been  provided  by  the  50th  sec.  of 
3  &  4  Vic,  c.  85.  It  then  charged  upon  that  con- 
solidated fund  permanently  a  sum  not  exceeding  <£34,638 
15s.  4d.  cy,  in  lieu  of  the  c£45,000,  by  the  52nd  sec.  of 
8  &  4  Vic,  provided,  and  during  the  life  of  her 
Majesty  and  for  5  years  after  the  demise  of  her  Majesty, 
a  sum,  not  exceeding  i;39,2i5  16?.  cy,  in  lieu  of  the 
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i530,000,  by  the  same  54th  section  provided  ;  and  after       ^881 
making  provision  for  alteration  in  the  salaries  to  be    Mmlckr 
attached  to  certain  offices,  it  enacted  that : —  ,    ^' 

'  Attorney 

During  the  time  for  which  the  said  several  sums  uicntlonei  in    Gbkbral 

the  said  schedules,  are  severally  payable,  the  same  shall  be  accepted        f'^^ 

and  taken  by  her  Majesty,  by  way  of  civil  list  instead  of  all  territorial       * 

and  other  revenues  now  at  the  disposal  of  the  Crown,  arising  in  this  Gwynne,  T. 

province,  and  that  three  fifihs  of  the  n«/ produce  of  the  sai<l  territorial       "~" 

and  other  le venues,  now  at  the  disposal  of  the  Crown,  within  this 

Province,  shall  be  paid  over  to  the  account  of  the  said  consolidated 

revenue  fund;  and  also  that  during  the  life  of  her  Majesty,  and  for 

five  years  after  the  demise  of  her  Majesty,  the  remaining  two  fifths  of 

the  net  produce  of  the  said  territorial  and  other  revenues  now  at  the 

disposal  of  the  Crown  within  this  province,  shall  also  be  paid  over 

in  like  manner  to  account  of  the  said  consolidated  revenue  fund. 

By  the  Imperial  Act,  10  and  11  Vic,  c.  71,  her 
Majesty  was  authorized,  with  the  assent  of  her  Privy 
Council,  to  assent  to  the  above  bill,  and  it  was  enacted 
that  if  her  Majesty,  with  tho  advice  of  her  Privy 
Council,  should  assent  thereto  Ihen  the  clauses  num- 
bered respectively  from  50  to  57,  both  inclusive,  of  3 
and  4  Vic,  c.  85,  should  be  repealed  upon  and  from 
the  day  on  which  the  said  reserved  bill  (being  first  so 
assented  to  by  her  Majesty  in  Council)  should  take 
effect  in  the  province.  The  bill  was  subsequently 
assented  to  and  became  an  Act  9  Vic,  c.  114,  of  the 
provincial  legislature. 

The  object  of  the  provincial  authorities  in  procuring 
the  passage  of  this  bill  and  the  royal  assent  thereto  as 
an  Act  of  the  provincial  legislature,  was  to  obtain  the 
recognition  of  the  principle  so  long  contended  for  and 
which  is  set  out  in  the  above  extract  from  the  preamble, 
namely,  that  the  Crown  should  owe  the  provincial  civil 
list  to  the  provincial  Commons,  and  that  in  return 
therefor  the  Crown  should  surrender  to  the  provincial 
legislature  the  same  control  and  management  of  the 
territorial  and  casual  revenues  accruing  to  the  Crown 
within  the  province  as  was  exercised  and  enjoved  by 

44} 
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^    1881      the  Imperial  Parliameiit  over  the  like  revenues  arising 

Mbbcbr   within  the  United  Kingdom.  To  have  greater  control 

ATTOHNinr  ^^^  never  contended  for.    We  can  therefore,  I  think,  a£- 

Qbnvbal  firm  with  great  confidence  that  by  the  passing  of  the  bill 

OsTARio.  into  an  act  the   local  legislature  never  contemplated 

Qwvnne  J  ^^t^^^^^S*  ^^^»  ^7  authorizing  the  Boyal  assent  to  be 

given  to  it,  did  the  Imperial  Parliament  contemplate 

conferring,  on  the  provincial  legislature,  any  greater 
control  over,  or  interest  in,  the  revenues  arising  from 
property  devolving  upon  the  Crown  by  escheat  or  for- 
feiture, than  was  exercised  and  enjoyed  in  England  by  the 
Imperial  Parliament  over  the  like  revenues  there,  under 
the  12th  section  of  1st  Wm.  4,  c.  25,  and  1  and  2  Vic,  c.  2, 
by  which  the  jurisdiction  was  limited  to  the  surplus  or 
"  net  proceeds  "  as  they  are  called  in  the  Canadian  Act, 
and  in  3  &  4  Ftc,  c.  S5,  of  those  revenues,  after  the 
full  and  free  exercise  by  her  Majesty  of  her  royal 
prerogative  of  grace  and  bounty,  as  expressed  in  those 
sections ;  and  yet  it  is  certainly  true  that  no  section 
similar  to  the  12th  section  of  the  above  Imperial  Acts 
is  inserted  in  8  &  4  Vic,  c.  35,  or  in  the  Canadian  Act. 
This  latter  Act,  however  (if  the  question  of  her  Majesty's 
right  to  have  exercised  in  Canada  such  her  royal  prero- 
gative of  grace  and  bounty  after  the  passing  of  that 
act  and  at  the  time  of  the  passing  of  the  British  North 
America  Act  should  be  material  to  the  determination 
of  the  question  now  before  us)  will  have  to  be  read  in 
the  light  of  three  Imperial  statutes  subsequently  passed, 
viz. :  15  &  16  Vic,  c.  39,  11  &  18  Vic,  c.  118  and  28  & 
29  Vic,  c.  63.  The  same  observation  may  be  applied 
to  the  act  of  the  legislature  of  Nova  Scolia,  passed  in 
the  year  1849,  by  which  the  territorial  and  casual 
revenues  of  the  Crown  arising  in  that  province  were 
surrendered  to  the  provincial  legislature.  That  Act, 
which  appears  to  have  been  drafted  by  a  draftsman  of 
a  peculiarly  and  indeed  of  an  excessively  cautious  cast 
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of  mind,  after  providing  for  the  surrender  of  all  monies      ^^^1 
arising    from    the  Crown  laudcj,   mines,   minerals  or    Mbbobr 
royalties,  of  her  Majesty  within  the  province,  proceeds  j^^roBWBY 
to  enact,  so  as  to  make  assurance  doubly  sure,  that  "  so   Ghnbbal 
soon  as  the  Act  should  come  into  operation  all  the  right    Ontaeio. 
and  title  of  her  Majesty,  whether  in  reversion  or  other-  q^I^  j 
wise,  of,  in,  to  and  out  of  all  and  singular  the  mines  of     — 
gold,    silver,   coal,   iron,   ironstone,    limestone,    slate- 
stone,    slate    rock,    tin,  copper,    lead    and    all    other 
mines  and  minerals  and  ores  within  the  province, 
which  by  Indenture  of  lease,  dated  26th  August,  1826, 
were  granted,  demised,  etc.,  by  his  late  Majesty  King 
Geo.  4  to  the  Duke  of  York  for  60  years,  at  and  under 
certain  rents  and  renders  therein  contained,  and  also  all 
rents  and  arrears  of  rent  and  returns  due  or  to  become 
due  by  virtue  of  the  said  lease,  with  all  powers,  rights 
and  authorities,  whether  of  entry  for  forfeitures,  or 
breach  of  condition,or  otherwise,in  the  said  lease  reserved 
or  contained,  and  also  all  the  estate,  right  and  title 
of  her  Majesty,  reversionary  or  otherwise  of,  in  and  to 
all  such  coal  mines  in  the  Island  of  Cape  Breton,  and  to 
all  such  reserved  mines  at  Pictou  as  were  agreed  to  be 
demised  by  his  said  late  Majesty  at  jC3,000  per  annum 
to  a  company  called  the  Greneral  Mining  Association  ; 
and  also  the  said  ,£3,000  and  all  other  rents  and  re- 
servations by  the  said  agreement  reserved  or  payable ; 
and  also  all  mines  of  gold,  silver,  iron,  coal,  iron  stone, 
lime  stone,  slate  stone,  slate  rock,   copper,  lead  and 
all  other  mines,  minerals  and  ores  within  this  province, 
including  the  Island  of  Cape  Breton  of  which  the  title 
is  now  in  his  Majesty,  shall  be,  and  the  said  several 
enumerated  premises  are  hereby  respectively  assigned, 
transferred  and  surrepidered  to  the  disposal  of  the  General 
Assembly  of  this  province  to  and  for  such  public  uses 
and  purposes  as  in  and  by  any  Act  of  the  Q-eneral 
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1881       Assembly  for  the  time  being  shall  be  ordered   and 
Mbbcer    directed. 

Attorkky      ^^^  *^®  purpose  of  giving  effect  to  this  Act,  two  Acts 

Ukmbiul  were  subsequently  passed  by  the  General  Assembly  of 

Ontario.;  the  province,  the  one  to  be  found  in  the  second  series 

Uwyime  J.  ^^  *^®  Revised  Statutes  of  Nova  Scotia,  chapter  27, 

intituled  "of  The  Coal  Mines,"  and  the  other  in  the 

third  series  of  the  Bevised  Statutes,  chap.  25,  intituled 
**  of  Mines  and  Minerals,"  in  both  of  which  the  Legis- 
lature of  Nova  Scotia  shews  its  understanding  of  the 
term  ''Royalties  "  to  be  that  which  is  ordinarily  attached 
to  it.  By  the  23rd  sov^tion  of  the  former  Act  it  is  enacted 
that  "  the  royalties  reserved  under  any  lease  granted  in 
"  pursuance  of  this  chapter  shall  not  be  less  than  those 
**  now  paid  by  any  party  holding  a  lease  under  the 
"  Crown  of  any  mines  or  minerals  in  this  province,"  and 
by  the  4Y  section  of  the  latter  Act  it  is  enacted  that 
"  on  all  leases  of  gold  mines  and  prospecting  licenses 
**  to  search  for  gold  there  shall  bo  reser\*ed  a  royally 
**  of  three  per  cent,  upon  the  gross  amount  of  gold 
"  mined,"  by  the  55  section  that  "  each  licensed  mill- 
"  owner  shall  separate  from  the  yield  or  produce  of  gold 
"  of  each  lot  or  parcel  of  quartz  as  crushed,  three  parts  out 
"  of  every  hundred  parts  of  such  yield  as  the  portion 
"  thereof  belonging  and  payable  to  her  Majesty  as 
**  royalty'' 

By  sec.  69,  "  The  lessee  of  each  mine  shall  be  liable 
"  for  royalty,  upon  all  gold  obtained  from  his  mine  in 
"any  other  way  than  from  quarfz  crushed  at  licensed 
"  mills,  but  he  shall  be  exempted  from  any  claim  in 
**  respect  of  gold  obtained  from  quartz  so  crushed,  the 
"  liability  of  the  mill-owner  for  such  royalty,  being 
"  hereby  substituted,  instead  of  that  of  the  lessee,"  and 
by  sec,  102 — "  All  licenses  and  leases  of  mines  and 
"  minerals,  other  than  gold  mines  shall  be  subject  to 
"  the  following  royalties  to  the  Crown,  to  the  use  of 
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**  the  province  on  the  produce  thereof,  after  it  has  been      ^^^^ 
"  brought  into  marketable  condition,  payable  yearly    Mbrobr 
"  from      the     period     of     their     respective      dates,  j^Tj^Jiygr 
"  that  is  to  say — of  five  per  cent,  on  all  such  ores  and   Gbwkbal 
**  minerals  except  gold,  iron  and  coal — of  eight  cents   Ootajuo, 
"  on  every  ton  of  iron  and  of  ten  cents  on  every  ton  of  q^^^^  t 
"  2,240  lbs.  of  coal,  which  said  royalties  shall  be  paid      -r-^ 
''  to  such  person  or  persons  at  such  times  and  in  such 
"  places,  as  the  licenses  or  leases  shall  respectively 
"  stipulate,  or  as  the  Governor  in  Council][may  from 
"  time  to  time  direct." 

By  the  Imperial  Act,  15  and  16  Vic,  c.  89,  after 
reciting  1st  Wm.  4th,  c.  25,  sec.  2,  and  1st  Vic,  c.  2,  sec. 
2,  and  that  from  the  time  of  the  passing  of  the  said  Act 
of  1st  Wm.  4th,  the  lands  of  the  Crown  in  the  colonies 
(save  where  special  provision  has  been  made  in  relation 
thereto  by  other  Acts  of  parliament)  have  been'granted 
and  disposed  of,  and  the  monies  arising  from  the  same 
whether  on  sale  or  otherwise,  have  been  appropriated 
by  or  under  the  authority  of  the  Crown  and  by  and 
under  the  authority  of  the  legislatures  of  the  several 
colonies  as  if  the  Acts  1st  Wm,  4th,  and  1st  Vic,  had  not 
been  passed,  and  whereas  doubts  have  arisen  whether 
the  monies  arising  as  aforesaid  in  the  said  colonies  may 
not  be  considered  hereditary  casual  revenues  "  within 
**  the  meaning  of  the  said  Acts,  and  whether  all  or  any 
"part  of  other  revenues  arising  within  the  said  colonies 
*'and  being  hereditary  casual  revenues  within  the 
"  meaning  of  the  said  Acts  may  be  lawfully  appropriated 
'*  to  public  purposes  for  the  benefit  of  the  colonies  within 
"which  they  may  have  respectively  arisen,"  and  to 
remove  such  doubts  it  was  enacted  that, — 

1st.  ThA  provisions  of  the  said  rocited  Acts  in  relation  to  the 
hereditary  casual  revenues  of  the  Crown  shall  not  extend  or  be 
deemed  to  have  extended  to  the  monies  arising  from  the  sale  or 
other  disposition  of  the  lands  of  the  Crown  in  any  of  Her  Majesty'n 
colonies  or  foreign  possessions,  nor  in  any  wise  invalidjvte  or  affect 
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1881       any  Bale  or  other  deposition  already  made  or  hereafter  to  be  made 
.^^^^      of  Buch  lands  or  any  appropriation  of  the  monies  arising  from  any  such 
9.         sale — or  other  dispositions  which  mij^t  have  been  lawfully  made  if 
AnoBKiT  such  Acts  or  either  of  them  had  not  been  passed. 

JL?^''       ^d*  Nothing  in  the  said  recited  Acts  contained  shall  extend  or  bo 

OniBio*  deemed  to  have  extended  to  prevent  any  appropriation  which  if  the 

—       said  Acts  had  not  been  passed  might  have  been  lawfully  made  by 

fwyime,  J  ^j,  ^j^Ij  ^Jj^  assent  of  tlie  crown  of  any  casual  revenues  arising 

within  the  colonies  or  foreign  possessions  of  the  Crown  (other  than 
droits  of  the  Crown  and  droits  of  Admiralty)  for  or  towards  any  public 
purposes  within  the  colonies  or  possessions  in  which  the  same  res- 
pectively may  have  arisen,  provided  always  that  the  surplus  not 
applied  to  such  publ.'c  purposes  of  such  hereditary  casual  revenues 
shM  be  carried  to  and  form  part  of  the  said  consolidated  fund. 

From  the  debate  which  took  place  in  parliament  at 
the  time  of  the  passing  of  this  Act,  its  object  appears  to 
have  been  to  authorize  the  appropriation  to  colonial 
purposes  of  the  Crown  revenues  in  the  colonies 
arising  from  waste  lands  or  from  mineral  treasures, 
which  the  Acts  of  1st  Wni.  4  and  Ist  Vic.  were  regarded 
as  appropriating  to  the  consolidated  fund  of  the  United 
Kingdom^  and  to  confirm  the  appropriations  which  had 
then  already  been  made  of  those  revenues  by  Acts  of 
the  colonial  legislatures,  and  to  make  the  above  named 
Imperial  Acts  apply  only  to  directing  the  appropriation 
to  the  consolidated  fund  of  the  United  Kingdom  of 
any  surplus  remaining  after  the  application  of  w^hat- 
cver  might  be  necessary  for  the  advantage  of  the  colony. 
"What  surplus  there  was  expected  to  be  after  the  appro- 
priation by  the  colonial  legislatures  of  what  they 
should  by  Act  of  parliament  assented  to  by  the  Crown 
declare  to  be  necessary  to  l)e  expended  for  the  benefit 
of  the  colony,  it  is  difficult  to  understand,  but  the  Act 
expressly  declares  that  such  monies  arising  from  such 
revenues  as  shall  not  be  applied  to  the  public  purposes 
of  the  colony  shall  be  carried  to  and  form  part  of  the 
consolidated  fund  of  the  United  Kingdom.  The  Acts 
of  1st   Wm.  4  and  1st    Tic,  being  by  this  Act  held 
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to  api>ly  so  far  to  such  surplus  monies  arising  from      1^81 
the    surrendered    Crown  rerenues    within  the  colo-    Mehobb 
nies,  it  would  seem  but  reasonable  to  hold  that  the  attobnky 
proviso  in    the   12th  section  of  those    Acts    which   Gmtbr^l 

FOB 

saves  to  the  Crown  the  exercise  of  its  prerogative  royal    Ostabio. 

of  grace  and  bounty  should  apply  also  if  the  question  q^Z[^  j 

was  whether  the  Crown  did  or  did  not  possess  that      — - 

X^rerogative  right    in  Canada  immediately  before  the 

passing  of  the  British  North  America  Act.    There  are 

moreover  two  colonial  Acts  of  those  referred  to  in  the 

preamble  of  15  &  16  Vic,^  c.  39,  as  disi>osing  of  the 

lands  of  the  Crown  in  the  colonies  notwithstanding 

Ist  Wm,  4  &  1st  Vic,  which  it  will  be  proper  to  refer  to 

in  this  connection,  namely,  4  &  5  Vic,  c.  100,  and  12 

Vic,  c.  31  of  the  Acts  of  the  legislature  of  Canada, 

By  the  former  of  these  Acts  entituled  "  An  Act  for  the 

disposal  of  Public  Lands,''  after  reciting  that  it  was 

**  expedient  to  provide  by  a  law  applicable  to  all  parts 

'*  of  this  province   for  the   disposal    of  public  lands 

*'  therein,"  it  w^as  in  the  2nd  section  enacted  that  except 

as  thereinafter  provided  "  no  free  grant  of  public  land 

shall  be  made  to  any  person  or  person  whomsoever," 

and  by  the  latter,  after  reciting  that  it  was  expedient  to 

amend  and  extend  the  provisions  of  the  former  Act  as 

well  as  to  remove  certain  doubts  which  had  arisen  as  to 

the  intention  and  meaning  of  some  of  the  provisions  of 

the  said  Act ;  and  whereas  by  the  2nd  section  of  the  said 

Act  it  is  enacted  with  certain  exceptions  hereinafter 

provided  "  no  free  grant  of  public  land  shall  be  made 

"  to  any  person  or  persons  whomsoever  ;  and  whereas 

'*  doubts  have  been  entertained  whether  the  same  does 

"  not  preclude  her  Majesty  from  the  exercise  of  her 

"  royal  grace  in  the  relinquishment  of  her  rights   to 

"  escheats  and  forfeitures  in  favor  of  those  near  of  kin 

''  or  otherwise  connected  with  the  parties  last  seized 

"  thereof,  and  it  is  expedient  to  remove  all  such  doubts," 


ArroBVST 
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1^1      It  was  ^'detlareri  and  emacted  thai   the  2nd    aeetkMi 

'*  of  th^  said  Act  extends  and  >hall  be  deemed  to  hmxe 

'-  at  all  timer*  extended  to  surk  lami*  otUjf  as  no  p^teal 

Okxbeai.  «•  deed  had  ever  been  issued  for.  and  not  to  sndi  as 

OvTABio.   "  having'   bvn    on*^  grant*2d  by   letters   patent    hnd 

^  .  ••  sab^eqn^iitly  ^'••ome  vested  in  her  Majesty  either  br 

*•  act  of  the  party  or  by  operation  of  law/* 

We  have  here  a  plain  definition  of  the  term  "  public 
lands  "  of  the  province  as  understood  by  the  legis- 
lature, a  term  which  has  ever  since  been  used  and  under* 
Ktood  in  the  same  sense,  and  from  the  preamble  to  this 
Art  we  can  gather  that  the  same  legislature  which 
rt'cited  a.<  a  reason  for  passing  it,  that  it  was  desirable 
to  remove  doubts  which  had  been  entertained  w^hether 
the  2nd  sec.  of  4  &  5  Vic.  c,  100,  did  not  preclude  her 
Majesty  from  the  exercise  of  her  royal  grace  in  the 
relinquishment  of  her  rights  to  escheats  and  forfei- 
tures in  favour  of  those  near  of  kin  or  otherwise  con- 
nected with  the  parties  last  seised  could  nerer  have 
intended  by  the  Act  of  9  Vic  c.  114  to  preclude  her 
Majesty  from  the  like  exercise  of  her  royal  grace  ; 
this  Act  in  fact  seems  to  involve  a  recognition  of  the 
right  of  her  Majesty  to  exercise  such  right  in  the  case 
of  lands  become  escheated  or  forfeited  in  Canada.  By 
the  6th  sec.  of  17  and  18  Vic.^  c.  118,  which  was  an 
Act  passed  to  empower  the  legislature  of  Canada  to 
alter  the  constitution  of  the  Legislative  Council  of  that 
province,  the  restraint  imposed  upon  the  legislature 
of  Canada  by  the  42nd  sec.  of  34  Vic.,  c.  35,  was 
removed,  that  section  was  repealed,  and  it  w^as  enacted, 
notwithstanding  anything  in  3  and  4  Vic,  c.  35  or 
in  any  other  Act  of  Parliament  contained,  it  should  be 
lawful  for  the  Governor  to  declare  that  he  assents  to 
any  bill  of  the  legislature  of  Canada  or  for  her  Majesty 
to  assent  to  any  such  bill  if  reserved  for  the  signifi- 
cation of  her  Majesty's  pleasure  thereon,  although  sucb 
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bill  shall  not  have  been  laid  before  the  said  Houses  of      ^^^ 
Parliament,   and  no   Act  heretofore   passed  or  to  be    Mbroek 
passed  by  the  legislature   of  Canada    shall    be  held  ^^og^^^ 
invalid  or  ineffectual  by  reason  of  its  not  having  been   Gewkbal 

'  FOR 

laid  before  the  said  Houses  or  by  reason  of  the  Legis-    Ontario 

lative  Council  and  Assembly  not  having  presented  to  ..  . j 

the  Governor  such  address  as  by  the  said  Act  of  Par-      

liament  is  required. 

By  28  and  29  Vic,  c.  63,  sec.  2,  intituled  "An  Act  to 
remove  doubts  as  to  the  validity  of  Colonial  Laws^ 
it  was  enacted  that, — 

"  Any  colonial  law  which  is  or  shall  be  in  any  respe! 
"  repugnant  lo  the  provisions  of  any  Act  of  Parliament 
"  extending  to  the  colony  to  which  such  law  may  relate, 
"  or  repugnant  to  any  order  or  regulation  made  under 
"  authority  of  such  Act  of  Parliament,  or  having  in  the 
"  colony  the  force  and  effect  of  such  Act,  shall  be  read 
**  subject  to  such  Act,  order  or  regulation,  and  shall  to 
**  the  extent  of  such  repugnancy,  but  not  otherwise,  bo 
"  and  remain  absolutely  void  and  inoperative." 

We  find  then,  that  immediately  preceding  the  passing 
of  the  British  North  America  Act,  all  Acts  of  Parlia- 
ment dealing  with  this  subject,  from  Ist  Wm,  4,  dealt 
with  it  as  forming  part  of  the  hereditary  casual 
revenues  of  the  Crown  within  the  colonies  which  had 
been  surrendered  by  the  Crown  provisionally  in  return 
for  a  civil  list,  in  which  revenues  the  Crown  retained 
a  reversionary  interest,  after  the  times  named  during 
which  the  civil  lists  contracted  for  were  granted.  "We 
find  also  that  the  statute  of  the  legislature  of  New 
Brunswick,  which  had  dealt  with  the  subject,  specially 
reserved  to  the  Crown  the  prerogative  right  of  exercising 
the  royal  grace  and  bounty  by  making  any  grant  or 
restitution  of  any  property,  real  or  personal,  or  the  pro- 
duce thereof  to  which  the  Crown  should  become 
entitled  by  escheat  for  want  of  heirs  or  next  of  kin,  or 
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1881      by    reason    of   any    forfeiture   as    1st  Wm.  4  and  1st 

Hitcn    Vic.  had  done  in  England,  and  the  first  xx>8ition  taken 

Attobsit  ^y  ^^'  McDougall  in  his  very  able  argament,as  I  under- 

UwrBftAL  stood  it,  was— that  the  effect  of  that  Act,  as  well  as  ot 

CxTABio.  several  of  the  Imperial  Acts  above  cited,  was  to  maintain 

«  .  inviolate  to  the  Crown  the  same  exercise  of  the  roval 

vwynne,  J. 

grace  and  bounty  in  respect  of  proi>erty  devolving' 
upon  the  Crown  by  escheat  and  forfeiture  in  Canada 
and  Nova  Scotia  ;  the  conclusion  drawn  being  that  the 
power  of  appropriation  of  the  legislatures  of  the  old 
provinces  prior  to  confederation  is  to  be  regarded  as 
affecting  only  so  much,  if  any,  of  such  revenues  as 
should  remain  after  the  full  and  free  exercise  by  the 
Crown  of  its  prerogative  right  of  making  grant  and 
restitution  of  all  escheated  or  forfeited  property  or  of 
the  produce  thereof  (after  deducting  the  expenses  attend- 
ing finding  the  property  of  the  Crown)  to  any  person 
having  claims  upon  the  person  whose  estate  the  escheat- 
ed or  forfeited  property  was,  and  that  since  confedera- 
tion the  exercise  of  such  prerogative  right  cannot  be 
interfered  with  by  any  provincial  authority,  or  by 
provincial  legislation.  But  the  question,  as  it  appears  to 
me,  is  not  whether  before  the  passing  of  the  B,  N.  A. 
Act,  the  Crown  did  or  did  not  retain  the  royal 
prerogative  right  within  the  provinces  of  Canada, 
Nova  Scotia  and  New  Brunswick,  but  had  the 
several  legislatures  of  those  provinces  power  of 
appropriation  over  escheated  and  forfeited  property 
within  these  respective  provinces —that  is  to  say, 
in  other  words,  could  the  Queen,  by  and  with  the 
advice  and  consent  of  the  Legislative  Councils  and 
Houses  of  Assembly  of  those  respective  provinces,  have 
made  any  appropriation  of  those  revenues  as  should  seem 
fit  to  them,  although  different  from  what  appropriation 
had  already  been  made  by  legislation  over  such  revenues 
accruing  within  those  provinces  respectively  ?  And  I 
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think  that  in  view  of  the  long  contention  maintained  by      l^^l 

the  Legislative  Assembly  of  Canada  upon  the  subject,  MkbTkr 

which  is  so  emphatically  asserted  in  the  preamble  of  the  a^^^j.^ 

Canada  statute  9  Fic,  c.  114,  which  had  been  assented  Genbral 

FOR 

to  by  her  Majesty  upon  the  authority  of  the  Act  of  the    OsTikBio. 
Imperial  Parliament  specially  passed  for  that  purpose,  ^  ' —  , 

the  position  asserted  in  the  preamble  of  the  Canada      ' 

statute  must  be  taken  to  be  admitted  by  the  Imperial 
Act  passed  to  give  it  effect,  and  in  view  of  the  provi- 
sions of  VI  and  18  Ftc,  c.  118,  and  in  view  also  of  the 
practice  which  had  become  engrafted  upon  the  colonial 
constitutions  with  the  sanction  of  the  Imperial  Parlia- 
ment, it  cannot,  I  think,  now  be  questioned,  that  the 
respective  legislatures  of  Canada^  Nova  Scotia  and  New 
Brunswick,  that  is  to  say,  her  Majesty,  by  and  with 
the  advice  and  consent  of  the  Legislative  Councils  and 
Houses  of  Assembly  of  those  respective  provinces,  had 
before  the  passing  of  the  British  North  America  Act 
power  of  appropriation  over  all  the  territorial  and 
casual  revenues  of  the  Crown  accruing  within  those 
respective  provinces,  whatever  may  have  been  contem- 
plated by  the  equivocal  reservation  of  the  very  contin- 
gent surplus  which  the  Imperial  statute,  15  and  16  Vic  , 
c.  39,  intended  to  appropriate  to,  and  make  part  of,  the 
consolidated  fund  of  the  United  Kingdom. 

Now,  that  the  British  North  America  Act  places  under 
the  absolute  sovereign  control  of  the  Dominion  Parlia- 
ment all  matters  of  every  description  not  by  the  Act 
in  precise  terms  exclusively  assigned  to  the  legislatures 
of  the  provinces,  which  by  the  5th  section  of  the  Act 
are  carved  out  of  and  subordinated  to  the  Dominion, 
cannot,  in  my  judgment,  admit  of  a  doubt.  It  was 
admitted  by  the  learned  counsel  who  represented  the 
provinces  in  the  argument  before  us,  that  this  was  true 
with  respect  to  all  matters  of  legislation,  but  it  Was 
contended  that  when  the  Act  deals  with   "  property  " 
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^5^^      the  rule  was  inverted  and  that  the  provinces  take  "  a// 
MncKs  property  "  not  by  the  Act  in  i>reci8e  terms  given  to  the 

Attoinet  Dominion. 

GBjrcRAL      The  sole  foundation  lor  this  contention  appears  to 

FOR 

CxTARio.  me  to  be  based  upon  an  assumption  which  in  my  jud^- 
Gwynne  J  ™^^^  ^^  altogether  erroneous,  namely,  that  the  British 
North  America  Act,  transfers  as  it  were  the  legal  estate 
in  the  Crown  property  from  the  Crown  and  vests  it  in 
the  Dominion  and  the  provinces  respectively  as  cor- 
I>orations  capable  of  holding  property,  real  and  personal, 
to  them,  their  successors  and  assigns  for  ever ;  but  the 
Act  contemplates  no  such  thing;    its  design  as    to 
•'properties,"  as  to  every  thing  else  which  is  appro- 
priated to  the  use  of  the  provinces  and  therefore  placed 
under  the  legislative  control  of  the  provincial  legisla- 
tures, is  to  specify  those  prox>erties  which  being  still,  as 
before,  vested  in  the  Crown  shall  be  under  the  exclusive 
control  of  the  provincial  legislatures.    And  so  likewise 
with  respect  to  the  properties  assigned  for  the  purposes 
of  the    Dominion  —  control    and    management   over 
property  vested  in  the  Crown  for  public  purposes  is 
what  the  Act  deals  with,  not  with  the  legal  estate  in 
such  properties,  divesting  the  Crown  thereof  and  trans- 
ferring the  legal  estate  in  some  to  the  provinces  and  in 
some  to  the  Dominion  as  corporations,  and  indeed  what 
we  are  called  upon  to  adjudicate  upon,  is  a  question 
directly  affecting  the  legislative    jurisdiction  of  the 
provinces,  namely,  is  or  is  not  the  Act  of  the  legislature 
of  Ontario,  which  professes  to  deal  with  the  property 
in  question  which  is  admitted  to  have  devolved  upon 
her  Majesty,  ywre  coronce  by  escheat,  ultra  vires  of  the 
provincial  legislature  ? 

Neither  can  it  admit  of  a  doubt,  as  it  appears  to  mi\ 
that  the  jurisdiction  which  is  expressly  given  to  the 
provinces  by  the  12th  item  of  sec.  92  of  the  Act 
over  ^^ property  and  civil  rights  in  the  province,^^   can 
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have  no  bearing  whatever  upon  the  question  before      ^^81 
us  for,  1st,  the  property  with  which  we  have  to  deal    Mbrcer 
is,   unless  the    British    North  America  Act  by  clear  j^^l^y^j^.^ 
enactment    makes    it    otherwise,    property    accruing   Gbxbeal 

*  POR 

to  her  Majesty  y^re  coronae,  it  therefore  cannot  be  taken  oxtario. 
from  the  Crown  except  by  express  enactment.  These  q^^TJ^  j 
words  therefore  "  property  and  civil  rights  in  the  pro-  " — 
vince  "  cannot  affect  the  property  of  her  Majesty.  We 
must  seek  therefore  in  some  other  clause  of  the  Act  for 
authority  to  affect  this  property ;  and  secondly,  these 
words  have  no  effect  whatever  to  restrain  the  juris- 
diction of  the  Dominion  Parliament  over  property  and 
civil  rights  in  all  the  provinces,  in  so  far  as  any  of  the 
matters  comprised  in  the  enumeration  of  subjects  in 
sec.  91  of  the  Act  requires  control  over  "  property  and 
civil  rights  in  the  provinces/'  Those  words  therefore 
must  be  construed  as  conferring  upon  the  provinces 
jurisdiction  only  over  the  residuum  of  property 
and  civil  rights  in  the  provinces,  not  absorbed 
by  the  jurisdiction  over  that  matter  involved  in 
the  complete  and  supreme  control  over  the  matters 
specially  placed  under  the  control  of  the  Domi. 
nion  Parliament.  Now,  among  the  items  so  placed  we 
find  "  the  public  debt  and  property  '*  specially  men- 
tioned in  the  first  item  of  sec.  91,  and  for  payment  of 
the  public  debt  it  is  to  be  observed  that  the  consolid- 
ated fund  of  the  respective  old  provinces  of  Canada, 
Nova  Scotia  and  New  Brunswick  (created  by  the  Brit* 
ish  North  America  Act  the  Dominion  of  Canada)  had 
been  formed,  and  in  this  fund  and  as  part  thereof,  as 
the  "  public  property ''  appropriated  to  meet  the  public 
debt,  was  comprehended,  as  we  have  seen,  the  casual 
revenues  of  the  Crown  accruing  within  the  respective 
provinces,  in  which  casual  revenues,  as  we  have  also 
seen,  was  comprised  all  property  real  and  petsonal 
devolving  upon  her  Majesty  jure  coronee  w'ithin  the 
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i881      proviuces,  whether  propter  defectum  sanguinis  or  propter 

If^gK   delictum  tenentis.    Now,  of  this  property  bo  forming 

A    *\  r  P*^  ^^    ^^®    revenues  constituting   the  consolidated 

UuERAL  fund  of  the  old  provinces,  which  was  the  fund  upon 

OxTARio.  which  the  debts  of  those  provinces  were  charged,  we 

find  a    most    plain    and    unequivocal    appropriation 

'     made  by  the  102nd  sec.  of  the  Act,  namely  :   "  All 

"  duties  and  revenues  over  which  the  respective  legis- 
''  latures  of  Canada,  Nova  Scotia  and  New  Bruns- 
''  wick  before  and  at  the  Union  had  and  have  power  of 
*'  appropriation,  eaxept  such  portions  thereof  as  are  by 
"  this  Act  reserved  to  the  respective  Legislatures  of  the 
'*  provinces  or  are  raised  by  them  in  accordance  with  the 
''  special  powers  conferred  on  them  by  this  Act  shall 
"  form  one  consolidated  revenue  fund  to  be  appro - 
*'  priated  for  the  public  service  of  Canada  in  the  manner 
"  and  subject  to  the  charges  in  this  Act  provided,"  and 
among  those  charges  in  section  104  we  find  the 
general  interest  of  the  public  debts  of  the  several 
provinces  of  Canada,  Nova  Scotia  and  New  Brunswick 
at  the  Union. 

We  have  here  then,  expressed  in  precise  and  unam- 
biguous language,  appropriation  made  of  everything 
which  formed  part  of  the  consolidated  fands  of  the 
several  provinces  before  confederation,  (except  what  by 
the  Acts  is  particularly  and  expressly  excepted  there- 
out and  placed  under  the  control  of  the  legislatures  of 
the  provinces  created  thereby)  for  the  formation  of  the 
consolidated  fund  of  the  Dominion  of  Canada,  in  return 
for  the  assumption  by  the  Dominion,  (which  the  old 
provinces  were  erected  into  and  created)  of  the  public 
debts  of  those  old  provinces.  The  question  is  therefore 
simply  reduced  to  this  :  does  any  other,  and  if,  any, 
what  other  part  of  the  Act  which  constitutes  the  sole 
charter  alike  of  the  Dominion  and  of  the  provinces, 
except  any,  and,  if  any,  what  part  of  such  consolidated 
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fund  of  the  Dominion  of  Canada  from  that  fund,  and      ^^^^ 
place  such  excepted  part  under  the  control  of  the  legk-    Mbrobr 
latures  of  the  provinces.    It  is  worthy  of  note  here,  in  ^j^^„ 
connection  with  what  I  have  already  said  in  relation  to  Gbnbbal 
the  argument  as  to  the  appropriation  of  properly  as   outabio. 
distinct  from  "  legislative  functions,"  that  the  excepted  q^^I^  j^ 
part,  whatever  it  be  and  in  whatever  clause  of  the  Act     ^— 
it  is  foxmd,  is  spoken  of  as  being  '*  reserved  to  the 
resx>ective    legislatures  of  the   provinces"    that  is  as 
matter  placed  xmder  the  legislative  control  of  and  not 
as  estate  vested  in  the  provinces. 

Now,  the  only  clause  of  the  Act  which  can  be 
contended  to  involve  the  exception  referred  to  in  the 
102nd  section  is  the  109th,  namely : — 

All  lands,  minesi  minerals  and  royalties  belonging  to  the  several 
provinces  of  Oanada^  Nova  Scotia  and  New  Brunswick  at  the  tfiaion, 
and  all  sums  then  due  or  payable  for  such  lands,  mines,  minerals,  or 
royalties  shall  belong  to  the  several  provinces  of  Ontario,  QuebeCf 
Nova  Scotia  and  New  Brunswickf  in  which  the  same  are  situate  or 
arise,  subject  to  any  trusts  existing  in  respect  thereof  and  to  any 
interest  other  than  that  of  the  province  in  the  same. 

We  cannot,  as  I  have  already  observed,  read  these 
words  '*  lands,  mines,  minerals  and  royalties  belonging 
to  the  several  provinces  of  &c.,  &c.,  at  the  Union" 
as  meaning  that  the  estate  and  property  in  those  subjects 
shall  be  divested  out  of  the  Grown  and  be  transferred 
to  and  vested  in  the  provinces  as  corporations,  but, 
inasmuch  as  this  clause  is  to  be  read  as  expressing  the 
exception  out  of  the  consolidated  fund  referred  to  the 
102nd  section,  that  these  sources  of  revenue,  constituting 
portions  of  the  territorial  and  casual  revenues  of  the 
Grown  forming  the  consolidated  fund  of  the  Dominion 
of  Canada,  shall  be  excepted  from  the  general  appro- 
priation of  all  revenues  in  that  fund,  and  shall  be 
regarded  as  the  excepted  parts  which  are  by  the 
102nd  section  said  to  be  **  reserved  to  the  reipective 

4ft 
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1881  legislatures  of  the  provinces  "  and  placed  under  their 

Ito^R  control. 

V*  Now,  what  lands,  mines,  minerals  and  royalties  can 


Gevikal  with  propriety,  haying  r^ard  to  the  manner  in  which 
oH^^ao.  ^o^  words  hare  heen  used  in  other  legislative  lang^aa^ 
-^-'  above  quoted,  be  said  to  have  belonged  to  the  several 
1^'  'provinces  of  Canada,  Nova  Scotia  and  New  Brums' 
wick  at  the  Union  ?  None  at  all,  it  is  plain,  in  any  other 
sense  than  that  the  revenues  arising  from  such  proper- 
ties belonging  to  the  Grown  had  been  made  part  of  the 
consolidated  funds  of  the  old  provinces  now  constitut- 
ing the  Dominion  of  Canada,  for  the  public  uses  of  these 
provinces.  *'  Lands"  which  had  been  already  granted  by 
the  Crown  and  were  at  the  time  of  the  Union  vested  in 
the  grantees  thereof,  or  in  their  heirs  or  assigns,  cannot 
with  any  degree  of  propriety  be  said  to  have  been  lands 
'*  belonging  to  the  several  provinces  of,  &;c.,  &;c.,  at  the 
Union,"  and  it  is  only  such  lands  granted  which  could 
devolve  upon  her  Majesty /tfre  coronm  by  escheat  and 
forfeiture,  and  for  this  reason  it  was  that  the  legisla- 
ture of  Canada,  which  was  the  chief  of  the  parties  to 
the  framing  of  the  British  North  America  Act  and  to 
the  petition  to  the  Imi>erial  Parliament  to  pass  it,  and 
within  the  limits  of  which  province  the  property  now  in 
question  is  situate,  declared  by  12  Vtc,  c.81,  that  the  term 
"  public  lands  "  in  the  province,  which  is  but  an  equi- 
valent expression  to  "  lands  belonging  to  the  provinces 
at  theUnion  * '  did  not  comprehend  lands  accruing  to  the 
Crown  by  escheat  or  forfeiture,  and  that  they  did  com- 
prehend only  the  ungranted  lands  of  the  Crown  in  the 
province,  in  which  sense  they  have  ever  since  been 
understood. 

These  waste  ungranted  lands  of  the  Crown,  the 
revenues  derived  from  which  constituted  part  of  the 
consolidated  funds  of  the  provinces  before  the  Union, 
were,  as  we  know,  appropriated  to  the  public  uses  of 
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the  provinces ;   but  the  lands  so  appropriated  did  not      1881 
constitute  all  the  ungranted  lands  of  the  Crown  in  the    m^I^b 
provinces.    There  were  other  lands  of  the  Crown,  the  ^pj^^j^ 
monies  arising  from  the  sale  or  other  disposition  of  Gbkbbal 
which  did  not  form  part  of  such  consolidated  funds ;    omtabio. 
these  lands  were  set  apart  and  appropriated  for  the      ""~ 
actual  residence  thereon  and  occupation  thereof  by  ' 

certain  Indian  tribes  by  whom  they  were  surrendered 
to  and  became  vested  in  the  Crown,  and  others 
were  surrendered  by  the  Indians  to  and  vested  in 
the  Crown  for  the  purpose  of  being  granted  by  the 
Crown  and  that  the  monies  arising  therefrom  should 
be  applied  for  the  benefit  of  the  Indians.  These  lands 
are  by  item  24  of  sec.  91,  placed  under  the  control  of 
the  Dominion  Parliament.  The  custom  in  the  grants 
by  the  Crown  of  these  lands  was  the  same  as  in  the 
grants  of  all  other  Crown  lands,  namely,  to  reserve  all 
mines  and  minerals,  but  the  reservation  thereof  would 
accrue,  as  was  provided  with  respect  to  the  monies 
arising  from  the  sale  of  the  lands,  to  the  benefit  of  the 
Indians  for  whose  benefit  the  lands  were  set  apart ; 
such  mines  and  minerals,  or  the  royalties  accruing  from 
the  disposition  thereof,  could  not  have  been  appropriated 
to  the  public  uses  of  the  provinces,  the  "  lands  "  there- 
fore which  are  referred  to  in  sec.  109  of  the  British  North 
America  Act  can  only  be  construed  to  mean  those 
ungranted  or  public  lands  belonging  to  the  Crown 
within  the  several  provinces  of  Cantida,  Nova  Scotia 
and  New  Brunswick^  the  revenues  derived  from  which 
before  and  at  the  Union  effected  by  the  British  North 
America  Act  had  been  surrendered  by  the  Crown  and 
made  part  of  the  consolidated  funds  of  the  provinces  ; 
and  the  words  *'  mines,  minerals  and  royalties  "  being 
in  the  same  109th  sec.  added  to  the  word  "  lands,"  this 
latter  word  must  there  be  construed  in  a  limited  sense, 
that  is  to  say,  as  exclusive  of  the  '*  mines  and  minerals" 
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i88i  therein,  which,  if  those  words  had  not  been  added«  the 
Mbroer  word  ''  lands "  might  hare  been  sufficient  to  compre- 
Attobhey  ^®^^»  ^^*  *^®  section  "  reserves  for  the  legislatures  of 
Obkbril  the  proyinces,"  not  only  the  mines  and  minerals,  and 
Ontario,  royalties  in  or  arising  out  of  such  lands  but  also  "  all 
"""  mines  and  minerals,  and  royalties*'  belonging  to  the 
^^'I^'  *  several  provinces  of  &c.,  at  the  Union— that  is  to  say, 
not  only  all  mines  and  minerals  in  the  ungranted  lands 
of  the  Crown  in  the  several  provinces  the  revenue  derived 
from  which  had  been  surrendered  to  and  made  part  of 
the  consolidated  funds  of  the  provinces  for  the  resi>ective 
uses  of  the  provinces,  but  also  all  mines  and  minerals 
in  the  granted  lands  and  which  by  the  grants  had  been 
reserved  by  the  Crown,  the  revenues  derived  from 
which  had  been  also  made  part  of  the  said  consolidated 
funds :  the  intention,  however,  of  the  109th  sec.,  was  to 
'*  reserve  for  the  legislatures  of  the  provinces,"  created 
by  the  British  North  America  Aet^  not  only  the  "  lands, 
mines  and  minerals  "  as  above  described,  but  also  the 
monies  accruing  to  the  Crown  by  way  of  royalties  in 
mines  already  being  worked  under  leases  or  licenses 
from  the  Crown,  (which  monies  had  also  been  appro- 
priated to  and  formed  part  of  such  consolidated  funds,) 
of  which  there  were  many  in  Nova  Scotia,  to  regulate 
which,  as  we  have  seen,  Acts  had  been  passed  by  the 
legislature  of  that  province  :  the  word  "  royalties^^^ 
therefore  was  added — ^the  whole  thus  comprising  all 
"  lands  "  being  the  ungranted  lands  of  the  Crown  as 
they  were  accustomed  to  be  granted,  the  revenue  derived 
from  the  sale  of  which  had  been  made  part  of  the  said 
consolidated  funds,  and  "all  mines  and  minerals,"  as  well 
those  in  such  lands  as  also  in  all  lands  already  granted, 
the  revenues  from  which  mines  and  minerals  had  been 
appropriated  in  like  manner,  and  "  the  royalties  "  derived 
from  such  mines  and  minerals,  or  (to  which  may  be 
add^d)  from    timber    cut  upon  public  lands,  under 
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licenses  for  that  purpose,  which  had  also  been  in  like      ^^^ 
manner  appropriated,  and  all  monies  then,  that  is,  at  the    Mercer 
Union,  due  and  payable  for  any  of  such  lands,  mines,  attorxky 
minerals  and  royalties,  these  words  mines,  minerals  General 

FOR 

and    royalties      being    used    all     in    their    natural   oktario. 
and  ordinary  sense,  and  in  the  sense  in  which  they  q^^T^  j 

were  used  in  the  above  quoted  statutes  of  the  province      

of  Nova  Scotia  relating  to  "  mines  and  minerals."  We 
have  thus  a  plain,  simple,  rational  and  natural  con- 
struction put  upon  the  clause  in  which  these  words, 
constituting  the  exception  referred  to  in  sec.  102,  are 
found,  and  which  accords  with  the  provisions  of  all  of 
the  above  quoted  Acts  relating  to  the  same  subject,  and 
with  the  sense  in  which  the  same  words  are  used  in 
some  of  those  Acts. 

By  giving  to  the  words  in  the  109th  section  their 
plain,  natural  and  ordinary  construction,  we  need  not 
resort  to  the  construction  pressed  upon  us  by  the  learned 
counsel  for  the  provinces,  which  I  must  say  appears  to 
me  to  be  strained  and  unnatural  and  to  have  been  put 
forward  as  expressing  what,  in  the  opinion  of  those 
learned  counsel,  should  have  been  the  disi>osition  made 
in  the  British  North  America  Act  by  the  framers  thereof, 
rather  than  what  has  been  made,  of  property  accruing 
to  the  Crown  by  escheat  or  forfeiture.  It  is  with  this 
latter  point  alone  that  we  have  to  deal.  In  view,  how- 
ever, of  the  disposition  attempted  to  have  been  made  of 
the  property  in  question  by  the  legislature  of  the  pro- 
vince of  Ontario,  in  derogation  of  the  claims  of  the 
woman  who  had  lived  for  so  many  years  with  the 
deceased  as  his  wife,  and  of  the  young  man  their  son 
who,  though  illegitimate,  had  been  brought  up  by  the 
deceased  as,  and  with  the  expectations  of,  a  son  and 
under  the  name  of  the  deceased,  and  in  derogation  also 
of  the  right  of  her  Majesty  to  exercise  her  prerogative 
of  grace  and  boxmty  to  repair  the  wrong  done  to  those 
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1881      injured  persons,  who  to  all  seeming,  though  not  in  law, 

jif^^    filled  the  places   of  wife  and   son  of  the  deceased 

V*        (a  prerogative  which  in  like  cases  had  never  been. 

Gbmbbal   known   to    fail),    we  may   be    permitted  to  venture 

Q^^^^io,  ^^^  opinion,   that  those  may  be  excused  who  doubt 

whether   the    placing   the   claims    of  such   persons 

!_'  'under  the  control  of  the  local  legislatures  would 
have  been  more  prudent  in  any  sense,  or  more  cal- 
culated to  promote  the  interests  of  justice  and  humanity, 
and  to  procure  redress  of  the  wrongs  of  the  parties 
already  cruelly  injured  by  perhaps  the  unintentional 
accident  of  the  deceased  having  died  without  a  will, 
or  best  adapted  to  advance  the  real  good  of  the  public, 
than  to  leave  the  matter  still  to  be  dealt  with  by  her 
Majesty  as  it  had  always  hitherto  been  for  the  protec* 
tion  of  the  injured,  controlled  only  by  the  legislative 
authority  vested  in  her  Majesty  by  and  with  the  advice 
and  consent  of  the  Parliament  of  the  Dominion.  For  the 
reason,  however,  already  given  I  entertain  no  doubt  that 
control  over  all  property  in  the  several  provinces  x>f  the 
Dominion  becoming  escheated  or  forfeited  to  the  Grown 
is  placed  under  the  exclusive  control  of  the  Dominion 
Parliament  by  the  102nd  section  of  the  British  North 
America  Act^  and  that  no  other  clause  or  part  of  the  Act 
exempts  such  property  from  such  disposition, — ^the  Act 
therefore  of  the  province  of  Ontario^  40  Vic,  c.  8,  which 
affects  to  deal  with  such  property  is  ultra  vires  and  void, 
and  the  appeal  in  this  case  should  be  allowed  with  costs. 
As  it  did  not  appear  to  me  to  be  necessary  for  the 
determination  of  the  question  before  us,  I  have  not 
followed  the  learned  counsel  in  all  their  adverse  criti- 
cism of  the  frame  of,  and  of  the  expressions  used  in,  the 
British  North  America  Act.  I  may,  however,  say  that  it 
is  not,  in  my  opinion,  justly  chargeable  with  the  defects 
imputed  to  it,  or  open  to  the  construction  put  upon  it 
by  the  learned  counsel  who  represented  the  provinces. 
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In  my  judgment    it    expresses    in    sufficiently  clear      JSSI 
language  the  plain  intent  of  the  framers  of  that  Act  to    ^f^g^ 
have  been,  that  the  plan  designed  by  them  of  federally        ». 
uniting  the  old  provinces  of  Canada^  Nova  Scotia  and    general 
New  Brunswick  into  one  Dominion  under  the  Crown  of   ^  ^* 

the  United  Kingdom  of  Great  Britain  and  Ireland  with  a      

constitution  similar  in  principle  to  that  of  the  United  ^ 

Kingdom,  was,  to  confer  upon  the  Dominion  so  formed 
a  quasi  national  existence — to  sow  in  Us  constitution 
the  seeds  of  national  power — to  give  to  it  a  national 
Parliament  constituted  after  the  pattern  of  the  Imperial 
Parliament,  her  Majesty  herself  constituting  one  of  the 
branches  thereof,  and  to  constitute  within  that  national 
power  so  constituted  and  called  the  *'  Dominion  of 
Canada,^^  certain  subordinate  bodies  called  provinces 
having  jurisdiction  exclusive  though  not  "  Sovereign " 
over  matters  specially  assigned  to  them  of  a  purely 
local,  municipal  and  private  character,  to  which  pro- 
vinces, by  reason  of  this  juridiction  being  so  limited, 
were  given  constitutions  of  an  almost  purely  democratic 
character,  of  whose  legislatures  her  Majesty  does  not,  as 
she  does  of  the  Dominion,  and  as  she  did  of  thQ  old 
provinces,  constitute  a  component  part,  and  to  the 
validity  of  whose  Acts,  the  Act  which  constitutes  their 
charter  does  not  even  contemplate  the  assent  of  her 
Majesty  as  necessary.  The  jurisdiction  conferred  on  these 
bodies  being  purely  of  a  local,  municipal,  private  and 
domestic  character,  no  such  intervention  of  the  Sovereign 
consent  was  deemed  necessary  or  appropriate,  so  likewise 
the  power  of  disallowing  Acts  of  the  provincial  legis- 
latures is  no  longer,  as  it  was  under  the  old  constitu- 
tion of  the  provinces,  vested  in  her  Majesty,  but  in  the 
Governor  GTeneral  of  the  Dominion  in  Ooxmcil,  and  this 
is  for  the  purpose  of  enabling  the  authorities  of  the 
Dominion  to  exercise  that  branch  of  sovereign  power 
formerly  exercised  by  her  Majesty  in  right  of  her 
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1881      prerogative  royal,  but  to  be  exercised  ao    longer  as  a 
}i^^!^   branch  of  the  prerogative,  but  as  a  po^^er   b^f  staiu/e 
^    ^*       vested  in  the  Dominion  authorities  (the    roval  prero- 
QnsitvLAL  gative  being  for  that  purpose  extinguislied)    and   to 
OtnjMo.  ^^^^1^  ^^^  Dominion  authorities  to  prevent    the  legis- 
—      latures  of  the  provinces,  carved  out  of  and  snboixiinated 
''J!^'    to  the  Dominion,  from  encroaching  ujx)!!  tlie  sxxhjecb 
placed  under  the  control  of  the  National  Parliament  by 
assuming  to  legislate  upon  those  subjects  wlxich  are  210^ 
within  the  jurisdiction  of  the  provincial  legislatures. 

The  Appeal  must  be  allowed  with  costs,    tiie  order 
overruling  the  appellants  demurrer  to  the  informatioii 
filed  by  the  Attorney  Gheneral  of  the  province  of  OiUa* 
rio  in  the  Court  of  Chancery  of  that  province  diBoharged, 
the  demurrer  allowed  and  the  said  information  dismissed 
with  costs. 

Appeal  allowed  toiih  costs. 

Solicitors  for  appellant :  McDougalls  and  Chrdon. 

Solicitors  for  respondent :  Edgar ^  Ritchie  and  Malone- 
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See  Carriers. 

^^--ConttrvcUon   <^ — Property    in    lumber  — 
Owner*hip   ani   e  ntrol   oj   lumber    until  pay- 
ment    qf    draji   given  for   etumpage    under    the 
agrennentA    The  respondents,  owners  of  timber 
lands  in  New  Brunewtek^   granted   C,  ^  S.  a 
license  to  cut  on  twenty- five  square  miles.    By 
the  license   it  was   agreed    i'ter  alia :    *'  Said 
stumpage  to  be  paid  in  the  following  manner: 
Said  company  shall  first  deduct  from  the  amount 
of  stompage  on   the  timber  or  lumber  cut  by 
grantees  on  this  license  as  aforesaid,  an  amount 
equal  to  the  mileage  paid  by  them  as  aforesaid, 
aad  the  whole  of  the  remainder,  if  any,  shall, 
not  later  than  the  16tb  April  next  be  secured  by 
good  endorsed  notes,  or  other  sufficient  security, 
to  be  approved  of  by  the  said  company,  and  pay- 
able on  the  15th  July  next,  and  tne  lumber  not 
to  be  removed  from  the  brows  or  landings  till 
the  stumpage  is  secured  as  aforesaid.     And  said 
companjr  reserves  and  retains  full  and  complete 
ownership  and  control  of  all  lumber  which  shall 
be  cut  from  the  aforementioned  premises,  where- 
ever  and  however  it  may  be  situated,  until  all 
matters  and  things  appertaining  to  or  connected 
with  this  license  shall  be  settled  and  adjusted, 
and  all  sums  due  or  to  become  due  for  stumpage 
or  otherwise,  shall  be  fully  paid,  and  any  and  all 
damages  for  non-performance  of  this  agreement, 
or  stipulations  herein  expressed,  shall  be  liqui- 
datea  and  paid.    And  if  any  sum  of  money  shall 
have  become  payable  by  any  one  of  the  stipula- 
tions or  agreements  herein  expressed,  and  shall 
not  be  paid  or  secured  in  some  of  the  modes 
herem  expressel   within   ten   days   thereafter, 
then,  in  such  caso^  said  company  shall  have  full 
power  and  authority  to  take  all  or  any  part  of 
said  lumber  wherever  or  however  situated,  and 
to  absolutely  sell  and  dispose  of  the  same  either 
at  prirate  or  public  sale,  for  cash ;  and  after  de- 
ducting reasonable  expenses,  commissions,  and 
all  lami  which  may  then  be  due  or  may  become 
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due  from  any  cause  whatever,  as  herein  express- 
ed, the  balance,  if  any  there  may  1)0,  they  shall 
pay  over  on  demand  to  snid  gruiitees,  after  a 
reasonable  time  for  ascertaining  and  liquidating 
all  amounts  due,  or  which  may  become  due, 
either  as  stumpage  or  damages.' '  For  securing 
the  stumpage  payable  to  respondents  under  this 
license  U.  §  S.  gave  to  the  respondents  a  draft 
upon  J.  4*  Co,,  which  was  accepted  by  J.  #  Co., 
and  approved  of  by  the  responaents^  but  which 
was  not  paid  at  maturity.  After  giving  the  draft 
C.  j*  S.  sold  the  lumber  to  J.  j*  Co. ,  who  knew 
the  lumber  was  cut  on  the  plaintiff's  land  under 
the  said  agreement.  J,  j*  Co.  failed,  and  appel- 
lant, their  assignee,  took  possession  of  the  lum- 
ber and  sold  it.  Jleld :  Per  Strong,  Taxehereau 
and  Otoynne,  J.  J.,  (affirming  the  judgment  of 
the  Court  below,)  Ritehie,  C.J.,  and  Foumier 
and  Henry,  J.  J.,  dissenting,  that  upon  the  case 
as  submitted,  and  by  mere  rorce  of  the  terms  of 
the  agreement,  the  absolute  property  in  the 
lumber  in  question  did  not  pass  to  (f.  i"  S,  im- 
mediately upon  the  receipt  by  the  conipany  of 
the  accepted  draft  of  C.  ^  S.  on  J.  ^  Co.,  and 
that  appellant  was  liable  for  the  actual  payment 
of  the  stumpage.  McLbod  v.  The  New  Bruns- 
wick Railway  Co.  —  —  —  881 
J Conditional  agreement       —        —         417 

See  Allothsnt. 

ALLffmSKT—Notiee  of-^S.W.  Co.— Action  by 
creditor  against  a  shareholder — Conditional  agrees 
ment.]  The  appellant,  a  judgment  creditor  of  the 
T.  G.  ^  B.  Kailway  Co.,  sued  the  respondent  as 
a  shareholder  therein,  for  unpaid  stock.  From 
the  evidence  it  appeared  that  the  respondent 
signed  the  stock  book,  which  was  head^  by  an 
agreement  by  the  subscribers  to  become  share- 
holders of  the  stock  for  the  amount  set  opposite 
their  respective  names,  and  upon  allotment  by 
the  company  "of  -my  or  our  said  respective 
shares"  they  coyenanted  to  pay  ten  per  cent,  of 
the  amount  of  the  said  shares  and  all  future  calls. 
The  company,  on  the  1st  July,  passed  a  resolu- 
tion instructing  their  secretary  to  issue  allotment 
certificates  to  each  shareholder  for  the  amount  of 
ehares  held  by  him.  The  secretary  prepared 
them,  including  one  for  the  respondent,  and 
handed  them  to  the  company's  broKer  to  deliver 
to  the  shareholders.  The  brokers  published  a 
notice^  signed  b;^  the  secretary,  in  a  dailv  paper, 
notifving  subscribers  to  the  capital  stock  of^the 
T.  (/.  j*  B.  Railway  Co.,  that  the  first  call  of  ten 
per  cent  on  the  stock  was  required  to  be  paid 
immediately  to  them.     The  respondent  never 
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called  for  or  received  his  certificate  of  allotment, 
and  nerer  paid  the  ten  per  cent,  and  swore  that 
he  had  never  had  any  notice  of  the  allotment 
haying  been  made  to  him.  The  case  was  tried 
twice  and  the  learned  judge,  at  the  second  trial| 
altiioagh  he  found  that  the  respondent  had  sub- 
scribed for  fiftj  shares  and  had  been  allotted 
said  fifty  shares,  was  unable  to  say  whethei 
respondent  had  received  actual  notice  of  allot- 
ment Heldf  aflSrming  the  judgment  of  the 
Courtof  Appeal,  that  the  document  signed  by 
the  respondent  was  only  an  application  for  shares, 
and  that  it  was  necessary  tor  the  appellant  to 
have  shown  notice  within  a  reasonable  time  of 
the  allotment  of  shares  to  respondent,  and  that 
no  notice  whatever  of  such  allotment  had  been 
proved.  (iZtteAie,  O.J.,  and  G^vynntf,  J.,  dis- 
senting.)   Nabmith  9.  Makkxkg       —       —  417 
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See  Will. 

AFPXAL— fVom  findimge  ^tpon  mature  <^faei    01 
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'Cfoet  AppeaW]  An  appellant  in  the  Court 
of  Queen^s  Bench,  P.Q.,  who  had  partly  suc- 
ceeded, appealed  to  the  Supreme  Court  on 
the  ground  that  the  judgment  was  yet  ex- 
cessive. At  iJbe  same  time  the  respondent 
appealed  on  the  ground  that  the  judgment  ot 
the  Superior  Court  ought  to  have  been 
affirmed.  This  second  appeal  was  treated 
by  the  Court  as  a  cross-appeal  under  the 
Supreme  Court  rules,  and  tne  respondents 
on  the  second  appeal  having  succeeded  in 
getting  the  judgment  of  the  Court  a  quo 
reversed  on  tne  second  point  and  confirmed 
on  the  first  point,  were  allowed  costs  of  a 
crosa-appeal.    Pilom  v.  Bbuhit      —       819 

'Finding  qfihe  Judge  at  the  tridtJ]  A  Court 
of  Appeal  should  not  reverse  the  finding 
upon  matters  of  fact  of  the  Judge  who  tried 
the  cause  and  had  the  opportunity  of  observ- 
ing the  demeanor  of  the  witnesses,  unless 
the  evidence  be  of  such  a  character  as  to 
convey  to  the  mind  of  the  Judges  sitting  on 
the  appellate  tribunal  the  irresistible  con- 
viction that  the  findings  are  erroneous. 
Btan  V,  Rtan      —       —       —      —   406 

ASSUICPSIT     -       -       ^       -       -        86 

See  COHTBACT. 

BBIBEBT       —       ~       .       »       ^         91 
See  Elkotion. 

BBHIBH   NOBTH   AMXBICA    ACT,   1867,     66 

Su   IfiSCHSAT,— PaRLIAMBNT  01*  CANADA, 
JtmiSDICTIOM  OF. 

BT-LAW— Pot9fr<o  impoee  Ltcenee  Tax—       866 
See  LicsNSB  Tax. 

CABDIDATE— /;ia6{/%  qf^/or  the  aeU  of  per  erne 
employed  by  agent    ——.*«».       188 
See  Eliotion,  2. 


2.— ^Penonal  expenses  of—      —       — 
See  Elsotiom,  1. 

0 ABBTBBII— iZa  Uwjy  Company ^   Inability  oj  as 
— Agreemsnt — Additional  parol  term — CamdUiotu 
— Uarriere^Wilful      negligence — "jii     owner's 
mA;."]    The   respondents  sued   the  appellanta 
railway  company,  for  broach  of  contract  to  cany 
petroleum  in  covered  cars  from  L,  to  JEf.^  alleging 
that  they  negligently  carried  the  same  upon  open 
platform  cars,  whereby  the  barrels  in  which  the 
oil  was  were  exposed,  to  the  sun  and  weather 
and  were  destroyed.    At  the  trial,  a  verbal  con- 
tract between  piaintiflfis  and  defendanta'  agent 
at  L,  was  proved,  that  the  defendants  woold 
carry  the  oil  in  covered  cars  with  despatch.    The 
oil  was  forwarded  in  open  cars,  and  delayed  in 
different   places,  and   m   consequence  a  large 
quantity  was  lost    On  the  shipment  of  the  oil,  a 
receipt  note  was  given  which  said  nothing  aboat 
covered  cars,  and  which  stated  that  the  goods 
were  subject  to  conditions  endorsed  thereon,  one 
of  which  was,  ''that  the  defendants  would  not 
be  liable  for  leakage  or  delays,  and  that  the  oil 
was  carried  at  the  owner's  risk.'*    Jleldt  per 
Ritchie^  C.J.,  and  Fournier  and  Hemry^  J. J., 
that  the  loss  did  not  result  from  any  riULS  by 
the  contract  imposed  on  the  owners,  but  that 
it  arose  from  the  wrongful  act  of  the  defendants 
in  placing  the  oil  on  open  cars,  which  act  was 
inconsistent  with  the  contract  thev  had  entered 
into,  and  in  contravention  as  well  of  the  under- 
taking as  of  their  duty  as  carriers.    Per  Ssron^^ 
FoumieTf  Henry  and  Gwynne^  J.  J. : — The  evi- 
dence was  admissible  to  prove  a  verbal  contract 
to  carry  in  covered  cars,  which  contract  the 
agent  at  L,  was  authorized  to  enter  into,  and 
which  must  be  incorporated  with  the  writing  so 
as  to  make  the  whole  contract  one  for  carnage 
in  covered  cars,  and  that  non-compliance  with 
the  provision  as  to  carriage  in  covered  cars, 
prevented  the  appellants  setting  up  the  condition 
that  ''oil  was  carried  at  the  owner's  risk"  as 
exempting   them   from  liability.     Ths   Gkakd 
Trunk  Railway  Compajty  or  Oamaoa  «.  Fiti- 
qkbald       _       ^       _        -^         —      g(H 

CIVIL  COBB— ilr^.  1760,  1265,  774       — 
See  CoMMUJnTT. 
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GOLOSABLE  EMPLOTKSNT 
See  Eliotiov,  2. 

COHT&ACT— C7oiM<rtielton  <2^.]— Appellant,  ^art 
owner  of  a  vessel,  brought  an  action  against 
respondents,  merchants  and  ship  brokers  in 
JEnalandj  alleging  in  his  declaration  that  while 
he  had  entire  charge  of  said  vessel  as  ship's  hus- 
band, they,  bein^  his  agents,  refused  to  obey  and 
follow  his  directions  in  regard  to  said  vessel,  and 
committed  a  breach  of  an  agreement  by  which 
they  undertook  not  to  charter  nor  send  the  ves- 
sel on  any  voyage,  except  as  ordered  by  appel- 
lant, or  with  his  consent  On  the  trial  itap- 
peaiHDd  that  ^.  F.,  a  brother  of  respondents,  had 
obtained  from  appellant  a  fourth  share  in  the 
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vessel,  the  purchase  being  effected  by  one  of 
the  respondents ;  and  it  was  also  shown  that  the 
agn^ement  between  the  parties  was  as  alleged  in 
Uie  declaration.    On  the  arrival  of  the  vessel  at 
Liverpool^  respondents  went  to  a  large  expense 
in  coppering  her,  contrary  to  directions,  ana  sent 
her  on  a  voyage  to  I.*verpool,  of  which  appellant 
disapproved. — Appellant  wrote  to  respondents, 
complaining  of  toeir  conduct    and    protesting 
against  the  expense  incurred.   They  replied,  that 
appellant  could  have  no  cause  of  complaint  against 
them  in  their  management  of  the  vessel,  and 
alleged  they  would  not  have  purchased  a  fourth 
interest  in  the  vessel,  if  thev  had  not  understood 
that  they  were  to  have  the  management  and 
control  of  the  vessel  when  on  the  other  side  of 
the    Atlantie.    A    correspondence  ensued,   and 
finally,  on  the  Hth  Nov.,  1869,  appellant  wrote 
to  tiiem,  referring  to  the  fact  that  respondents 
complAined  of  the  ''eternal    bickerings,"  and 
that  it  was  not  their  fault.    He  then  reasserted 
his  right  to  control  the  vessel,  stated  in  detail, 
his  grounds  of  complaint   against   them,  and 
closed  with  the  words  :  "  To  end  the  matter,  if 
your  brother  will  dispose  of  his  quatter,  I  will 
purchase   it,  say   for   $4,200   in    cash."     This 
amount  was  about  the  same  price  for  the  share 
as  appellant  had  sold  it  for  some  years  before. 
Respondents  accepted  the  offer,  and  the  transfer 
was  made  to  appeuant — Uelif  on  appeal,  revers- 
ing the  judgment  of  the  Supreme  Court  of  yew- 
Bniwiwiek^  that  the  expression    ''to  end  the 
matter^'  should  be  construed  as  applying  to  the 
bickerings  referred  to,  and  there  had  not  been  an 
accord  and  satisfaction —The  contract  having 
been  made  between  appellant  and  respondents 
only,  and  being  a  contract  of  agency  apart  from 
any  question  of  ownership,  the  action  was  pro- 
perly brought  by  appellant  in  his  own  name. — 
WiLDON  »f.  Vauoham         — .       —       —        35 

008T8— TVfv^T  '>f^  —  Appellants,  not  having 
tendered  with  their  plea  cuits  accrued  up  to 
and  inclnsive  of  its  production,  should  pay 
to  the  respondent  the  costs  incurred  \a  t  lo  c  >  irt 
of  first  instance.  Thi  ^tna  h\?&  I.x^uuaacb 
Co.  M.  Brodu  —       —       —       —         X 

2 Of  Appeal-^The    court    bsing     emially 

divided,  the  judgment  of  the  court  below 
was  affirmed.  HoLioo  vm,  Tus  Nbw 
Brunswick  Railway  Co.     —       — 


•OJ  Orou  Appeal       —     .  —       — 
See  Appial  2. 


218 
818 


CB088  APPEAL  -  - 

See  Appial  2. 

CV8I0X  OF  TASJB—Arti,  1760  ft  1263. 
See  Community. 
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5m  Tax. 

SDH  DE  8SC0EDE8  VOCESi  iA60 
See  Community. 
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ELECTION  PSnUOH— iS'tipf tfSM  Court  Aei,  See. 
H-^Riffht  ioeend  back  record  Jar  further  a(\judin 
cation — Bribery — AppeaU  from    fi'idinge   upor^ 
matter  8  of  fact — Insufjfieieney  of  return  of  election 
expenses — Personal  expenses  of  candiiate  to  be 
included.]     The  original  petition   came  before 
Mr.  Justice  MeGord  for  trial,  and  was  tried  by 
him  on  the  merits,  subject  to  an  objection  to  his 
jurisdiction.    The  learned  Judge,  having  taken 
the  case  en  dilibSriy  arrived  at  the  conclusion 
that  he  had  no  jurisdiction,  declared  the  obiec« 
tion  to  his  jurisdiction  well  founded,  and  *'in 
consequence  the  objection  was  maintained,  and 
the  petition  of  the  petitioner  was  rejected  and 
dismissed.''    This  judgment  was  appealed  from, 
and  the  now  respondent,  under  sec.  48  of  the 
Supreme  Court  Act,  limited  his  appeal  to  the 
question  of  jurisdiction,  and  the  Supreme  Court 
held  that  Mr.  Justice  McCori  had  jurisdictioni 
and  it  was  ordered  that  the  record  be  trans* 
mitted  to  the  proper  officer  of  the  lower  court,  to 
have  the  said  cause  proceeded  with  according  to 
law.     The  record  was  accordingly  sent  to  the 
prothonota^  of  the  Superior  Court  at  Mont^ 
m^igny,      Mr.    Justice    McCord,    after  having 
offered  the  counsel  of  each   of  the  parties  a 
re-hearing  of  the  cas?,  pmceeded  to  render  his 
judgment  on  the  merits  and  declared  the  election 
void.    The   respondent   then   appealed    to  the 
Supreme  Court,  and  contended  tliat  Mr.  Justice 
ifi?  Cor  J  had  no  jurisdiction  to  proceed  with  the 
case.    Held:  That  the  Supreme  Coart  on  the 
first  appeal  could  not,  even  if  the  appeal  had  not 
been  limited  to  the  question  of  jurisdiction,  have 
given  a  decision  on  the  ments,  and  that  the 
order  of  this  court  remitting  the  record  to  the 
proper  officer  of  the  court  a  quo  to  be  proceeded 
witn  according  to  law,  gave  jurisdiction  to  Mr. 
Justice  Mr  Cord  to  proceed  with  the  case  on  the 
merits,  and  to  pronounce  a  judgment  on  such 
merits,    which   latter  judgment   was  properly 
appealable  under  sec.  48,   Supreme  Court  Act. 
(foumier  and  Eenry,  J. J.,  dissenting).     The 
charge  upon  which  this  appeal  was  prmcipally 
decided  was  that  of  the  respondent's  bribery  of 
one   David  Asselin.     The  learned  Judge   who 
tried  the  case  found,  as  a  matter  of  fact  that 
the  appellant  had  underhandedly  slipped  into 
AsieUn^s  pocket  the  $5  for  a  pretended  purpose, 
that  was  not  even  mentionea  to  the  recipient; 
that  this  amount  was  not  included  in  the  pub* 
limbed  return  of  his  expenses  as  required  by  the 
Election  Act^  and  this  payment  was  bribery.  Seld: 
That  an  Appellate  Court  in  election  cases  ought 
not  to  reverse,  on  mere  matters  of  fact,  the  findinn 
ofthe  Judge  who  has  tried  the  petition,  unless  toe 
court  is  convinced  beyond  doubt  that  his  conclu- 
siona  are  erroneous,  and  that  the  evidence  in  this 
case  warranted  the  finding  of  the  court  below,  that 
appellant  had  been  guilty  of  personal  brioery. 
Per  Tasehereauy  J.  :~That  the  personal  expenses 
of  the  candidates  should  be  included  in   ths 
statement  of  election  expenses  required  to  b# 
furnished  to  the  Returning  Officer  under  37  Fie.y 
c.  9,  sec.  123.    [  Fournier  and  Henry ^  J  J  ,  ex* 
pressed  no  opinion  on  the  merits.    The  judgment 


»18 


INDEX 


p.  0.  B.  ToB.  V* 


SLXCnOV.--aMiMn«i«d. 

of  ifeCof',  J.y  (1)  on  the  other  chargesi  vas 
also  affinned.J    La-rui  «.  Dibliuribrs     —     91 

2 7'he  Djfffinion  EUetiont  Aetf  1874,  «fe«.  82, 

83  and  ?4^Publie  peace — ColorabU  employment 
'•^Liability  i/  candidate  /or  the  acU  o/  pereone 
employed  by  agent — Bribery.']  On  a  charn^  of 
bribery  against  one  T.  and  one  .4.,  upon  which 
this  appeal  was  decided,  the  Judge  who  tried 
the  reiition  found  as  a  fact  that  A.  had  been 
directed  by  T.^  an  admitted  agent  of  the  respon* 
dent,  to  employ  a  number  or  persons  to  act  as 
policemen  at  one  of  the  polling  places  in  the 

Earish  of  Bay  St,  Paul,  on  the  polling  day,  and 
ad  bribed  four  roters  previously  known  to  be 
supporters  of  the  appellant,  by  givin.s^  them  $2 
each,  but  held  that  A.  was  not  agent  of  the 
respondent,  and,  therefore,  his  acts  could  not 
Toid  the  election.  Held:  on  appeal,  that  as 
there  was  no  excuse  or  justification  tor  emplov- 
inff  these  rotera,  their  emplo^rment  was  merelj 
colorable,  and  these  voters  having  changed  their 
votes  in  consequence  of  the  moneys  so  paid  to 
thf'm,  and  the  sitting  member  beiog  responsible 
alike  for  the  acts  of  A.y  the  sub-agent,  as  fur  the 
acts  of  7*.,  the  agent,  and  they  having  been 
guilty  (f  corrupt  practices,  the  election  was 
void.  (^Taeehertau  and  Owynn^,  J.  J.,  hold- 
ing that  A ,  the  sub-agent  alone,  had  been 
guilty  of  bribery.)  Cimon  v.  Pkbrault    —    138 

BQUITABLB  DEFEFCS      .     -    -.     .      221 

See  LfiTTBBS  Patbnt. 

lUXnXY-Powers  «/      —      —      —      —      i48 
See  Insubaxcb,  2. 

E80HBAT — Eerediiary  revenue —  The  Eteheat 
Act  R  8,  0.,  c.  94  ultra  vires— B.  N.  A.  Ac*, 
eeee.  91,  92,  102  and  109/)  On  an  informa- 
tion filed  by  the  Attorney  General  of  Ontario j 
for  the  purpose  of  obtaining  possession  of  land 
in  the  city  of  Toronto^  which  was  the  property 
of  one  Andrew  Mercer^  who  died  inteetate  and 
without  leaving  anv  heirs  or  next  of  kin,  on  the 
ground  that  it  had  escheated  to  the  crown  for 
the  benefit  of  the  Province,  and  to  which  infor- 
mation A.  M.  the  appellant,  demurred  for  want 
of  eqUitv,  the  Court  of  Chancery  held,  over- 
ruling toe  demurrer,  that  the  Escheat  Act,  C4ip.  91 
R.  8.  0 ,  was  not  ultra  vi'ea^  and  that  the 
escheated  property  in  question  accrued  to  the 
benefit  of  the  Province  of  Ontario,  From  this 
decision  A,  F,  appealed  to  the  Court  of  Appeal 
for  Ontario^  and  that  court  affirmed  the  order 
overtuling  the  said  demurrer  and  dismissed  the 
appeal  with  costs.  On  an  appeal  to  the  Supreme 
Court  the  parties  agreed  that  the  appeal  should 
be  limited  to  the  broad  question,  as  to  whether 
the  government  of  Cana  ia  or  the  Province  is 
entitled  to  estates  escheated  to  the  Crown  for 
want  of  heirs.  Ileld:  [Ritchie,  C.  J ,  and 
Strong,  J.,  dissenting,]  that  the  Province  of 
Ontario  does  not  represent  Her  Majesty  in 
matters  of  escheat  in  said  Province,  and  there- 
fore, the  Attorney  General  for  (Ontario  could  not 
appropriate  the  property  escheated  to  the  Crown 
in  thu  case  for  the  purposes  of  the  Province, 
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and  that  the  Escheat  Act,  c  94,  R.  S^  6 ,  wat 
ultra  vire».  Per  Foumier,  Tttacktreau  and 
Gwynne,  J.  J. — That  any  revenue  derired  firosB 
escheats  is  by  sec.  102  of  the  B.  N.  A.  Act 
placed  under  the  control  of  the  PArliament  of 
Canada  as  part  of  the  Consolidnted  Rereiiae 
Fund  of  C'fnadOf  and  no  other  part  of  the  Act 
exempts  it  from  that  disposition.  Mxrckb  v.  Tbk 
Attornst  Gbnkral  for  Ontario        — 


FUroiHO  OF  THE  JUDGS  AT  THE  TBJAL  -  8t7 

id>eeTKNANcy  at  Will. 

TZBHERT  OEFIOEB,  Right  q/,  to  SeiMa  on  9Si 
See  Parliamint. 

FRAUDULENT  BEOEIPT  OF  A0SHT       • 

ifee  Shippuiq  Notr. 

HEBEDITABT  BEVEEUE      —      — 

See  EscHBAT. 

lESURAKCEi  FXBE— ifutoa/   Inmrance    Cc.-^ 
Uniform   ConditioM  Act^   R.8.0,f  ek     162,   not 
applicable  to  Mutuable  Insurance  Cwmpcnin — 
Action  yremature,}   Appellants,  a  mataal  insur- 
ance company^  issued  in  favor  of  J.  F»,  tk  policy 
of  insurance,  msnring  him  against  low  bj  ore  on 
a  general  stock  of  ffoods  in  a  country  store,  and 
under  the  terms  of  the  policy,   the  loeaes  were 
only  to  be  paid  within  three  months,  after  doe 
notice  given  by  the  insured)  aceording  to  the  pro- 
visions of  36  Fir.,  c.  44,  see.  62,  0,  now  R.S.O.. 
c.  161,  sec.  66,  which  provides  that,   in  case  or 
loss  or  damage  the  member  shall  give  zrotice  to 
the  secretary  forthwith,  and  the  proofs,  declara- 
tions, evidences,  and  examinations,  called  for  by 
or  under  the  policy,  must  be  furnished  to  the 
company  within  thirty  days  after  said  loss,  and 
upon  receipt  of  notice  and   proof  of  claim   as 
aroresaid  toe  board  of  directors  shall  ascertain 
and  determine  the  amount  <^  such  loss  or  damage, 
and  such  amount  shall  be  payable  in  three  months 
atter  receipt  by  the  company  of  such  jprooft.     A 
fire  occurred  on  the  2l8t  .May,  1877.    On  the  next 
morning  J.  F.  advised  the  insurance  iDodipttny  by 
telegraph.    On  the  29th  June,  1877,  the  secre^ 
tary  of  the  company  wrote  to  J.  Fs.  attorneys, 
that  if  he  had  any  claim  he  had  better  send' in 
the  papers,  so  that  they  might  be  submitted  to 
the  board.    On  the  3rd  July,  1877,  J.  F.  famished 
the  company  with  the  claim  papers,  or  proofs  of 
loss,  ana  on  the  13th  July  he  was  advised  that» 
after  an  examination  of  the  papers  at  the  board 
meeting,   it  was  resolved  that  the  claim  sbonld 
not  be  paid.    On  the  23rd  August,  1877,  J.  F, 
brought  this  action  upon  the  policy.    The  appel- 
lants pleaded  inter  oiia  thai  the  policy  was  made 
and  issued  subject  to  a  condition  that  the  loss 
should  not  be  payable  until  three  months  after 
the  receipt  bv  the  defendants  of  the  proots  of 
such  loss,  to  be  furnished  by  the  plaintiif  to  the 
defendants;   and  averred  the   deliverr    of  the 
proofs  on  the  3rd  Julv,  1877,  and  that  less  than 
three  months  elapsea  before  the  commencement 
of  this  suit.    Held :   On  appeal,    Ist.  That  a 
policy  issued  by  a  mutual  insurance  company  h 
not  subject  to  the  UnifbrxQ  Condi^OQS  Act,  H.  9. 
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Om  c.  162.  2nd.  That  the  appellant  company 
under  the  policy  were  entitled  to  three  months 
from  the  date  of  the  furnishing  of  claim  papers 
before  beinff  subject  to  an  action,  and  that  there- 
fore respondent's  action  had  been  prematurelj 
brought.  Ballofh  y.  The  Royal  Mutual  Fire 
Truuranee  Co»  approved.  Thb  Mutual  Firs 
Imsukanoi  Co.  of  thi  Oountt  of  Wbllington 
V.  Fmy       —        —        ^        —        —       83 

2-^-^Fire  Ineurarue — Subsequent  and  further  tn- 
auranee^Subitituted  Policy/]  The  appellant  sned 
upon  a  policy  of  insurance  made  by  the  respond- 
ents on  the  the  28th  April,  1877.  On  the  face  of 
the  policy  it  appeared  that  there  was  *'  further 
insurance,  $8,000,"  and  the  policy  had  endorsed 
upon  it  the  following  condition,  being  statutory 
condition  No.  8,  R.STO. ,  ch.  162 :  '*  The  company 
is  not  liable  for  loss  if  there  is  any  prior  insurance 
in  any  other  company,  unless  the  company's  as- 
sent thereto  appears  herein  oris  endorsed  hereon, 
nor  if  any  subsequent  insurance  is  effected  in  auy 
other  company,  unless  and  until  the  company 
asaent  thereto  by  writing  signed  by  a  duly  au- 
thorised agent.'^  Among  the  insurances,  which 
formed  a  portion  of  the  *'Jurth«r  insurance  "  for 
f  8,000  mentioned  in  the  policy,  was  one  for 
$2,000  in  the  Western  Insurance  Company^  which 
appellant  allowed  to  expire,  substituting  a  policy 
for  the  same  amount  m  The  Queen  Insurance 
Oompanyy  withont  having  obtained  the  consent 
of  or  notified  the  respondents.  Held:  Reversinff 
the  judgment  of  the  Court  a  quo,  that  the  condi- 
tion as  to  subsequent  insurance  must  be  construed 
to  point  io/urther  insurance  beyond  the  amount 
allowed  by  the  policy,  and  not  to  a  policy  sub- 
stituted for  one  of  like  amount  allowed  to  lapse, 
and  therefore  the  policy  sued  upon  was  not 
aroided  by  the  non-communication  of  the  f  2,000 
insurance  in  The  Queen  Insurane  Company. 
Pabsons  v.  Thb  Standard  Firb  Inburancb  Com- 

FAHT      —         —         ——         —         —         288 

3        Transfer  V  Insurable  Interest    —    —  157 
See  Inburablb  Intbrsst. 

mSITBABIiB  IHTEBEST—  Insurance--  Transfer  of 
Insurable  Interest-- Art.  2482  C.  O.  L.  (7.— The 
appellants  ftranted  a  fire  policy  to  one  T.  on 
dirers  buildings  and  their  contents  for  $3,280. 
In  his  written  application  T.  represented  that  he 
was  the  owner  of  the  premises,  while  he  had 

J>reviousljr  sold  thetn  to  S. ,  the  respondent  sub- 
eet  to  a  right  of  redemption,  which  right  T.,  at 
the  time  oi  the  application,  had  arailcd  himself 
of  by  paying^  back  to  <9.  a  part  of  the  money  ad- 
Yancea,  leanng  still  due  to  5.  a  sum  of  $1,510. 
Subsequent  to  the  application,  and  after  some 
correspondence,  the  respective  interests  of  f.  and 
B,  in  the  property  we  e  fully  explained  to  the 
appellants  through  their  agents  Thereupon  a 
transfbr  for~(the  amount  being  in  blank)  was 
made  to  ^  by  7.  and  accepted  by  the  appellants. 
The  action  W'^b  for  $3,280,  the  amount  of  insu- 
raaoe  on  the  building  and  effSBCts.  HHd:  That 
at  the  tiihe  of  the  appiication  for  insurance  T. 
\^  on  initinible  interest  in  the  property!  and  as 
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the  appellants  had  accepted  the  transfer  made  by 
T.  to  A,  which  was  intended  by  all  parties  to  be 
for  $1,600,  the  amount  then  due  by  r.  to  5.,  the 
latter  was  entitled  to  recover  the  said  sum  of 
$1,600.  2nd.  That  S.  having  no  insurable  in- 
terest in  the  movables,  the  transfer  made  to  him 
by  T.  was  not  sufficient  to  vest  in  him  T.'s. 
rights  under  the  policy  with  regard  to  said  mov- 
ables. Art.  2482.  Thb  Ottawa  AqbiculturaIi 
Insurancb  CoafPAKY  V  Shbridab     —     —     IBT 

INSTTBAKCEi  UJIZ—Life  Insurance— Jfistake  a« 
to  amount  insured— Premium^ Parol  evidence.] 
Action  to  recover  the  amount  of  a  policy  of  in- 
surance issued  by  the  appellaDta  for  the  sum  of 
$2,000,  payable  at  the  death  of  the  respondent, 
or  at  the  expiration  of  eight  years,  if  he  should 
live  till  that  time.  The  premium  mentioned  in 
the  policy  was  the  sum  of  S163.44,  to  be  paid 
annually,  partly  in  cash  and  partly  by  the  re- 
spondent's notes.  The  appellants  oy  their  plea 
alleged  that  the  insurance  had  been  effected  for 
11,000  only,  and  that  the  pDlicy  had  by  mistake 
been  issued  for  $2,000;  that  as  soon  as  the  mis* 
take  had  been  discovered  they  bad  offered  a 
policy  for  $1,000,  and  that  previous  to  the  insti- 
tution of  the  action  they  had  tendered  to  the 
respondent  the  sum  of  $832. 97,  being  the  amount 
due,  which  sum,  with  $25.16  for  costs  (which 
had  not  been  tendered)  they  brought  into  court. 
Since  October,  1869,  when  a  new  policy  was 
offered,  the  premiums  were  paid  by  tne  respon- 
dent and  accepted  by  the  appellants,  under  an 
agreement  that  their  rights  would  not  thereby  be 
prejudiced,  and  that  they  would  abide  by  the 
decision  of  the  courts  of  justice  to  be  obtained 
after  the  insurance  shoula  have  become  due  and 
payable.  Parol  evidence  was  given  to  show  how 
the  mistake  occurred,  and  it  was  established  that 
the  premium  paid  was  in  accordance  with  the 
company's  rates  for  a  i  1,000  policy.  Ileli:  That 
the  insurance  effected  was  for  $1,000  only,  and 
that  the  policy  had  by  mistake  been  issued  for 
$2,000.  Thb  ^tha  Lifb  Inburancb  Company 
V,  William  Bbouib.  —       —       —  I 


Want  of  seal   —       —       — 
See  Policy  of  Inbdranob. 
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nreVSAirCS,  MABIHB— ffafran/v— *'  V^^t^l  <« 
go  out  tA  tow^^—0'  natr action  qf.]  The  appellants 
issued  a  marine  policy  of  insurance  at  Toronto^ 
dated  the  28th  ^ioveraber,  1875,  insnting,in  favor 
of  the  respondent,  $3,000  upon  a  carffo  of  wood- 
goods  laden  oa  board  of  the  barque  Lmiffrant,  on 
a  voyage  from  Q  leb^e  to  Oreenock.  The  policv 
contained  the  following  clause:  *••/'.  6'.,  as  well 
in  his  own  name  as  for  and  in  the  name  and 
names  Of  all  and  every  other  person  and  persons 
to  whom  the  Fame  dotn,  may,  or  shall  appertain, 
in  part  or  in  all,  doth  make  insurance,  and  cause 
three  thousand  dollars  to  be  insured,  lost  or  not 
lost,  at  and  from  Q'lebec  to  Oreenoclt^  vessel  to  go 
out  in  tow."  The  vessel  was  towed  from  her 
loading  berth  in  the  harbour  into  the  middle  of 
the  stream  near  In  Han  Cove,  which  forms  part  of 
the  harbour  of  Quebec^  and  was  abandoned  with 
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XVSVEAVCS,  UASmL-OonHnued. 

cargo  by  reason  of  the  ice  foar  dajt  after  leaving 
the  barboar  and  before  reaching  the  Traverse. 
On  an  action  upon  the  policy  it  was  Uel^l: 
{Fournier  and  Ihnry^  J  J  ,  dissenting,)  that  the 
words* 'from  (^uef/^e  to  Ore'-nockf  vessel  to  go 
out  in^  tow,"  meant  that  ghe  was  to  go  out  in 
tow  from  the  limits  of  the  harbour  of  Qa^-Oee  on 
said  voyage,  and  the  towing  from  the  loading 
berth  to  another  part  of  the  harbour  was  not  a 
compliance  with  the  warranty.  Per  RtUhi^y 
C.J.:  The  question  in  this  case  was  not^  if  the 
vessel  had  gone  out  in  tow,  how  far  she  should 
have  been  towed  in  order  to  comply  with  the 
warranty,  the  determination  of  this  latter  (ques- 
tion being  dependent  on  several  considerations, 
such  as  the  lateness  of  the  seasoa,  the  direction 
and  force  of  the  wind,  and  the  state  of  the 
weather,  and  possibljr  the  u^age  and  custom  of 
the  port  of  f^u^^he^t  if  any  existed  in  relation 
thereto.  Per  Owynn^,  J. :  The  evidence  estab- 
lished the  existcnc**  of  a  usagre  to  tow  down  the 
river  as  far  as  might  be  deemed  necejiary,  hav- 
ing regard  to  the  state  of  the  wind  and  weather, 
sometimes  beyond  the  Travene^  but  ordinarily  at 
the  date  of  the  departure  of  the  plain tiflTs  vessel, 
at  leait  as  far  as  the  Traverse.  The  Provincial 
IirscRAKGi  Company  or  Canada  v.  Con- 
nolly —       —       —       —       —       —       268 

2 Total  loss        —       —.       —       —       868 

See  Uarini  Policy. 

LAJKM 'laiian       —       —       —       —       289 
See  Taxkb. 

LETTSB8  PAxisM x— Crown  Lan  Is^Purliamen' 
iary  title — Eqiitable  defence — 38  Vie.  e.  12 
(Man  )  35  Vte.,  e.  23  {D.)]  A.,  in  1876,  applied 
for  a  homestead  entry  for  the  S.W.  ^  of  sec.  30. 
township  6,  range  4  west,  pre-empted  by  /l,  ana 
paid  ilO  fee  to  a  clerk  at  the  office,  but  was  sub- 
sequently informed  by  the  officers  of  the  Crown 
that  bis  application  could  not  be  recognized,  and 
was  refunded  the  $10  he  had  paid.  P.  subse- 
quently paid  for  the  land  by  a  military  bounty 
warrant  in  pursuance  of  sec.  23  of  36  K«tf.,  c.  23. 
X.  entered  upon  the  land  and  made  improve- 
ments. In  1878,  after  the  conflicting  claims  of 
P,  and  L.  had  been  consideied  by  the  officers  of 
the  Crown,  a  patent  for  this  land  was  granted 
by  the  Crown  to  A%  who  brought  an  action  of 
ejectment  against  L.  to  recover  possession  of  the 
said  land.  /'.,  at  the  trial,  put  in,  as  proof  of 
bis  title,  the  Letters  Patent,  and  L.  was  allowed, 
against  Uie  objection  of  /^s  counsel,  to  set  up 
an  equitable  defence  and  to  go  into  evidence  for 
the  purpose  of  attacking  the  plaintiff's  patent  as 
having  oeen  issued  to  him  in  error,  and  by  im- 
providence and  fraud.  The  judge  who  tried  the 
case  without  a  jury,  rendercil  a  verdict  for  the 
defendant.  ILldj  on  appeal,  reversing  the 
judgment  of  the  Court  uf  Queen's  Bench  ( Jnan.), 
that  Z.,  not  being  in  poisei>sion  under  the 
Statnte,  had  no  parliamentary  title  to  the  pos- 
session of  the  land,  nor  an jjr  title  whatever  that 
could  prevail  against  the  title  of  P.  under  the 
tetters  ?9fi»m»    Ppr  QwynMi  J. ;— Tbi^t  undor 
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LXmSfl  PAXSn.— CmiMiiumL 

the  practice  which  prevuled  in  Englandin.  1870, 
which  practice  was  in  force  in  Manitoba  under 
38  Kic,  c.  12,  at  the  time  of  the  bringing  of  this 
suit,  an  equitable  defence  could  not  M  set  up  ia 
an  action  of  ejectment  Fajucib  «.  Livuro- 
STONI         —         —         —         —         —        821 

LICEFSS  TAX — By^aw— Power  to  iuipoMe  Lieents 
Tax — Diseriminaton  between  reti  dentM  and  non- 
resiJen*e—3  i  Vie,  e  4  ( .V.  B. )]  J.  brought  an  action 
aeainst  O.,  the  Police  Magistrate  of  the  citj  of 
iS^.  Jhn,  for  wrongfully  causing  the  plaintiff,  a 
commercial  travefier,   to  be  arrested  and  im- 
prisoned on  a  warrant  issued  on  a  conviction  by 
the  Police  Magistrate,  for  violation  of  a  by4aw 
made  by  the  common  coancU  of  the  ci^  of  6L 
Jthn^  under  an  alleged  authority  conferred  on 
that  body  by  33  Vtc.y  c.  4,  passed  by  the  Legis- 
lature of  Jv^w  BruMwick.    Sec.  3  of  the  Act 
authorized  the  mayor  of  the  city  of  Sl  John  to 
license  persons  to  use  any  art*  trade,  Ac,  within 
the  city  ot  Sc.  Jahn^  on  payinent  of  such  sum  or 
sums  as  may  from  time  to  time  be  fixed  and  de- 
termiaed  by  the  common  council  of  St.  Jokity 
Ac. ;  and  sec.  4  empowered  the  major,  Ac.,  by 
any  Ky-law  or  onUn^nee^  to  fix  and  determine 
what  sum  or  sums  of  money  should  be  from 
time  to  time  for  license  to  use  any  art,  trade, 
occupation,  Ac. ;  and  to  declare  how  fees  should 
be  recoverable ;    and  to  impose  penalties  for  an  j 
breach  of  the  same  Ac.  The  by-law  or  ordinance 
in  question  discriminated  between  resident  and 
non-resident  merchants,  traders,  Ac,  by  impos- 
ing a  license  tax  of  $20  on  the  former  and  #40 
on  the  latter.    UHi:  That  assuming  the  Act  33 
Vic.,  c  4,  to  be  intra  vires  of  the  Legislature  of 
New  Brunsviekf  the  by-law  made  under  it  was 
invalid,  because  the  act  in  (question  gave   no 
power  to  the  common  council  of  St.  Jokn^  of 
discrimination  between  residents  and  non-resi- 
dents, such  as  they  had  exercised  in  this  by-law. 


Jonas  v.  Gilbbbt    —       —       —       — 


9M 


UMSTAXlOVS^SlattUe  of ->   —     S87 

See  Tknanot  at  Will. 

MABOTB  FOLICT— ifartfis  poUey-^Total  fo— 
Sale    by    master^^Notiee  of  ahanionmenL'\     7% 
respondent,  was  the  owner  of  a  vessel  called  the 
*<  Susan,"  insured  for  $800  under  a  valued  time 
policy  of  marine  insurance,  unde:  written  by  (?., 
the  appellant,    and   others.     The   vessel    was 
stranded  aud  sold,  and   T.  brought  an  aetioa 
against  O.  to  recover  as  for  a  total  loss.     From 
the  evidence,  it  appeared  that  the  vessel  stranded 
on  the  6th  July,  1876.  near  PoH  Oeorae^  in  Uie 
County  of  Antiyonish,  adjoining  the  CountT  of 
Ouysboro\  N.S.^  where  the  owner  resided.      The 
master  employed  surveyors,  and  on  their  reooiot^ 
mendation,  confirmed  by  the  judgment   o^  the 
master,  the  vessel  was  advertised  tot  sale  on  the 
following  day,  and  sold  on  the  II th  JaW  for 
$105.    Tne  captain  did  not  give  any  nonce  of 
abandonment,  and  did  not  endeavour  to  get  off 
the  vessel.    The  purchasers  immediately  eot  the 
vessel  off,  Ac,  had  her  made  tight,  and  taken  to 
?ictoQ|  iMid  rep«ired|  aad  tbey  a^tenftttda  090^ 
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ber  in  trading  and  canying  paasengerfl.  ffeld, 
on  appeal,  that  the  sale  by  the  master  was  not 
juBtifidble,  and  that  the  evidence  failed  to  show 
any  excuse  for  the  master  not  communicating 
with  his  owner  so  as  to  reqnire  him  to  give  notice 
of  abandonment,  if  be  intended  to  rely  upon  the 
loss  as  total.  Per  Owynne,  J.,  that  it  is  a  point 
fairly  open  to  enquiry  in  a  court  of  appeal, 
whether  or  not,  as  in  the  present  case,  the  infer- 
ences drawn  from  the  evidence  by  the  iudge  who 
tried  the  case  without  a  jury,  were  the  reason- 
able and  proper  inferences  to  be  drawn  from  the 
facts.    Gallagher  v.  Taylor     —       —       868 

MUTUAL  nrSUBAKCE  COMPANIES— ^Tnt/brm 
Condition*  Act,  R,  8,  O.,  e.  162|  not  appliealU 
to-^       —       —       -.       —       —       _       83 

8e9  Fire  Insuramox,  1. 

PABLIAMSNT  OF  CAHADA--Jtf ru  fie/ion  o/, 
ooer  Bay  qf  Chaleurs^The  FuHeriet  Aet^  31  Fk., 
e.  60 — JuriMdietion  oj  Dominion  Parliament  over 
Bait  ofChaleura—U  and  16  Vie.f  e.  63  (Imp.)— 
Juttifieation,  pf^a  of—Fithery  Offieer^  right  oJ\  to 
oeize  "on view,**']  Under  the  imperial  Statute, 
14  and  16  Vic,  c.  63,  regulating  the  boundary 
line  between  Old  Canada  and  Neto  Bruntwiekf 
the  whole  of  the  Bay  of  Chaleurt  is  within  the 
present  boundaries  of  the  Provinces  of  (^nehee 
and  New  Brunswick,  and  within  the  Dominion 
of  Canada  and  the  operation  of  The  Fieh^rie* 
Act,  31  Vic,  c.  60.  Therefore  the  act  of  drifting 
for  salmon  in  the  Bay  qf  Chaleum,  although  that 
drifiing  may  have  been  more  than  three  miles 
from  either  shore  of  New  Brunawtek  or  of  Quebec 
abutting  on  the  Bay.  is  a  drifting  in  Canadian 
waters  and  within  tne  prohibition  of  the  last 
mentioned  Act  and  of  tne  regulations  made  in 
Tirtae  thereof. 

a.  The  term  "on  view ''  in  sub-sec.  4  of  sec. 
16  of  The  Fitheriee  Act  is  not  to  be  limited  to 
seeing  the  net  in  the  water  while  in  the  very  act 
of  drifting.  If  the  party  acting  '  *  on  view '  ^  sees 
what,  if  testified  to  by  nim,  would  be  sufficient 
to  convict  of  the  offence  charfl^ed,  that  is  sufficient 
for  the  purposes  of  the  Act  Mow  at  v.  MoPo  66 

2       Jurisdiction  over  Escheat 
See  Ebohiat. 

FAXLXAMXRTABT  XnXS      -      -      -.      fisi 
See  LiTTiRS  Patint. 

POLZOT  OT  DrBUBAKCS-37  Fie. ,  c.  86,  Ont  — 
Ineurance  policy— -  Want  qf  Seal-^Frau  i-^Plead' 
inge-^Power  qfCourte  of  Equity,]  The  seventh 
section  of  the  statute  incorporating  the  appellants 
(37  Ftc,  c.  85,  0.)  aaer  specifying  the  powers 
of  the  directors,  enacts  as  follows :  "  but  no  con- 
tract shall  be  valid  unless  made  under  the  seal 
of  the  company,  and  signed  by  the  president  or 
vice-president  or  one  oi  the  directors,  and  coun- 
tersigned by  the  manager,  except  the  interim 
receipt  of  the  company,  which  shall  be  binding 
upon  the  company  on  such  conditions  as  may 
thereon  be  printed  by  direction  of  the  board.  ^' 
J,  B,  W.  brought  an  action  to  recover  the  amount 
of  a  policy  iMued  by  the  appeUants  in  tavor  of 


POLIOT  OF  TSBTHlAXinL- Continued. 

her  father.  The  policy  sued  on  was  on  a  printed 
form  and  had  the  attestation:  "In  witness 
whereof.  The  lA>ndon  Life  Insurance  Co,,  of  Lorif 
donj  Ont.j  have  caused  these  presents  to  be  signed 
by  its  president,  and  attested  by  its  secretary 
and  delivered  at  the  head  office  in  the  citv  of 
London,  &c."  To  a  plea  that  the  policy  sued  on 
was  not  sealed,  and  therefore  not  binding  upon 
the  appellants,  the  plaintiff  replied  on  equitable 
grounds,  alleging  that  the  defendants  accepted 
the  deceased's  application  for  insurance,  and  that 
the  policy  was  issued  and  acted  upon  by  all 
as  a  valid  policy,  but  the  seal  was  inadvertently 
omitted  to  be  affixed,  and  claiming  that  the  de- 
fendants should  be  estopped  from  setting  up  the 
absence  of  the  seal,  or  ordered  to  affix  it.  Ileidf 
affirming  the  judgment  of  the  Court  of  Appeal, 
that  the  setting  up  of  ''the  want  of  a  seal,"  as  a 
defence,  was  a  fraud  which  a  court  of  eouity 
could  not  refuse  to  interfere  to  prevent,  wiuout 
ignoring  its  functions  and  its  dutv  to  prevent 
and  redress  all  fraud  whenever  and  in  wnatever 
shape  it  appears ;  and  therefore  the  respondent 
was  entitled  to  the  relief  prayed  as  founded  upon 
the  facts  alleged  in  her  equitable  replication. 
IHitefue,  C.J.,  and  Tasehertait,  J.,  dissenting.] 
London  Liri  Insubamob  Go.  v,  Wright   —    466 

2 Substituted  Policy    —       — 

iSee  FiRI  INBITRANOB,  2. 

POSSESSION— a«  Caretaker        — 
See  Tbnavct  at  Will. 

PUBLIC  COMPAHT— Zia6i/»/y  0/  — 

See  Shipping  Noti. 

2 Want  qf  Seal  —         — 

See  PouoT  or  Inburanci. 

BAILWAT  COMPAKT      -      ~      . 

i5ee  Allotmbnt. 

2 A»  Cjrriere       —       —       — 

See  Garribrs. 

3 Liability  of,  on  aaent'e  receipt 

See  Shipping  Kotb. 

BEAL—Wantqf      --       ^       _ 
See  PoLiOT. 

SmPPIVG  Ti(ynL— Fraudulent  receipt  qf  agent 
—Liability  qf  company.]  (?.,  freight  agent  of 
respondents  At  Chatham,  and  a  partner  in  the 
firm  of  B,  ^-  V/.y  caused  printed  receipts  or 
shipping  notes  in  the  form  commonly  used  by 
the  railway  company  to  be  signed  by  his  name 
as  the  company's  agent,  in  favor  of  B,  f  Co.,  for 
flour  which  had  never  in  fact  been  delivered  to 
the  railway  company.  The  receipts  acknow- 
ledged that  the  company  had  received  from 
B.  4"  Co,  the  flour  addressed  to  the  appellants, 
and  were  attached  to  drafts  drawn  by  B.  ^  Co., 
and  accepted  by  appellants.  C,  received  the 
proceeds  of  the  dnots  and  absconded.  In  an 
action  to  recover  the  amount  of  the  drafts :  ffeld 
{Foumier  and  ffenry,  J.  J.,  dissenting),  that  the 
act  of  C,  in  issuing  a  false  and  fraudulent  receipt 
for  goods  nerer  delirered  to  tbo  companyi  was 
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not  an  act  done  within  the  scope  of  his  anthoritj 
as  the  company's  agent,  and  the  latter  were 
Vierefore  not  liable.  Ebb  v.  The  Griat  Wkst- 
■  ur  Railway  Company       —      —       -*      179 

SXAXUTJfS  -Conttruetian  of: 

1 ^31  Vic,  c.  60,  (D.)  and  14  and  15  Vic. 

c.  63,  (Imp )       — .       -.       —       —    66 
8fe  Parliame:it  of  Canada. 

a 35  Vic,  c  23,  (D.)  and  38  Vic,  c.  12, 

(Man.)        —        —        -       —       283 
JSee  Letters  Patent. 

8^— The  Dominion  Elections  Act,   1874, 
sees.  82,  83  and  84     —     —     ^       133 
See  Elections,  2. 

4 SUPBEMB  AND  EXCHEQUER  COUBT  ACT. 

sec  44      —         —         —        —         91 

See  Election,  1. 

-32  Vic,  c  36,  sec  128  (0.)  and  R.S.O., 
0. 180,  sec  156       —       —       —        S19 
See  Taxes. 

—        466 
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1867, 
66 


6 37  Vic,  c  85,  (0.)       — 

See  Policy  of  iNsraAxcB. 

7 33  Vic,  c  4,  (N.B.) 

See  License  Tax. 

8 ^British  Nobth   Amebica   Act, 

sec.  91       —       —       —      —     - 
See  Parliament. 

9 — .British  North  America,    1867,    sees. 
102,  109,  91  and  92. 
See  Escheat. 

10 The  Escheat  Act,  R  S  0.,  c  94    588 

See  Escheat. 

TMJ^EB^Sale  <if  Lanit  /or^ Indian  lania — Lia- 
hUUy  to  taxation — lAete  of  Innde  attached  to  war^ 
rani — 32  Fitf.,  e.  3(^  aer..  128  O.,  ant  eee.  156,  e. 
180  R.  S.  0.1  In  September,  1857,  a  lot  in  the 
Township  of  K^pp^fi  in  the  County  of  Oreji/i 
forming  part  or  a  tract  of  land  surrendered  to 
the  Crown  by  the  Indians,  was  sold,  and  in  1869, 
the  Dominion  OoTernment,  who  retained  the 
management  of  ^e  Indian  lands,  issued  a  patent 
therefor  to  the  plaintiff.  In  1870,  the  lot  in 
question,  less  two  acres,  was  sold  for  taxes 
assessed  and  accrued  due  for  the  years  1864  to 
1869,  to  one  />.  JT.,  who  sold  to  defendant  *,  and 
as  to  llie  said  two  acres,  the  defendant  became 
purchaser  thereof  at  a  sale  for  taxes  in  1873. 
The  warrants  for  the  sale  of  the  lands  were 
signed  by  the  warden,  had  the  seal  of  the  county, 
and  authorized  the  treasurer  ' '  to  levy  upon  the 
yarions  parcels  of  land  hereinafter  mentioned  for 
the  arrears  of  taxes  due  therpon  and  set  opposite 
to  each  parcel  of  land,"  and  attached  to  these 
warrants  were  the  lists  of  lands  to  be  sold. 
Including  the  lands  claimed  by  plaintifif.  The 
lists  and  the  warrant  were  attached  together  by 
being  pasted  the  whole  length  of  the  top,  but 
the  lists  were  not  authenticated  by  the  signature 
of  the  warden  and  the  seal  of  the  county.  Br 
eec  128  of  the  Assessment  Act^  32  Vie.,  c  96) 


TAZE8*-CbnMntied. 

0.,  the  warden  is  required  to  return  one  of  the 
lists  of  the  lands  to  be  sold  for  taxes,  trans- 
raitted  to  him,  &c,  to  the  treasurer,  with  a  war- 
rant thereto  annexed  under  ibe  hand  of  the 
warden  and  seal  of  the  county,  Ac.  H€ld: 
affirming  the  jud^ent  of  the  Court  below,  that 
upon  the  lands  in  question  being  surrendered 
to  the  Crown,  the^  became  ordinary  unpatented 
lands,  and  upon  bSng  granted  became  liable  to 
assessment. 

2.  That  the  list  and  warrant  may  be  regarded 
as  one  entire  iastrument,  and  as  the  substantial 
requirements  of  the  statute  had  been  complied 
with,  any  irregularities  had  been  cured  by 
the  156th  section,  c.  180  R.  8. 0.  (AVNimtsf-  and 
Henry ^  J.J.,  dissenting.)  Chitbch  v.  Pixton  889 

2 Lieenae  Tax      —       —       —       —       856 

See  License  Tax. 

TEHAirCT  AT  WUJ^^SUUuU  nf  LimitaUane^ 
roaeeision  aa  Caretaker^Tenaney  at  wiU^Find" 
ing  of  the  Judge  at  the  trial.)  The  plaintifTs 
father,  who  lived  in  the  Township  of  t.,  owned 
a  block  of  400  acres  of  land,  consisting  respect- 
ivelv  of  Lots  1  in  tbe  13th  and  Uth  Concessions 
of  the  Township  of  W,  The  father  had  allowed 
the  plaintiff  to  occupy  100  acres  of  the  400  acres, 
and  he  was  to  look  after  the  whole  and  to  pay 
the  toxes  upon  them,  to  take  what  timber  he 
reqmred  for  his  own  use,  or  to  help  him  to  pay 
the  taxes,  but  not  to  give  any  timber  to  any  one 
else,  or  allow  any  one  else  to  take  it  He 
fettled  in  1849  upon  the  south  half  of  Lot  1  in 
the  13th  Concession.  Having  got  a  deed  for  the 
same  in  November,  1864,  he  sold  these  100  acres 
to  one  if.  K.  In  December  following  he  moved 
to  the  north  half  of  this  Lot  No.  1,  and  be 
remained  there  ever  since.  The  father  died  in 
January,  1877,  devising  the  north  half  of  the 
north  half,  the  land  in  dispute,  to  the  defendant, 
and  the  south  half  of  the  north  half  to  the  plain- 
tiff. The  defendant,  daimiuflr  the  north  60  acres 
of  the  lot  by  the  father's  will,  entered  upon  it, 
whereupon  the  plaintiff  brought  trespass,  claim- 
ing title  thereto  by  possession.  The  learned 
Judge  at  the  trial  found  that  the  plaintiff  entered 
into  possession  and  so  continued,  merely  as  his 
fiither's  caretaker  and  agent,  and  be  entered  a 
verdict  for  the  defendant  There  was  evidence 
that  within  the  last  seven  years,  before  the  trial, 
the  defendant  as  agent  for  the  father  was  seat 
up  to  remove  plaintiff  off  the  land,  because  he 
had  allowed  timber  to  be  taken  off  the  land,  and 
that  plaintiff  undertook  to  cut  no  more  and  to 
pay  the  taxes  and  to  give  up  possession  whenever 
required  to  do  so  by  his  fatner.  ff^tii  Reversing 
the  judgment  of  the  Court  of  Appeal  for  Ontario, 
that  the  evidence  established  tne  creation  of  a 
new  tenancy  at  will  within  ten  years.  Per 
Owgnney  J.,  that  there  was  also  abundant  evid- 
ence from  which  the  Judge  at  the  trial  might 
fairly  conclude  as  he  did,  that  the  relationsDip 
of  servant,  agent,  or  caretaaer,  in  Tirtoe  of 
wliieh  the  respondent  first  acquired  the  posses- 
sion, eontinuM  thimigbont  Rtah  ••  Rtam.  -  |i7 


S.  C.  R  Vol.  V.] 


INDEX. 


•721 


t 


VSAGE— ^zM'enetf  o/*      _       —        -.258 
8e»  InsuranoR)  MiiBiirB. 

WILL — Annu%tM9^  tale  of  Corput  to  ^ay.1  J.  R, 
died  on  the  3rd  August,  1876|  leaving  a  will 
dated  6th  Aaeast,  1875,  and  a  codicil  dated  2l8t 
July,  1876.  By  the  will  he  devised  to  his  widow 
an  annuity  of  $10,000  for  her  life,  which  he 
declared  to  be  in  lieu  of  her  dower.  This  annuity 
the  testator  directed  should  be  chargeable  on  his 
general  estate.  The  testator  then  deyised  and 
bequeathed  to  the  executors  and  trustees  of  his 
win  certain  real  and  personal  property  particu- 
larly described  in  five  schedules,  marked  respec- 
tively,  A,  B,  C,  D  and  B,  annexed  to  his  will, 
upon  these  trusts,  viz. : — Upon  trust,  during  the 
life  of  his  wife,  to  collect  and  receive  the  rents, 
issues  and  pronts  thereof  which  should  be,  and  be 
taken  to  form  a  portion  of  his  ''  general  estate ; " 
and  then  from  and  out  of  the  general  estate, 
during  the  life  of  the  testator's  wife,  the  execu- 
tors were  to  pay  to  each  of  his  five  daughters  the 
clear  yearly  sum  of  $1,600  by  equal  quarterly 
payments,  free  from  tne  debt&  contracts  and 
engagements  of  ^eir  respective  nusbands.  Next, 
resuming  the  statement  of  the  trusts  of  the 
scheduled  property  specificallv  given,  the  testa- 
tor provided,  that  from  and  after  the  death  of  his 
wife,  the  trustees  were  to  collect  and  receive  the 
rents,  issues,  dividends  and  profits  of  the  lands, 
etc.,  mentioned  in  the  said  schedules,  and  to  pay- 
to  his  daughter  M.  A.  A.^  the  rents,  etc.,  appor- 
tioned to  her  in  schedule  A :  to  his  daughter  E. 
of  those  mentioned  in  schedule  B ;  to  his 
daughter  M,  of  Uiose  mentioned  in  Schedule  G : 
to  his  daughter  A,  of  those  mentioned  in  schedule 
D ;  and  to  his  daughter  L.  of  those  mentioned  in 
schedule  B ;  each  of  the  said  daughters  being 
charged  with  the  insurance,  ground  rents,  rates 
and  taxes,  repairs  and  other  exoenses  with  or 
incidental  to  the  manag  ment  ana  upholding  of 
the  property  apportioned  to  her.  and  the  same 
being  from  time  to  time  deductea  from  such  quar- 
terly payments.  The  will  then  directed  the 
executors  to  keep  the  properties  insured  against 
loss  by  fire,  and  in  case  or  total  loss,  it  should  be 
optional  with  the  parties  to  whom  the  property 
was  apportioaed  by  the  schedules,  either  to  direct 
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the  insurance  money  to  be  applied  in  rebuilding, 
or  to  lease  the  property.  It  tnen  declared  what 
was  to  be  done  with  the  share  of  each  of  his 
daughters  in  case  of  her  death.  In  the  residuary 
clau'te  of  the  will  there  were  the  following 
words: — "  The  rest,  residue  and  remainder  of  my 
said  estate,  both  real  and  personal^  and  whatso- 
ever and  wheresoever  situated,  I  give,  devise  and 
bequeath  the  same  to  my  said  executors  and 
trustees,  upon  the  trusts  and  for  the  intents  and 
purposes  following:''— He  then  gave  out  of  the 
residue  a  legacy  of  $4,000  to  his  brother  D.  K., 
and  the  ultimate  residue  he  directed  to  be  equally 
divided  among  his  children  upon  the  same  trusts 
with  regard  to  his  daughters,  as  were  therein- 
before declared,  with  respect  to  the  said  estate  in 
the  said  schedules  mentioned.  The  rents  and 
profits  of  the  whole  estate  left  bv  the  testator 
nroved  insufficient,  after  paying  the  annuity  of 
^10,000  to  the  widow  and  the  rent  of  and  taxes 
upon  his  house  in  L.,  to  pay  in  full  the  several 
sums  of  $1,600  a  year  to  each  of  the  daughters 
during  the  life  of  their  mother,  and  the  question 
raised  on  this  app  'al  was  whether  the  executors 
and  trustees  had  power  to  sell  or  mortgage  any 
part  of  the  eorput,  or  applv  the  funds  of  the 
enrput  of  the  property,  to  inake  up  the  deficiency. 
Held,  on  appeal,  that  the  annuities  given  to  the 
daughters,  and  the  arrears  of  their  annuities 
were  chargeable  on  the  eor/nu  of  the  real  and 
personal  estate  subject  to  the  right  of  the  widow 
to  have  a  sufficient  sum  set  apart  to  provide  for 
her  annuity. 

WQiBM^OofuirucUon  qf  : 

I "At  owner's  risk'' 

See  Oarbibbs. 
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-"  Btemal  Bickerings  "    — 

See  GONTriAOT. 

-"Go  out  in  tow"    —     — 
See  Insubamci,  Habihi. 

-*'Onview"       —       — 
See  Pabuambmt. 


.^ 


^s^ 


:.v' 


